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James  S.  Adams  vs.  Anne  T.  Adams,  and  othebs. 

[164  Massachusetts,  200.] 

Legitimation  of  a  child  by  marriage  of  parents — Illegal- 
ity OF  marriage— Void  divorce — Conflict  of  laws. 

In  a  suit  to  establish  the  legitimation  of  a  child  under  Civil  Code,  Gal.,  §  215, 
by  the  subsequent  marriage  of  its  parent,  the  validity  of  a  divorce  previ- 
ously granted  the  father  may  be  called  In  question. 

Such  divorce  is  void  if  at  the  time  of  the  commencement  of  the  suit  he  had  not 
been  six  months  a  resident  of  the  state,  as  required  by  Civil  Code, 
Cal.,  §  128.  and  the  subsequent  marriage  is  therefore  also  void. 

Neither  Civil  Code,  Cal.,  §  84,  providing  that  when  a  marriage  is  annulled  on 
the  ground  tlmt  a  former  spouse  is  living,  children  begotten  before  the 
judgment  are  legitimate,  nor  section  487,  providing  tbat  the  issue  of  mar- 
riages null  in  law  shall  be  legitimate,  have  any  bearing  on  such  a  case,  but 
must  be  confined  to  children  born  during  the  marriage. 

The  legitimacy  of  such  child  must  be  governed  by  the  law  of  California, 
where  the  marriage  took  place  and  where  he  and  his  parents  were  then 
domiciled,  and  not  by  the  law  of  Texas,  where  the  father  was  domiciled  at 
the  time  of  the  birth  of  child. 

Such  child  is  not  entitled  to  claim  under  a  bequest  to  "  the  present  wife  "  of  its 
father  '*  for  the  benefit  of  herself  and  all  the  children  "  of  the  father. 

Appeal  by  Charles  Adams  from  judgment  of  Supreme 
Judicial  Court,  Suffolk  County,  dismissing  bill  to  establish 
his  right  under  a  will. 

H.  R.  Baileyy  for  plaintiff. 

Jabez  Fox,  A.  M.  Morse,  Jr.^  with  him,  for  defendants. 
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Holmes,  J. — This,  is  a  bill  in  equity,  by  which  the  plain- 
tiff seeks  to  est^)sh  his  right  to  a  share  in  a  fund  left  by 
the  will  of  Se.tlr Adams  of  Newton,  Massachusetts,  to  the 
**present  wfe)*  of  his  brother,  Charles  W.  Adams,  **for 
the  benefit  tif  herself  and  all  the  children  of  said  Charles 
in  equal'  proportions. "  The  testator  died  in  this  state  on 
DecjBniber  7,  1873,  and  the  will  was  dated  February  15,  1872. 
Tjife-J^estion  is  whether  the  plaintiff  is  one  of  the  children 
•\wij;hin  the  meaning  of  the  will.  The  wife  referred  to  is  ad - 
Vvniitted  to  be  the  defendant  Anne  T.  Adams,  who  was  mar- 
;•/  ried  to  Charles  in  Maine  in  1851,  he  then  being  a  resident 
of  New  York.  The  plaintiff  is  the  child  of  Charles  W. 
Adams  and  Hannah  Phillips,  was  born  in  California  on 
August  28,  1881,  and  was  then  illegitimate.  At  that  time 
Charles  W.  Adams'  domicile  was  in  Texas.  In  October, 
1881,  Charles  W.  Adams  changed  his  domicile  to  California, 
and  on  December  3,  1881,  he  began  an  action  there  for  di- 
vorce against  the  above-mentioned  Anne,  and  got  a  decree 
on  April  13,  1882.  It  is  found  that  he  had  not  been  a  resi- 
dent of  the  state  for  six  months  next  preceding  the  com- 
mencement of  the  action,  as  required  by  the  California 
Civil  Code,  §  128,  and  that  for  this  reason  the  court  had  no 
jurisdiction  of  the  action,  but  that  the  court  was  imposed 
upon  by  Charles  W,  Adams.  We  may  also  mention  that 
it  is  found  that  the  wife  of  Charles  W.  Adams  was  then  re- 
siding in  Massachusetts,  and  had  no  actual  notice  of  the 
action,  and  that  it  might  be  a  question,  if  material,  whether 
her  domicile  followed  that  of  her  husband.  (California  Civil 
Code,  §  129;  Burlen  v.  Shannon,  115  Mass.  438,  447,  448.)  On 
April  20,  1882,  Charles  W.  Adams  married  Hannah  Phillips 
in  California,  then  having  his  domicile  there,  and  after  the 
marriage  recognized  the  plaintiff  as  his  son.  By  the  law 
of  California  a  child  born  before  wedlock  becomes  legiti- 
mate by  the  subsequent  marriage  of  its  parents.  (Civil 
Code,  §  215.)  The  law  of  Texas  is  similar  if  the  child  is  rec- 
ognized by  the  father.     (Rev.  Sts.  1879,  §  1656). 

The  word  '^children,"  in  a  Massachusetts  will,   means 
legitimate  children.     {Kent  v.  Barker^  2  Gray,  535,  536.) 


ADAMS  V.  ADAMS.  3 

Probably  the  meaning  would  be  the  same,  even  if  the  par- 
ents referred  to  and  the  child  were  domiciled  in  a  state 
where  illegitimate  children  were  recognized  as  children  for 
some  purposes.  {Lincoln  v.  Perry,  149  Mass.  368,  373, 
374.)  But  we  do  not  need  to  consider  this  at  length,  as  it 
does  not  appear  that  the  law  of  California  or  of  Texas, 
would  recognize  the  plaintiff  as  the  child  of  Charles  W. 
Adams  for  the  present  purpose  unless  he  were  legitimate, 
as  Charles  W.  Adams  in  any  case  was  only  domiciled  in 
California  for  a  short  time,  long  after  the  testator's  death, 
and  after  the  birth  of  his  child,  and  died  domiciled  in  Massa- 
chusetts. The  plaintiff's  case  is  put  wholly  upon  his  having 
been  legitimated.  We  assume  for  the  purposes  of  our  deci- 
sion, that,  if  he  has  been  legitimated,  he  is  entitled  to  a 
share  under  the  will.  {Loringv.  Thorndike,  5  Allen,  257; 
Sleigh  v.  Strider,  5  Call,  439;  In  re  Andros,  24  Ch.  D.  637.) 
We  may  as  well  add  here,  that,  if  the  Texas  domicile  of 
Charles  W.  Adams  at  the  time  of  the  birth  of  his  son  was 
material  {Ross  v.  RosSj  129  Mass.  243,  256;  In  re  Orove,  40 
Ch.  D.  216),  no  difference  based  on  that  fact,  and  favorable 
to  the  plaintiff,  has  been  called  to  our  attention.  We  shall 
speak  only  of  the  law  of  California  in  dealing  with  this  part 
of  the  case.  We  shall  not  consider  whether,  if  it  were 
necessary  to  satisfy  the  requirements  of  the  Texas  statute, 
a  marriage  in  CaUfornia  would  do  so. 

It  may  be  assumed  that  the  California  statute  to  which 
we  have  referred  (Civil  Code,  §  215)  requires  a  valid  marri- 
age to  legitimate  an  earUer-born  child.  {Loring  v.  Thorn- 
dike,  5  Allen,  258,  263,  269;  Oreenhow  v.  James,  80  Va.  636, 
641.)  For  Charles  W.  Adams'  marriage  to  be  valid  it  was 
necessary  that  he  should  have  obtained  a  valid  divorce. 
But  if  we  should  assume  that  the  decree  of  divorce  was 
valid  in  California,  so  that  Charles  W.  Adams  had  a  capac- 
ity to  marry  there,  and  that  his  marriage  conferred  the 
statiLS  of  a  legitimate  child  upon  his  son  by  the  law  of  that 
.state,  we  should  encounter  doubts  like  those  expressed  by 
Lord  CoLONSAY  in  Shaw  v.  Oould,  L.  R.  3  H.  L.  55,  97, 
whether  at  any  distance  of  time  we  were  to  reopen  the  in- 
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quiry  into  circumstances  of  Charles  W.  Adams'  resort  to 
the  California  court.  The  California  record  shows  that 
the  court  there  found  that  Charles  W.  Adams  had  been  a 
resident  of  the  state  for  the  necessary  time.  There  is  color 
in  the  California  decisions  put  in  evidence  for  the  argument 
that  this  finding  could  not  be  impeached  collaterally  in 
California,  and  thus  that  the  case  supposed  is  the  case 
before  us. 

Taking  the  case  this  way  for  a  moment,  we  still  are  un- 
able to  decide  it  in  favor  of  the  plaintiflf.  The  rule  that  the 
status  of  the  domicile  is  the  status  everywhere  must  yield 
when  the  status  is  constructed  on  principles  which  are  con- 
trary to  those  which  are  generally  recognized,  or  which 
can  be  admitted  by  the  law  of  the  forum  resorted  to.  See 
Boss  V.  Ross  (129  Mass.  243.)  We  should  agree  with  the 
English  decisions  so  far  as  this,  that  the  fact  that  a  marri- 
age has  taken  place  on  the  faith  of  a  previous  divorce  does 
not  preclude  an  inquiry  by  the  courts  of  another  state  into 
the  capacity  of  the  divorced  party  and  thus  into  the  valid- 
ity of  the  divorce,  or  a  denial  of  the  vaUdity  of  the  marri- 
age if  the  divorce  is  one  which  would  be  decreed  void  if  it 
were  directly  in  issua  A  purely  voluntary  contract  of 
marriage  cannot  be  allowed  to  impart  a  conclusive  char- 
acter to  a  decree  which  before  could  have  been  examined. 
{Smith  V.  Smith,  13  Cray,  209,  210;  Sham  v.  Oould,  L.  R  3 
H.  L.  55;  Shaw  v.  Attorney  Oeneraly  L.  R.  2  Prob.  &  Div. 
15G;  Briggs  v.  Briggs,  5  Prob.  Div.  163.) 

The  present  case  offers  remarkably  little  ground  for  hesi- 
tation in  going  into  this  inquiry.  Marriage  in  California  is, 
or  may  be,  a  pure  matter  of  private  contract  entered  into 
without  intervention  of  the  state  except  for  purposes  of 
registration.  (Civil  Code,  §§  55,  75,  78 ;  Oraham  v.  Ben- 
net,  2  Cal.  503.)  The  mother's  rights  are  not  in  question  ; 
and,  if  they  were,  she  did  not  stand  at  all  in  the  position  of 
a  purchaser  for  value  without  notice.  She  is  found  to  have 
known  all  the  facts,  and  her  belief  in  Charles  W.  Adams' 
capacity  to  contract  marriage  was  simply  an  opinion  about 
California  law.      We  are  not  now  considering  the  condi- 
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tions  of  a  putative  marriage,  as  to  which  different  views 
have  been  expressed.  {Olass  v.  OIclss,  114  Mass.  563,  566  ; 
Shaw  V.  Gould,  L  R.  3  H.  L.  55,  97  ;  Succession  of  Buis- 
siere,  41  La  Ann.  217,  220,  221 ;  Harris  v.  Harris,  85  Ky. 
40.)  The  plaintiff  is  claiming  a  purely  gratuitous  benefit  as 
an  incidental  result  of  the  proceedings  in  California,  at  tlie 
expense  of  otlier  children  who  were  not  parties  to  any  of 
those  proceedings  or  entitled  to  be  heard  at  any  stage  of 
them  but  who  nevertheless  are  precluded  from  their  deny- 
ing their  validity. 

If  the  validity  of  the  divorce  were  immediately  in  issue 
it  could  be  impeached  here  for  want  of  jurisdiction,  not- 
withstanding the  recitals  in  the  record,  and  those  recitals 
could  be  contradicted  by  parol  evidence.  {Seivall  v.  Setvall, 
122  Mass.  156,  161;  Cummington  v.  Belchertown^  149  Mass. 
223,  225;  Thompson  v.  Wtthrnan,  18  Wall.  457.  See  Bow- 
ler V.  Huston,  30  Grat.  266;  Mitchell  v.  Ferris,  5  Houst.  34; 
Eager  v.  Stover,  59  Mo.  87.)  For  instance,  if  Charles  W. 
Adams  had  married  Hannah  Phillips  in  this  state,  and  had 
been  indicted  for  polygamy.  {People  v.  Dawell,  25  Mich. 
247;  Van  Fossen  v.  State,  37  Ohio  St.  317,  320.  See  People 
V.  Baker,  76  N.  Y.  78.)  Or  even  in  a  proceeding  between 
the  parties  to  the  divorce,  if  the  one  raising  the  objection 
had  not  appeared  in  that  cause,  and  was  not  domiciled  in 
the  state  where  it  was  granted.  {Reed  v.  Reed,  52  Mich. 
117,  121;  17  N.  W.  Rep.  720;  CrossY,  Cross,  108  N.  Y.  628; 
15  N.  E.  Rep.  333.  See  Chaney  v.  Bryant,  15  Lea,  [Tenn.] 
589;  Leith  v.  Leith,  39  N.  H.  20,  41.)  So,  a  fortiori,  where 
the  question  is  raised,  as  here,  by  third  persons,  whose 
rights  are  concerned,  and  who  were  not  parties  to  or  en- 
titled to  be  heard  in  the  divorce  suit.  (See  Gregory  y, Greg- 
ory, 78  Me.  187,  190;  Neff  v.  Beauchamp,  74  Iowa,  92,  94; 
36  N.  W.  Rep.  905;  O'Dea  v.  O'Dea,  101  N.  Y.  23;  4  N.  E. 
Rep.  110;  Cummington  v.  Belchertown,  149  Mass.  223;  21  N. 
E.  Rep.  435  ;  Shaw  v.  Gould,  L.  R.  3  H.  L.  55.)  In  Hood 
v.^Hood,  (11  AUen,  196),  the  fact  of  domicile  was  tried  be- 
tween the  original  parties  for  the  purpose  of  determing  the 
jurisdiction  of  an  Illinois  divoice,  and  in  Hood  v.  Hood 
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(110  Mass.  463),  it  was  the  Massachusetts,  not  Ifhe  Illinois, 
decree  which  was  held  conclusive  on  third  persons,  they 
offering  evidence  only  to  impeach  the  Illinois  decree.     See, 
also  Burlen  v.  Shannon  (115  Mass.  438,  445,  449;  Pub.  St. 
c.  146,  §  41.) 

There  is  no  doubt  that  the  requirement  of  six  months' 
residence  goes  to  the  jurisdiction  of  the  court.  The  finding 
of  the  judge  on  this  point  is  confirmed  not  only  by  the  plain 
eflfect  of  the  California  statute,  but  by  the  express  statement 
of  the  Supreme  Court  of  that  state,  and  by  its  intimation 
that  a  divorce  granted  without  that  prerequisite  would  not 
be  binding  in  any  other  state.  {Bennett  v.  Bennett,  28  Cal. 
599,  601;  People  v.  Dawell,  25  Mich.  247,  263,  264.) 

But  although  we  have  made  the  assumption  for  a  mo- 
ment, we  by  no  means  are  prepared  to  concede  that,  if  the 
present  case  arose  in  California,  under  a  California  will,  it 
would  be  decided  differently  there.  The  universal  effect  of 
a  judgment  in  rem  in  establishing  or  changing  a  status  or 
title, whether  given  to  it  by  a  statute  or  by  the  tradition  of 
the  courts,  rests  on  the  practical  necessity  of  the  case,  be- 
cause the  effect  is  of  a  nature  to  concern  strangers  to  the 
proceedings.  It  would  be  inconvenient  for  parties  to  be  di- 
vorced as  between  them,  and  yet  married  towards  the 
world.  The  same  convenience  makes  it  desirable  that  the 
effect  should  be  the  same  wherever  the  question  arises, 
whether  within  the  jurisdiction  or  without  it,  and  therefore 
in  the  case  of  a  decree  which  would  be  void  outside  the 
jurisdiction,  that  it  should  not  be  held  conclusive  within 
it  The  decree,  if  binding  in  California,  would  be  binding 
everywhere.  {Oheever  v.  Wilson,  9  Wall.  108.)  It  is  desira- 
ble, at  least,  that  the  converse  rule  should  be  applied,  and 
that  a  decree  void  elsewhere  should  not  be  held  binding 
there.  We  are  aware  that  some  of  the  cases  which  we 
have  cited  and  others  which  we  have  not  cited  contemplate 
the  possibility  of  a  divorce  which  shall  be  valid  only  as  to 
the  plaintiff  within  the  jurisdiction.  But  especially  in  this 
country,  where  changes  of  residence  from  state  to  state  are 
frequent,  every  court  must  strive  so  far  as  possible  to  bring 
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the  local  view  of  a  citizen's  status  into  accord  with  that 
which  would  prevail  generally  elsewhera 

We  have  tried  to  show  that  the  decree  before  us  would  be 
regarded  as  void  outside  the  jurisdiction,  and  void  on  the 
ground  that  the  condition  precedent  attached  by  a  California 
statute  to  the  right  of  the  court  to  take  jurisdiction  had 
not  been  complied  with.  The  question  is  whether  the  sta- 
tute has  a  less  effect  within  the  stata  No  conclusive  evi* 
dence  of  the  law  of  California  upon  this  point  has  been 
called  to  our  attention.  If  the  plaintiff  had  been  rightly  in 
court,  and  the  objection  had  been  that  the  defendant  had 
not  been  duly  served,  it  may  be  that,  if  the  record  showed 
a  proper  publication,  it  could  not  be  contradicted.  {In  re 
Newman,  75  Gal.  213,  220;  16  Praa  Rep.  887.)  But  perhaps 
even  this  is  doubtful  in  view  of  some  of  the  decisions  earlier 
cited,  and  however,  it  may  be,  a  distinction  has  been  sug. 
gested  between  a  total  want  of  jurisdiction  and  a  failure  to 
get  jurisdiction  of  the  person  of  the  defendant  in  a  case 
which  is  rightly  in  court.  {People  v.  Dowell,  25  Mich.  247, 
256.)  See  Henderson  v.  Stamford,  (105  Mass.  504,  506); 
Whitwell  V.  Barbier,  (7  Cal  54,  63,  64.)  We  feel  at  liberty 
to  assume  the  law  of  California  to  be  in  accordance  with 
that  generally  received  elsewhere,  and  to  consider  the  ques- 
tion on  principle. 

The  argument  for  the  conclusiveness  of  the  decree  in  Cali- 
fornia would  seem  to  be  that  the  parties  to  a  domestic  judg- 
ment showing  jurisdiction  on  the  face  of  the  record  cannot 
impeach  it  collaterally  {Hendrick  v.  Whittemorej  105  Mass. 
23;  McCormick  v.  Fiske,  138  Masa  379;  Freem.  Judgm.  §§ 
131,  134);  and  that,  if  a  judgment  in  rem  is  operative  as  be- 
tween the  parties,  while  it  stands  it  must  be  effectual  to 
determine  their  status  as  to  third  persons,  although  not 
parties,  for  reasons  already  given.  {In  re  Newman,  75  Cal. 
213,  220;  16  Prac.  Rep.  887;  Eood  v.  Hood,  110  Mass.  463, 
465;  Brigham  v.  Fayerweather,  140  Mass.  411,  413;  5  N.  E. 
Rep  265.) 

But  if  the  judgment  is  thus  binding  to  all  intents  and 
purposes  in  California,  it  would  be  binding  elsewhere,  which 
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as  has  been  shown,  is  not  the  law.  In  New  York  this  con- 
sideration has  been  adduced  as  a  reason  for  the  rule  pre- 
vailing there  that  a  domestic  record  may  be  impeached  col- 
laterally for  want  of  jurisdiction,  even  by  a  party.  {Fergu- 
son V.  Crawford,  70  N.Y.  253,  261,  262.)  Whether  the  rule 
as  to  parties  be  regarded  as  an  anomaly  established  on  the 
principle  communis  error  facit  jus^  or  as  a  mere  rule  of  pro- 
cedure that  those  who  have  it  in  their  power  to  reverse  a 
judgment  must  do  so  if  they  do  not  want  to  be  bound  by 
it,  as  possibly  may  be  inferred  from  some  of  the  cases  {Hen- 
drick  V.  Whittemore^  105  Mass.  23,  28),  the  conclusion  can- 
not be  admitted  that  those  who  have  not  that  power  are 
also  bound,  if  the  judgment  is  in  rem,  to  admit  the  change 
of  status  which  it  purports  to  effect.  Consider  what  would 
be  the  result. 

In  a  great  majority  of  divorces  neither  party  wishes  to 
disturb  the  decree.  If  their  acquiescence  should  be  allowed 
to  have  the  effect  supposed,  third  persons  may  be  affected 
in  their  property  and  in  their  most  sacred  personal  rights 
by  the  interested  action  of  others  without  ever  having  a 
chance  to  be  heard.  The  cases  are  few,  and  we  are  aware 
of  no  binding  authority.  But  in  Perry  v.  Meddowcroft,  (10 
Beav.  122,  137),  an  infant  was  allowed  to  impeach  a  domes- 
tic sentence  of  nulUty  collaterally  for  collusion,  although 
the  sentence  operated  in  rem,  and  bastardized  him  if  it 
stood.  {Harrison  v.  Southampton,  22  Law  J.  Ch.  372; 
Meddowcroft  v.  Huguenin,  4  Moore  P.  C.  386,  398.)  We 
cannot  doubt  that,  if  the  fraud  on  the  court  had  concerned 
its  jurisdiction  rather  than  the  merits,  Lord  Langdale 
would  have  been  at  least  equally  ready  to  hear  the  evidence. 
{Cavanaugh  v.  Smith,  84  Ind.  380.)  Yet  the  parties  to  the 
collusive  decree  were  bound  by  it.  {Green  v.  Oreen,  2 
Gray,  361,  362;  Nichols  v.  Nichols,  25  N.  J.  Eq.  60,  65.) 
We  have  confined  our  citations  mainly  to  cases  of  divorce 
and  judgments  in  rem.  But  where  there  has  been  an 
execution  sale  under  a  judgment  in  personam  there  is  a 
difficulty  not  unlike  that  which  arises  with  regard  to  judg- 
ments in  rem  in  allowing  the  validity  of  the  judgment  to 
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be  disputed  by  third  persons  for  the  purpose  of  destroying 
the  purchaser's  title.  Yet  it  has  been  held  that  this  may  be 
done.     {Safford  v.  Weave,  142  Mass.  231;  7  N.  E.  Eep.  730.) 

We  shall  not  consider  further  whether  this  judgment 
was  not  absolutely  void  on  the  facts  reported,  and  whether, 
if  so,  the  record  could  be  contradicted  by  the  parties  to  it 
on  what  has  been  declared  in  California  to  be  a  "  funda- 
mental rule  that  no  court  can  acquire  jurisdiction  by  the 
mere  assertion  of  it,  or  by  deciding  that  it  has  it."  {Mc- 
Minn  v.  Whelan,  27  Cal.  300,  314.) 

We  are  of  opinion,  for  the  reasons  which  we  have  given, 
that  the  validity  of  the  divorce  granted  Charles  W.  Adams 
is  open  to  contradiction  in  this  suit;  that  the  divorce  was 
void  and  ineffectual  as  against  his  legitimate  children;  that 
therefore  his  marriage  with  the  plaintiff's  mother  was  void, 
and  did  not  legitimate  the  plaintiff  in  such  a  sense  as  to  en- 
title him  to  set  up  a  claim  in  competition  with  the  legiti- 
mate children  under  a  Massachusetts  will. 

Another  and  distinct  argument  has  been  drawn  from 
another  California  statute,  which  provides  that  when  a 
marriage  is  annulled  on  the  ground  that  a  former  husband 
or  wife  was  living,  children  begotten  before  the  judgment 
are  legitimate.  (Civil  Code,  Cal.  §  84.)  The  California  and 
Texas  statutes  also  provide  that  the  issue  of  marriage  null 
in  law  shall  be  legitimate.  (Civil  Code,  Cal.  §  1387;  Rev. 
St.  Tex.  §  1656.) 

The  Texas  statute  may  be  laid  on  one  side;  for,  even  if 
we  should  hold  that  the  Texas  law  imparted  to  the  plaintiff 
his  capacity  for  legitimation,  which  under  the  facts  of  this 
case  we  do  not  intimate,  still,  subject  to  the  qualifications 
heretofore  stated,  the  effects  of  his  parents'  marriage  upon 
him  must  be  determined  by  the  law  of  California,  whqre  it 
took  place,  and  where  they  and  he  then  were  domiciled. 
We  lay  on  one  side,  therefore,  without  further  remark,  a 
dictum  in  a  decision  by  the  Supreme  Court  of  Texas  that 
children  born  before  the  parents  entered  into  a  void  marri- 
age would  be  legitimate  so  as  to  take  as  children  under  a 
Texas  will.     {Carroll  v.  Carroll,  20  Tex.  731,  745,  746.) 
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We  see  no  ground  for  constraing  the  California  acts  as 
applying  to  any  children  except  those  born  after  the  void 
ceremony  has  been  gone  through  with.  They  alone  can  be 
described  as  issue  of  the  marriage,  according  to  the  express 
words  of  section  1387.  {Oreenhow  v.  James,  SO  Va.  636, 
638.)  They  alone  fall  within  the  obvious  reasons  foi-  the 
statute  and  the  earUer  Spanish  law  from  which  it  would 
seem  that  the  statute  may  have  been  derived,  according  to 
the  exposition  in  another  Texas  case.  {Smith  v.  Smithy  1 
Tex.  621,  629.)  If  we  assume  that  section  84  applies  where 
there  has  been  no  judgment  annulling  the  marriage,  the 
general  words  ''children  begotten  before  the  judgment" 
must  be  confined  to  children  born  after  the  marriage,  in 
view  of  section  1387.  Neither  section  84,  nor  section  1387, 
nor  both  together,  can  be  taken  to  enlarge  the  meaning  of 
section  215,  discussed  at  the  beginning  of  this  opinion,  so 
that  a  void  marriage  shall  legitimate  children  previously 
born.  The  view  which  we  take  seems  to  be  that  of  the 
Supreme  Court  of  California  so  far  as  they  have  expressed 
an  opinion.  {Estate  of  Warddl,  57  Cal.  484,  491.  See, 
also,  Watts  v.  OwenSy  62  Wis.  512,  517;  22  N.  W.  Rep.  720; 
Fras.  Parent  &  Child,  [2d  ed.]  28.)  We  have  found  no 
case  favoring  a  different  construction  except  the  few  words 
in  Carroll  v.  Carrolly  20  Tex.  731,  746. 

Bill  dismissed.  . 


A  child  legitimate  according  to  the  law  of  its  domicile  is  legitimate  every- 
where, whether  the  legitimation  be  by  virtue  of  the  subsequent  marriage  of  its 
parents,  BirtwhisUe  v.  Vardell,  7  CI.  &  F.  895;  In  re  Goodmans  Trust,  L.  R. 
17  Ch.  D.  W.  266;  Miller  v.  Miller.  91  N.  V.  815;  or  by  special  legislative  en- 
actment, Scott  V.  Key,  11  La  Ann.  232,  and  if  the  subsequent  marriage  of  the 
parents  did  not  have  that  effect  in  the  law  of  the  domicile  the  child  is  not  legi- 
timate elsewhere.     Smith  v.  Kelly,  28  Miss.  1^7,  170. 

In  Birtwhistle  v.  Vardell  (supra)  the  general  rule  was  recognized,  but  it  was 
held  though  the  personal  statute  as  to  legitimacy  was  fixed  by  the  law  of  the 
domicile,  such  a  child  could  not  under  the  statute  of  Merton  inherit  lands  in 
England,  that  statute  limiting  the  right  of  inheritance  to  those  born  in  wedlock. 
The  same  doctrine  was  applied  in  Liogen  v.  Lingeu,  45  Ala.  410;  Wilham  v. 
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Kimball  (Fla.),  16  So.  Rep.  788;  Smith  v.  Derr's  Admr.  84  Pa.  St.  136.  But 
tlie  law  has  been  changed  in  the  last  named  state  by  statute.  Agnew's  Estate, 
11  Pa.  Co.  Ct.  137. 

A  Scotch  marriage  duly  celebrated  between  the  divorced  wife  of  an  English- 
man (who  was  henceforth  domiciled  in  Scotland),  did  not  give  to  the  children 
of  their  union  the  character  of  *' lawfully  begotten"  so  as  to  enable  them  to 
succeed  to  property  in  England,  for  the  Scotch  divorce  had  not  dissolved 
the  English  marriage.    Shaw  v.  Gould  and  ors.  L.  R.  8  H.  L.  8  Law  Rep.  55. 

As  to  legitimation  by  acknowledgment  of  father,  see  Blythe  v.  Ayers,  infra; 
as  to  legitimacy  of  descendants  of  slave  marriages,  Scott  v.  Raul,  inft'a. 


Mary  T.  Graham  vs.  Bridget  Frances  Burch. 

[47  Minnesota,  171.] 

Hevocation  of  will — Attempt  to  destroy  —  Ineffective 

DEED. 

Under  Gen.  St.  Minn.  1878,  c.  47,  §  9,  making  the  burning,  tearing,  canceling  or 
obliterating  of  a  will  effective  for  its  revocation,  a  will  is  not  revoked  by 
being  placed  in  a  stove  with  kindlings  not  yet  ignited  with  the  intention 
of  destroying  it  when  the  fire  should  be  lighted,  if  it  is  subsequently, 
though  without  the  knowledge  of  testator,  removed  from  the  stove  while 
still  intact. 

No  revocation  of  a  will  is  implied  from  a  subsequent  conveyance  of  the  prop- 
erty, which  conveyance  is  set  aside  as  having  been  obtained  by  undue 
influence. 

The  Minnesota  Probate  Court  has,  on  an  application  for  the  allowance  and 
probate  of  a  will,  no  jurisdiction  except  to  declare  the  invalidity  of  a  will, 
and  on  appeal  to  the  District  Court  on  an  order  made  on  such  application 
that  court  can  exercise  only  probate  jurisdiction,  and  cannot  assume  to  de- 
clare a  trust  or  determine  the  disposition  of  the  property  under  the  will. 

Appeal  from  District  Court,  Eamsey  County,  to  admit 
will  to  probate. 

John  D.  O^Brien  and  Armand  Albrecht,  for  appellant. 
JTuympson  &  Taylor ^  for  respondent. 
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Vanderburgh,  J. — Upon  the  8th  day  of  January,  1887, 
one  James  Burns,  of  the  city  of  St.  Paul,  duly  executed 
and  published  his  last  will  and  testament,  whereby  he  de- 
vised his  estate,  consisting  of  a  lot  in  the  city  of  St.  Paul, 
with  buildings  thereon,  to  his  two  daughters,  who  are  the 
parties  to  this  action.  Upon  his  decease  Mrs.  Burch,  the 
defendant,  who  is  named  as  executrix  in  the  will,  petitioned 
the  Probate  Court  for  its  allowance.  Her  application  was 
denied,  and  an  appeal  taken  by  the  executrix  to  the  District 
Court,  where,  upon  a  full  hearing,  the  court  reversed  the 
decision  of  the  Probate  Court,  and  directed  the  will  to  be 
admitted  to  probate.  The  legal  question  involved  in  the 
case  arise  chiefly  upon  the  following  facts  found  by  the 
District  Court :  After  the'  execution  of  the  will,  the  dece- 
dent demanded  of  Mrs.  Burch,  who  had  custody  of  the  will, 
that  it  be  delivered  to  him  to  be  destroyed.  Upon  its  de- 
livery to  him,  he  placed  it,  inclosed  in  an  envelope,  in  a 
stove,  with  kindlings  not  yet  ignited,  with  the  intention  of 
destroying  the  will  by  burning,  when  the  fire  should  be 
lighted.     The  facts  were  found  by  the  court  as  follows : 

(1)  ^*  This  was  done  in  the  presence  of  said  Bridget  F.  Burch, 
and  with  the  express  and  actual  indention  on  part  of  said 
decedent  to  destroy  said  will  by  burning,  when  said  fire 
should  be  lighted.  Said  decedent  then  stepped  for  a  mo- 
ment out  of  the  room,  and  thereupon  said  proponent  Burch 
fraudulently,  and  with  the  purpose  of  thwarting  the  said 
intention  of  decedent,  and  without  his  knowledge  or  con- 
sent, took  the  will  out  of  the  envelope,  and  secreted  it, 
leaving  the  envelope  in  the  stove  to  all  appearance  aa 
though  it  still  contained  the  will  Within  two  hours  there- 
after the  fire  in  said  stove  was  lighted,  either  by  said  dece- 
dent or  by  said  Burch,  and  said  envelope  burned.  Said 
will  was  thereafter  kept  secreted  by  said  proponent  Burch, 
and  the  decedent  ever  after  supposed  the  same  had  been 
then  and  there  burned  as  he  intended.  Said  will  was  not 
in  fact  revoked  by  any  of  the  methods  specified  by  statute.'^ 

(2)  ''That  on  the  6th  day  of  May,  1887,  the  deceased,  James 
Burns,    executed,    acknowledged,   and  delivered  to    said 
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Bridget  Prances  Burch  a  deed  of  conveyance  of  the  north- 
erly seventy-five  (75)  feet  of  lot  numbered  one,  (1),  in 
block  numbered  fifty  (50),  of  Dayton  and  Irvine's  addition 
to  St,  Paul,  Ramsey  county,  Minnesota,  being  the  same 
property  given  and  devised  by  the  decedent  to  the  said 
Bridget  Prances  Burch  in  the  third  paragraph  of  the  will 
of  the  said  decedent  presented  for  probate  in  this  proceed- 
ing; that  said  deed  was  afterwards,  in  an  action  brought 
in  this  court  by  said  Mary  Graham  against  said  Bridget 
Frances  Birch  and  others  for  that  purpose,  set  aside  upon 
the  ground  that  the  same  was  procured  by  reason  of  undue 
influence  and  restraint  exercised  over  said  decedent  by  ll)e 
said  Bridget  Frances  Burch  at  the  time  of  the  execution 
thereof,  and  the  judgment  of  this  court  in  said  action  was 
duly  entered  accordingly."  The  statutory  provisions  in  re- 
spect to  the  revocation  of  wills  are  as  follows.  Gen.  St 
1878,  c.  47,  §  9  :  **  No  will,  or  any  part  thereof,  shall  be  re- 
voked unless  by  burning,  tearing,  cancelling,  or  obliterating 
the  same  with  the  intention  of  revoking  it  by  the  testator, 
or  by  some  person  in  his  presence,  or  by  his  direction,  or 
by  some  will  or  codicil  or  other  writing  signed,  attested, 
and  subscribed  in  the  manner  provided  for  the  execution 
of  a  will;  but  nothing  contained  in  this  section  shall  pre- 
vent the  revocation  implied  by  law  from  subsequent  changes 
in  the  condition  or  circumstances  of  the  testator."  In  this 
case  the  purpose  of  the  testator  to  burn  his  will  is  clearly 
shown,  but  the  will  remained  intact.  It  was  not  scorched 
or  mutilated  in  any  degree.  The  testator  did  not  persist  in 
carrying  out  his  expressed  purpose,  nor  see  to  it  that  it  was 
actually  burned,  wholly  or  partially.  The  acts  which  the 
statute  declares  shall  constitute  an  express  revocation  were 
none  of  them  done.  If  in  any  case,  in  the  absence  of  any 
of  the  acts  specified  in  the  statute,  the  fraud  of  the  devisee 
could  be  held  to  supply  the  place  of  such  acts,  the  record 
before  us  perhaps  presents  such  a  case.  But  we  cannot 
vary  or  dispense  with  the  statutory  rule,  which  the  legis- 
lature has  for  wise  reasons  established,  on  account  of  the 
fraud  of  an  interested  party.     The  statute  requires  that  the 
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will  itself  should  be  destroyed,  or  bear  some  marks  of  de- 
facement or  spoliation,  manifesting  the  intent  to  revoke. 
The  act  and  intent  must  concur,  and  tliere  must  be  proof 
of  both,  though  the  intent  may  be  inferred  from  the  facts 
and  circumstances.  The  law  will  not  permit  the  formali- 
ties of  the  execution  of  a  will  to  be  dispensed  with  because 
of  fraudulent  interference,  and  the  same  rule  must  be  ap- 
plied in  respect  to  the  statutory  requisites  of  revocation. 
(4  Kent,  Comm,  §§  520,  521.)  In  Dan  v.  Brown  (4  Cow. 
483),  Wood  WORTH,  J.,  says  :  **  There  must  be  a  cancelUng 
animo  revocandi.  Revocation  is  an  act  of  the  mind, 
which  must  be  demonstrated  by  some  outward  and  visible 
sign  of  revocation.  The  statute  has  prescribed  four.  If 
any  of  them  are  performed  in  the  slightest  manner,  joined 
with  a  declared  intent  to  revoke,  it  will  be  an  effectual  re- 
vocation." {Oains  V.  OainSy  2  A.  K.  Marsh.  190;  Bibb  v. 
Thomas,  2  W,  Bl.  1043;  Doe  v.  Harris,  6  Adol.  &  E.  209; 
Jackson  v.  Betts^  9  Cow.  208;  Blanchard  v.  Blanchard,  32 
Vt.  62.)  But  the  failure  to  perform  some  one  of  the  acts 
designated  by  the  statute  cannot  be  excused,  though  such 
formal  act  of  revocation  be  defeated  or  prevented  by  fraudu- 
lent devices.  {Kent  v.  Mahaffney,  10  Ohio  St.  204;  Hise  v. 
Fincher,  10  Ired,  139;  Malone  v.  Hobbs,  1  Rob.  [Va.]  346; 
Clingan  v.  Micheltree,  31  Pa.  St  25;  Oains  v.  Oains,  surpa.) 
2.  Under  the  clause  saving  revocations,  **  implied  by  law 
from  subsequent  changes  in  the  condition  or  circumstances 
of  the  testator,"  it  is  claimed  that  the  conveyance  to  Mrs. 
Burch  above  referred  to,  and  which  was  set  aside  by  the 
court,  on  the  ground  of  undue  influence,  must  be  construed 
as  an  implied  revocation  of  the  will  in  question.  Of  course, 
a  sale  of  the  estate  devised  must  operate  as  a  revocation, 
for  the  will  cannot  thereafter  take  effect  on  it;  and  it  is  ad- 
mitted that,  if  the  deed  had  been  valid  and  effectual  to  con- 
vey the  premises,  it  would  have  worked  a  revocation;  but 
the  respondent  insists  that  the  rule  is  not  applicable  to  a 
deed  adjudged  invalid,  and  not  the  deed  of  the  grantor,  for 
fraud  or  undue  influence.  If,  in  opposition  to  the  allow- 
ance of  a  will  in  probate  proceedings,  a  revocation  in  writ- 
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ing,  executed  in  due  form  by  the  testator,  had  been  pro- 
duced, clearly  the  proponent  would  not  be  concluded  from 
showing  that  it  was  not  the  voluntary  act  of  the  testator, 
but  that  it  was  procured  by  fraudulent  devices  and  undue 
influence.  0*Neall  v.  FarVy  1  Rich.  Law,  80.  But  we  can 
see  no  distinction  in  this  respect  between  such  an  instru- 
ment and  a  deed  which  is  claimed  to  work  a  revocation  by 
implication,  if  the  deed  was  not  the  act  of  the  testator,  and 
the  existence  of  the  deed  is  due  to  fraud  and  undue  influ- 
ence, especially  where,  as  in  this  instance,  the  fact  is  al- 
ready adjudicated  that  the  instrument,  though  in  form  the 
testator's  deed,  is  no  deed.  *' Whoever  orders  it  to  be 
delivered  up  declares  it  to  be  no  deed,"  says  the  chancellor 
in  Hawes  v.  Wyatt,  (3  Brown  Ch.  156).  The  general  rule 
is  that  no  revocation  can  be  good  which  is  procured  by 
fraud,  or  where  the  testator  was  unduly  influenced  to  make 
it.  (Schouler  Wills,  §  184.)  It  is  true,  as  Chancellor  Kent 
observes  (4  Comm.  p.  528),  that  not  only  contracts  to  con- 
vey, but  inoperative  conveyances  will  amount  to  a  revoca- 
tion if  there  be  evidence  of  an  intention  to  convey.  But  in 
such  cases,  where  the  title  does  not  in  fact  pass,  the  inten- 
tion must  be  manifest.  Mr.  Greenleaf,  however,  seems  to 
recognize  the  distinction  insisted  on  by  the  plaintiflf  s  coun- 
sel here  (2  Greenl.  Ev.  §  687),  for  he  sayg:  'The  rule  [i.  e., 
implied  revocation]  does  not  apply  to  a  conveyance  which 
is  void  at  law  on  account  of  fraud  or  covin,  yet  if  the  deed 
is  valid  at  law,  but  impeachable  in  equity,  it  will  be  held  in 
equity  as  a  revocation;"  citing  Simpson  v.  Walker  (5  Sim. 
1).  The  same  distinction  is  recognized  in  other  English 
cases,  though  Lord  Thurlow  held  differently  in  Hawes  v. 
Wyatt  (supra).  And  Mr.  Redfield,  in  noticing  these  author- 
ities (1  Redf.  Wills,  §  344),  is  of  the  opinion  that,  if  the  deed 
in  such  cases  is  void,  it  should  not  be  allowed  an  incidental 
operation  by  way  of  revocation.  In  Smithwick  v.  Jordan 
(15  Mass.  113),  a  case  resembling  this  on  the  facts,  the  court 
held  that  a  deed  found  to  have  been  obtained  by  fraud  and 
imposition,  after  the  execution  of  the  will,  was  no  revoca- 
tion.    In  this  case  the  court  found  that  the  decedent  was 
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old  and  feeble,  in  ill  health,  and  addicted  to  the  habitual 
use  of  intoxicating  liquors,  though  not  of  unsound  mind, 
and  that  the  deed  was  set  aside  on  the  ground  that  the 
same  was  procured  by  reason  of  undue  influence  and  re- 
straint exercised  over  said  decedent  by  the  said  Bridget 
Burch,  at  the  time  of  the  execution  thereof.     The  instru- 
ment was  then  adjudged  not  to  have  been  the  act  and  deed 
of  the  testator,  because  procured  by  her  by  undue  influence 
and  restraint.     She  had  acquired  such  dominion  over  his 
will  as  to  destroy  his  free  agency,  and  constrain  him  to  do 
against  his  free  wull  what  he  was  unable  to  refuse.     (2 
Greenl.  Ev.  §  688;  Mitchell  v.  Mitchell,  43  Minn.  76;  44  N. 
W.  Rep.  885).     Had  he  been  mentally  incapacitated  to  exe- 
cute the  deed,  there  would  have  been  no  question  as  to  the 
rule.     He  was  only  partially  so,  but  his  imbecility  rendered 
him  an  easy  victim  to  imposition.    We  think  the  same  rule 
ought  to  apply  in  each  case.     There  must  be  animus  revo- 
candij  and  we  can  recognize  no  distinction,  as  respects  the 
question  of  implied  revocation,  between  the  effect  of  a  deed 
which  is  executed  by  a  person  who  has  no  will,  and  one 
whose  will  is  directed  by  another  person.     {Rich  v.  Gilkey, 
n  Me.  601). 

3.  It  is  further  insisted  that,  by  reason  of  the  fraud  and 
misconduct  of  the  defendant  in  preventing  the  revocation 
of  the  will,  the  court  should  have  adjudged  her  not  entitled 
to  take  her  distributive  share,  or  that  she  should  be  de- 
clared a  trustee  ex  maleficio,  and  that  it  should  have  been 
so  determined  on  the  appeal  in  the  district  court,  which, 
sitting  as  a  court  of  equity,  had  full  jurisdiction  to  try  and 
determine  the  issue.  This  is  an  erroneous  view  of  the  juris- 
diction of  the  probate  court  in  proceedings  for  the  proof 
and  allowance  of  a  will.  The  question  was  considered  and 
determined  in  Greenwood  v.  Murray^  (26  Minn.  260;  2  N. 
W.  Rep.  945),  in  which  it  is  held  that  ^'  the  probate  court 
has  exclusive  jurisdiction  in  the  first  instance  to  take  proof 
of  wills  of  real  and  personal  estate.  The  decree  of  that  court 
establishing  a  will  is,  unless  reversed  on  appeal,  conclusive 
that  it  was  duly  executed  by  the  person  whose  will  it  pur- 
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ports  to  be,  and  that  such  person  had  legal  capacity  to  exe- 
cute it.  But  the  probate  court  decides  nothing  beyond  this. 
The  legal  effect  of  the  will,  or  its  various  provisions,  its 
construction  and  operation,  do  not  come  in  question,  and 
cannot  be  passed  upon  on  an  application  to  admit  the  will 
to  probate.  The  probate  court  does  not  assume  to  deter- 
mine the  validity  of  a  devise,  but  only  that  the  instrument 
presented  for  probate  was  executed  as  his  last  will  and  tes- 
tament by  the  testator  in  the  manner  prescribed  by  statute, 
and  that  he  was  legally  competent  to  make  a  will."  Upon 
appeal  from  an  order  of  the  probate  court  allowing  or  re- 
fusing the  probate  of  a  will,  the  district  court  exercises  pro- 
bate jurisdiction  to  make  such  determinations  as  the  pro- 
bate court  ought  to  have  made  {Berkey  v.  Judd^  31  Minn. 
271;  17  N.  W.  Rep.  618),  but  no  other  or  greater.  It  can 
exercise  no  original  jurisdiction  in  the  premises,  and  cannot 
assume,  on  such  appeal,  to  declare  a  trust  under  the  will, 
or  to  determine  the  ultimate  rights  and  interests  of  parties 
in  the  estate.  The  court  below,  therefore,  declined  to  pass 
upon  the  question  suggested,  and  it  is  not  properly  before 
us  for  our  consideration. 
Judgment  affirmed.        


BeTOcatlon  byconrejance.  —  A  simulated  transfer  of  the  property  be- 
queathed does  not  operate  as  a  revocation  of  the  will.  Succession  of  Blake- 
more,  48  La.  Ann.  845.  Nor  does  a  subsequent  will  executed  when  a  testator  is 
under  undue  influence.  O'Neall  v.  Farr,  1  Rich.  (8.  0.)  80.  Nor  an  invalid 
codicil.  Altrock  v.Vandenburgh,  25  N.  Y.  Supp.  851.  Nor  does  a  codicil,  inop- 
erative because  in  excess  of  the  power  conferred  on  the  testatrix,  operate  as  a 
revocation  of  the  previous  execution  of  the  power  by  will.  Austin  v.  Oakes, 
117  N.  Y.  577;  28  N.  E.  Rep.  198.  But  a  subsequent  will  disposing  of  all  of 
testator's  property  does  operate  as  a  revocation  though  some  of  tlie  bequests 
are  void.     In  re  Teaele's  Estate,  158  Pa.  St.  219;  25  Atl.  Rep.  1185. 

Objections  filed  to  the  probate  of  a  will  alleging  the  conveyance  of  the  prop- 
erty to  contestants  after  the  execution  of  the  will,  present  no  ground  for  con- 
test.   In  re  Tillman's  Estate  (Cal.),  81  Pac.  Rep.  568. 

In  Austin  v.  Oakes,  supra,  the  court,  referring  to  Beard  v.  Beard,  8  Atk.  72, 
in  which  it  was  held  that  a  will  ''made  in  passion"  at  a  tavern,  giving  the 
whole  estate  to  a  brother,  was  revoked  by  a  later  deed-poll  of  the  whole  estate 
to  the  wife,  although  the  deed  was  inoperative  and  could  not  take  effect,  says: 
"  No  such  revocation  of  a  will  could  occur  in  this  state,  and  our  statute  was 
Vol.  VIII— 8 
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intended  to  render  such  revocations  impossible,  and  condemns  the  principle 
upon  which  they  were  founded." 

But  it  has  been  held  that  a  contract  inconsistent  with  the  provisions  of  a  be- 
quest operates  as  a  revocation  of  it.  Walker  v.  Steers,  14  N.  Y.  Supp.  898. 
9ub  nom  Saville  v.  Steers,  60  Hun,  667  (mem.),  and  that  a  deed  of  the  property 
operates  as  a  revocation  of  the  will  though  it  be  not  recorded  until  after  the 
death  of  the  grantor.  Collup  v.  Smith,  89  Ya.  258;  15  S.  E.  584.  And  even 
though  the  property  is  immediately  reconveyed.  Selden  v.  Pearsall,  1  N.  Y. 
Leg.  Obs.  277.  And  the  reconveyance  is  by  the  same  instrument.  Walton  v. 
Walton,  7  Johns.  Ch.  258.  And  an  instrument  exercising  a  power  of  appoint- 
ment revokes  the  appointment  contained  in  the  will.  Paine  v.  Forsarth,  86 
Me.  857;  80  Atl.  Rep.  11. 

BeTOcation  by  matilation.— In  Gay  v.  Gay,  60  Iowa,  416;  8  Am.  Prob. 
K.  860,  it  was  held  that  drawing  scrolls  through  the  signature  did  not  operate 
as  a  cancellation,  though  it  was  intimated  that  if  the  scroll  had  entirely  oblite- 
rated the  signature  it  might  have  worked  a  destruction.  Nor  does  scratching 
it  with  a  knife  unless  the  signature  is  rendered  illegible.  In  re  Godfrey,  6d 
Law  Times,  772. 

Mutilation  of  a  will  by  cutting  out  a  portion  of  aline,  leaving  the  signature  in- 
tact and  the  sense  perfectly  plain,  is  not  a  revocation.  Ramsey's  Will,  2  Pa. 
Dist.  Rep.  425.  But  cutting  out  the  signature  does  operate  as  a  revocation  or  de- 
struction. Hobbs  v.  Knight,  1  Curteis,  768,  even  though  it  be  gummed  back 
again.  Bell  v.  Fothergill,  L.  R.  2  Prob.  S.  Div.  148.  As  does  tearing  off  the  seal 
and  part  of  a  word.  Price  v.  Powell,  8  H.  &N.  341.  Cutting  out  part  of  the  sig- 
nature and  tearing  off  the  seal.  Smock  v.  Smock,  11  N.  J.  Eq.  156;  Re  Will  of 
White,  25  N.  J.  Eq.  503.  Scratching  out  ihe  signature  of  the  testator  and  of  the 
attesting  witnesses.  In  Goods  of  Merton,  12  Prob.  Div.  141.  Drawing  linea 
through  the  signature.  Re  Wood,  2  Con.  144;  11 N.  Y.  Supp.  13;  Re  Clark,  1 
Tuck  (N.Y.)454;  Re  Philp.  19N.  Y.  Supp.  18;  Baptist  Church  v.  Robarte.  2  Pa. 
St.  110;  Evan's  Appeal,  58  Pa.  St.  238.  Or  through  those  of  the  witnesses.  In 
Goods  of  James,  7  Jour.  N.  S.  52.  Though  the  lines  are  made  by  a  lead  pencil. 
Woodfill  V.  Patton,  76  Ind.  575;  2  Am.  Prob.  Rep.  43;  Townsend  v.  Howard, 
86  Me.  285;  29  Atl.  Rep.  1077.  And  erasing  the  signature  to  a  codicil  on  the 
same  sheet  with  the  will  operates  in  revocation  of  both  codicil  and  will.  Re 
Bookman,  11  Misc.  675;  33  N.  Y.  Supp.  575. 

Under  similar  statutes  particular  clauses  in  a  will  are  not  revoked  by  oblite- 
ration. Lovell  V.  Quitneau,  88  N.  Y.  277;  2  Am.  Prob.  R.  451;  s.  c,  25 
Hun,  537,  overruling  McPherson  v.  Clark,  3  Bradf.  96;  Guegel  v.  VoUmer,  1 
Dem.  484;  Re  Wilcox  Will,  20  N.  Y.  Supp.  131;  Carver's  Estate,  8  Misc.  567; 
28  N.  Y.  Supp.  753;  Giffln  v.  Brooks,  48  Ohio  St.  211;  81  N.  E.  Rep.  743. 
Erasing  the  name  of  a  devisee  neither  a  revocation  of  the  will  nor  the  devise. 
Clark  V.  Smith,  34  Barb.  140.  And  such  erasures  and  interlineations  do  not 
affect  the  admissibility  of  the  will  to  probate  as  originally  executed.  Presr 
cott's  Will,  4  Redf .  178. 
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Barney,  Eespondent,  vs.  Hays  et  aZ.,  Appellants. 

[11  Montana,  99.] 

Probate  —  Rejected  will  with  codicil  —  Demurrer  to 

ANSWER. 

The  refusal  to  admit  a  will  to  probate  is  not  a  bar  to  another  application  for 
the  probate  of  the  same  will  with  a  codicil  subsequently  found,  and  which, 
by  referring  to  the  will,  republishes  it. 

A  demurrer  to  an  answer  denying  the  allegations  of  the  objections  filed  to  a 
will,  cannot  be  maintained  under  Probate  Practice  Act,  Montana,  g§  20- 
23,  which  provides  that  the  proponent  may  answer  the  contestant's 
grounds  and  that  the  issues  of  fact  thus  raised  must,  on  the  request  of 
either  party,  be  tried  by  a  jury. 

Appeal  from  judgment  District  Court,  Yellowstone 
County^  refusing  to  admit  to  probate  the  will  of  Charles  E. 
Barney. 

O,  F.  Qoddard  and  Culleriy  Sanders  &  Shelton,  for  ap- 
pellants. 

Savage  &  Day^  for  respondents. 

Blake,  C.  J. — ^The  appellants  filed,  January  10,  1891,  in 
the  District  Court  of  Yellowstone  county,  their  petition 
for  the  probate  of  the  last  will  and  testament  of  Charles  E. 
Barney,  deceased,  and  alleged  that  said  Barney  died  Octo- 
ber 3,  1890,  in  the  state  of  Vermont;  that  he  left  real  and 
personal  estate  in  said  county  of  Yellowstone  of  the  value 
of  $20,000;  that  he  left  a  will  dated  June  15,  1889,  which 
was  filed  October  11,  1890,  in  the  court  below,  and  pre- 
sented for  probate ;  that  the  court,  by  an  order  made 
December  1, 1890,  refused  to  probate  the  same,  and  the  peti- 
tioners appealed  to  this  court;  that  they  were  informed  in 
January,  1891,  that  the  said  Barney  had  executed  a  codicil 
to  said  will  in  August,  1890,  and  thereupon  dismissed  their 
appeal  without  prejudice;  and  that  said  will  and  codicil  are 
the  last  will  and  testament  of  said  Barney.     The  petition 
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complies  with  the  statute,  and  a  full  recital  of  the  facts  is 
not  necessary  at  this  time.  The  material  part  of  the  will, 
which  was  published  June  15,  1889,  is  as  follows:  *^I  do 
give  and  bequeath  to  my  mother,  Mary  E.  Barney,  the  sum 
of  one  thousand  dollars.  I  give  and  bequeath  to  my 
daughter,  Ida  L.  Barney,  the  sum  of  one  hundred  dollars, 
which  said  bequest  of  one  hundred  dollara  shall  be  paid  to 
my  said  daughter,  Ida  L.  Barney,  out  of  my  estate,  first, 
before  the  payment  of  any  other  bequest  herein  made.  I 
give,  devise,  and  bequeath  to  my  three  brothers  and  one 
sister,  namely,  Rufus  H.  Barney,  Leonard  L.  Barney,  Ward 
H.  Barney,  and  Ella  Barney,  all  the  rest,  remainder,  and 
residue  of  my  estate,  all  and  singular,  both  real  and  per- 
sonal, remaining  after  payment  of  my  just  debts,  and  the 
first  two  bequests  above  made,  which  remainder  of  my  es- 
tate shall  be  divided  amongst  my  said  three  brothers  and 
one  sister  equally." 

The  appellants  were  appointed  the  executors  of  said  will. 
The  deceased  person  was  not  married  in  June,  1889,  and 
had  one  child,  the  said  Ida  L.  Barney.  Afterwards,  in  the 
month  of  August,  1890,  the  testator  intermarried  with 
Ellen  C.  Brodie  in  the  state  of  Vermont,  and  she  is  the 
surviving  wife.  The  codicil  above  mentioned  consists  of 
the  following  letter,  which  was  written  in  the  state  of  Ver- 
mont in  the  year  1890,  although  it  purports  to  be  dated  in 
the  year  1880:  '*  Keller's  Bay,  Aug.  18,  1880.  Hon.  E.  N. 
Harwood,  Helena,  Mont.:  I  have  not  strength  to  write 
much,  so  I  will  pitch  right  into  my  subject,  which  is  some- 
what important.  I  was  married  nearly  two  weeks  ago. 
*  *  *  Po  much  explanatory;  will  enlighten  you  further 
on  the  subject,  if  you  wish,  when  I  see  you.  Now,  what 
I  want  is  for  you  to  change  my  will  so  that  she  will  be  en- 
titled to  all  that  belongs  to  her  as  my  wife.  I  am  in  very 
poor  health,  and  would  like  this  attended  to  as  soon  as  con- 
venient. I  don't  know  what  the  laws  are  in  Montana.  I 
suppose  Babcock  &  Rowley  will  have  to  witness  the  change 
or  codicil.  I  don't  know  what  ought  to  be  done,  but  you 
do.    *    *    *    Let  me  hear  from  you  soon  on  this  subject, 
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as  soon  as  you  can  make  it  convenient.     With  best  wishes, 
I  am,  truly  yours,  Charles  E.  Barney." 

Said  Ida  L.  Barney  filed,  February  10,  1891,  her  written 
objections  to  the  probate  of  said  will  and  codicil,  and 
alleged  that  she  is  the  daughter  and  only  child  of  the  de- 
ceased; that,  at  the  time  of  the  execution  of  the  will  and 
codicil,  '*the  said  Charles  E.  Barney  was  of  unsound  mind 
and  memory,  and  not  capable  of  making  a  will  or  bequest," 
and  ^'was  acting  under  duress,  menace,  and  undue  influ- 
ence, and  signed  the  same  under  such  undue  influence,  du- 
ress, and  menace;"  that  the  said  will  was  revoked  August 
9,  1890,  by  said  Charles  E.  Barney  in  his  lifetime,  by  his 
marriage  to  Ellen  C.  Brodie,  **who  thereafter,  and  up  to 
the  time  of  the  death  of  said  Charles  E.  Barney,  was  his 
wife;"  that  the  deceased  made  no  provision  for  his  said 
wife  ^*by  marriage  contract,  or  otherwise,  nor  has  said  sur- 
viving wife  in  any  manner  been  provided  for  in  said  will, 
nor  is  she  mentioned  therein  so  as  to  show  an  intention  not 
to  provide  for  her;"  that  said  will  was  presented  December 
1,  1890,  to  the  said  District  Court  for  probate,  and  by  an 
order  the  same  was  refused  admission  to  probate;  that  said 
Hays  and  Eowley  appealed  to  the  Supreme  Court  of  this 
state,  and  "on  their  own  motion  dismissed  said  appeal;" 
that  said  order  made  December  1,  1890,  "'is  now  in  full 
force,  and  has  never  been  reversed  or  modified ;"  that  said 
District  Court  "has  no  jurisdiction  to  hear  said  petition 
for  the  probate  of  said  will  a  second  time,  and  while  its 
order  made  as  aforesaid  is  in  force,  and  is  not  reversed  or 
modified."  There  is  a  denial  that  the  said  Charles  E.  Bar- 
ney ever  made  or  executed  any  codicil  to  said  will.  It  is 
further  alleged  that  said  wi-iting,  which  has  been  filed  as  a 
codicil,  "is  a  positive  revocation  of  said  alleged  will." 
"Plaintiff  further  alleges,  on  her  information  and  belief, 
that  said  paper  writing  was  not  signed  or  written  by  said 
deceased;  *  *  *  that  by  reason  of  the  said  alleged  will 
being  made  by  said  deceased  before  his  marriage  with  said 
Ellen  C.  Brodie  as  aforesaid,  and  by  reason  of  the  foregoing 
letter  written  as  alleged  by  said  deceased,  said  alleged  will 
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became  and  is  revoked,  null;  and  void;"  that  said  Ida  L. 
Barney  and  Ellen  C.  Barney  are  the  only  heirs-at-law  of 
the  deceased.  Said  Hays  and  Rowley  filed  February  20, 
1891,  their  answer  to  the  objections  of  the  said  Ida  L.  Bar- 
ney, and  denied  that,  at  the  times  specified  and  aforesaid, 
*'the  said  Charles  E.  Barney  was  of  unsound  mind  and 
memory,"  or  *'  was  not  capable  of  making  a  will  or  bequest, 
or  a  codicil  thereto,"  or  ''  was  acting  under  duress,  menace 
and  undue  influence  of  any  one,"  or  that  "he  signed  the 
said  will  or  the  said  codicil  thereto  under  undue  influence, 
duress,  or  menace."  They  further  denied  that  the  will  was 
revoked  by  the  marriage  of  said  Charles  E.  Barney  with 
said  Ellen  C.  Brodie,  or  in  any  other  manner,  or  that  *^  de- 
ceased made  no  provision  for  his  surviving  wife  by  mar- 
riage contract  or  otherwise,"  or  "  that  said  surviving  wife 
has  not  been  provided  for  in  said  will ;  but  the  defendants 
allege  affirmatively  that  the  said  surviving  wife  of  deceased 
was  expressly  provided  for  in  the  said  codicil  to  said  will." 
Said  Ida  L.  Barney  then  filed  a  demurrer,  upon  the  ground 
that  the  answer  did  not  state  facts  sufficient  to  constitute  a 
defense  to  said  objections,  which  was  sustained  by  the 
court.  The  defendants  elected  to  stand  on  their  answer, 
and  judgment  was  entered  **that  the  objections  of  plaintiff 
to  the  probate  of  said  alleged  will  and  codicil  are  well  taken, 
and  that  said  alleged  will  and  codicil  are  not,  nor  is  either 
of  them,  the  last  will  and  testament  of  the  said  Charles  E. 
Barney,  deceased." 

A  preliminary  question  has  been  suggested  by  the  re- 
spondent,  who  contends  that  the  first  decree  of  the  court 
refusing  to  admit  to  probate  said  will  is  binding  upon  all 
parties  until  it  has  been  reversed,  and  that  this  issue  can- 
not be  again  Utigated.  There  is  no  controversy  about  the 
con-ectness  of  this  legal  proposition.  {Castro  v.  Richardson^ 
18  Cal.  478;  State  v.  McOlynn,  20  Cal.  233;  81  Am.  Dec. 
118;  Redmond  v.  Collins,  4  Dev.  430;  27  Am.  Dec.  208; 
Schultz  V.  Schultz,  10  Grat.  358;  60  Am.  Dec.  335.)  ''The 
execution  of  a  codicil  referring  to  a  previous  will  has  the 
effect  to  repubUsh  the  will,  as  modified  by  the  codicil." 
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(Prob.  Prac.  Act,  §  448.)  Chief  Justice  Field  in  Payne  v. 
Payne  (18  Cal.  302),  said:  **The  codicil  refers  to  the  will, 
and  operates  as  its  republication,  and  the  two  are  to  be  re- 
garded as  forming  but  one  instrument,  speaking  from  the 
date  of  the  codicil."  To  the  same  effect  is  the  statute. 
*'  Several  testamentary  instruments,  executed  by  the  same 
testator,  are  to  be  taken  and  construed  together  as  one  in- 
strukiient."  (Prob.  Prac.  Act,  §  477.)  It  is  evident  that 
the  contest,  which  involved  solely  the  probate  of  said  will 
in  the  former  proceedings,  could  not  be  an  adjudication  of 
the  matters  which  are  before  us. 

It  will  be  seen  from  the  foregoing  statement  that  the 
answer  of  the  appellants  to  the  objections  of  the  contest- 
ant raises  the  following  issues  of  fact:  Was  the  decedent 
of  sound  mind  and  memory,  and  competent  to  make  said 
will  ?  Was  the  decedent  at  the  time  of  the  execution  of 
said  will  and  codicil  free  from  duress,  menace,  or  undue  in- 
fluence ?  Did  the  decedent  sign  or  write  said  codicil  ?  We 
are  not  awai'e  of  any  statute  or  authority  which  recognizes 
the  practice  of  interposing  a  demurrer  to  said  answer.  On 
the  contrary,  the  duty  of  the  court  is  declared  in  definite 
language  in  the  Probate  Practice  Act:  ''  The  petitioner  and 
others  interested  may  jointly  or  separately  answer  the  con- 
testant's grounds,  traversing  or  otherwise  obviating  or 
avoiding  the  objections.  Any  issues  of  fact  thus  raised, 
involving  (1)  the  competency  of  the  decedent  to  make  a 
last  will  and  testament;  (2)  the  freedom  of  the  decedent,  at 
the  time  of  the  execution  of  the  will,  from  duress,  menace, 
fraud,  or  undue  influence;  (3)  the  due  execution  and  attesta- 
tion of  the  will  by  the  decedent  or  subscribing  witnesses; 
or  (4)  any  other  substantial  grounds  affecting  the  validity 
of  the  will, — must,  on  request  of  either  party  in  writing, 
filed  three  days  prior  to  the  day  set  for  the  hearing,  be 
tried  by  a  jury.  If  no  jury  is  demanded,  the  court  must 
try  and  determine  the  issues  joined."  Section  20.  **  When 
a  jury  is  demanded,  *  *  *  the  trial  must  be  conducted 
in  accordance  with  the  provisions  of  the  Civil  Practice  Act 
for  trials  of  issues  of  fact.    A  trial  by  the  court  must  be 
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conducted  as  provided  in  said  Civil  Practice  Act  in  cases  of 
trials  by  the  court."  Section  21.  **  The  jury,  after  hearing 
the  case,  must  return  a  special  verdict  upon  the  issues  sub- 
mitted to  them  by  the  court;  upon  which  the  judgment  of 
the  court  must  be  rendered,  either  admitting  the  will  to 
probate  or  rejecting  it."  Section  22.  These  provisions  are 
strictly  pursued,  and  the  Supreme  Court  of  California  holds 
that,  '4n  such  a  proceeding,  the  position  of  the  petitioner, 
and  the  person  who  opposes  the  probate  of  the  will,  is  dif- 
ferent from  that  of  parties  to  an  ordinary  civil  action,  — the 
contestant  is  the  plaintiff  and  the  petitioner  is  the  defend- 
ant." {Estate  of  Wooten,  56  Cal.  325.)  Upon  the  trial,  the 
contestant  is  limited  to  the  matters  which  are  presented  in 
the  written  grounds  of  opposition.  {In  re  Kile,  72  Cal.  131; 
13  Pac.  Rep.  320.)  **The  jury  are  to  find  upon  all  the  issues 
of  fact  raised  by  the  contest,  and  none  others."  {Estate  of 
Learned,  70  Cal.  141;  11  Pac.  Rep.  587;  Estate  of  DaZrym- 
pie,  67  Cal.  444;  7  Pac.  Rep.  906.)  A  general  verdict  ren- 
dered by  the  jury  in  lieu  of  a  special  finding  will  not  sup- 
port a  judgment  denying  the  probate  of  a  will.  {In  re  Lan- 
gan,  74  Cal.  353;  16  Pac.  Rep.  188.) 

The  respondent  claims  in  this  court  that  these  instru- 
ments, when  examined  and  construed,  are  not  of  a  testa- 
mentary character;  that  the  issues  which  have  been  com- 
mented on  are  irrelevant  and  immaterial,  and  therefore 
there  was  no  error  in  denying  the  probate  of  said  will  and 
codicil.  It  is  obvious  that  the  statute,  supra,  and  authori- 
ties, preclude  such  a  view  of  the  subject.  Why  did  the 
contestant  deliberately  file  objections  embracing  matters  of 
this  serious  nature,  if  she  had  in  them  no  confidence  ?  She 
assumed  voluntarily  the  statutory  burden  of  proving  her 
allegations,  which  had  been  made  under  the  sanctity  of  an 
oath.  In  Estate  of  Cobb  (49  Cal.  604),  Chief  Justice  Wal- 
lace said:  "The  instrument  offered  being  evidently  of  a 
testamentary  character,  upon  application  to  admit  it  to 
probate  the  inquiry  is  only  as  to  the  mental  condition  of 
the  testatrix;  whether  she  was  acting  under  duress,  menace, 
fraud,  or  undue  influence;  whether  the  will  was  duly  exe- 
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cut^;  and  the  like.  The  other  questions  attempted  to  be 
raised  by  the  objections  filed  in  the  case  concern  the  con- 
struction to  be  placed  upon  the  will,  and  cannot  be  consid- 
ered until  it  shall  have  been  admitted  to  probate."  The 
court  in  Estate  of  Sanderson,  (74  Cal.  208;  15  Pac.  Eep. 
753),  said:  **In  cases  of  contests  of  a  will,  the  issues  must 
be  such  as  that  the  determination  of  them  will  leave  to  the 
court  no  office  except  to  enter  a  judgment  admitting  the 
will  to  probate  or  rejecting  it."  The  court  below  overlooked 
the  plain  requirements  of  the  statute,  supra,  and  deprived 
the  appellants  of  their  right  to  a  trial  by  the  mode  which 
has  been  pointed  out.  It  would  be  improper  for  us  to  ex- 
press an  opinion  upon  the  interpretation  of  said  will  and 
codicil  until  the  issues  of  fact  have  been  tried  and  deter- 
mined according  to  law. 

It  is  ordered  and  adjudged  that  the  judgment  be  reversed, 
and  that  the  cause  be  remanded,  with  instruction  to  the 
court  to  proceed  in  accordance  herewith. 

De  Witt,  J.,  concurs.  Harwood,  J.,  being  disqualified, 
did  not  participate  in  this  decision. 


Be-6xecation  of  will  by  codicil. — The  execution  of  a  codicil  which  refers 
to  and  confirms  a  will  or  a  former  codicil,  operates  as  a  re-execution  of  the 
will  or  codicil,  supplying  all  omissions  and  remedying  all  defects  in  tlie  pre- 
vious execution.  Utterton  v.  Robbins,  1  Ad.  and  El.  428;  Allen  v.  Maddock, 
11  Moore  P.  C.  427,  aff'g  Maddock  v.  Allen,  3  Jur.  N.  8.  966;  Ingoldby  v. 
Ingoldby,  4  No.  Cas.  498;  Gordon  v.  Lord  Reay,  5  Sim.  274;  Harvey  v.  Chou- 
teau, 14  Mo.  587;  McCurdy  v.  Neall,  42  N.  J.  Eq.  883,  836;  7  Atl.  Rep.  566, 
567;  Mutter  of  Nisbet,  5  Dem.  286;  Mooers  v.  White,  6  Johns.  Ch.  874;  Estate 
of  Masters,  1  N.  Y.  Civ.  Pro.  459;  Re  Storms  Will,  8  Redf.  827. 

So  that  even  an  unattested  will  or  codicil  may  be  established  by  a  codicil 
properly  executed.  Allen  v.  Maddock,  supra;  Harvey  v.  Chouteau,  stipi'a. 
And  proof  of  the  execution  of  the  codicil  supplies  the  want  of  proof  of  the 
execution  of  the  will.  Caulfield  v.  Sullivan,  82  N.  Y.  158;  2  Am.  Prob.  R. 
43;  Matter  of  Nesbit,  supra;  Estate  of  Masters,  supra;  Re  Storms,  supra. 

A  devise  void  because  made  to  an  attesting  witness  is  validated  by  a  codicil. 
Mooers  v.  White,  supra. 

A  will  made  under  undue  influence  is  free  from  the  taint  of  fraud  by  a  codi- 
cil reaffirming  it.     O'Neall  v.  Farr,  1  Rich.  (S.  C.)  80. 
Vol.  VIII-  4 
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In  Brown  v.  Riggin  (94  III.  560;  1  Am.  Prob.  Rep.  288).  it  was  said  of  &n  in- 
struction requiring  the  jury  to  find  the  decedent  capable  at  the  several  limes 
when  the  will  and  codicils  were  executed,  that  it  was  calculated  to  mislead. 
If  the  jury  were  satisfied  of  her  capability  at  any  one  time,  it  should  have 
validated  the  act  then  done  and  the  preceding  accn  by  that  means  republished. 
The  same  principle  was  applied  in  Pope  v.  Pope  (Qa.)  22  8.  E.  Rep.  245. 

A  will  revoked  but  not  destroyed  is  revived  by  a  codicil.  Re  Knapp,  28  N. 
Y.  Supp.  282.  So  is  a  will  revoked  by  the  marriage  of  the  testator.  Brown 
V.  Clark,  77  N.  Y.  369;  1  Am.  Prob.  Rep.  510. 

The  execution  of  a  codicil  has  been  deemed  so  far  a  re-execution  of  the  will 
that  the  erasure  of  the  signature  to  the  codicil  operates  as  a  revocation  of  both, 
they  being  written  on  the  same  sheet.  Re  Brookman's  Will,  11  Misc.  675; 
33  N.  Y.  Supp.  575. 

The  execution  of  a  codicil  operates  as  a  republication  of  the  will  so  that  land 
acquired  in  the  meantime  passes  by  the  will.  Jones  v.  Shewmake,  35  Ga,  151; 
Goodtitle  v.  Meredith,  2  M.  &  8.  6;  Van  Courtland  v.  Kip,  1  Hill,  600;  Kip  v. 
Van  Courtland,  7  id.  846;  Barnes  v.  Crowe,  1  Ves.  Jr.  486. 

Though  the  language  of  the  will  shows  an  intention  that  the  release  to  the  chiL 
dren  for  which  it  provides  shall  be  limited  to  charges  previously  made  against 
them,  the  effect  of  a  codicil  as  a  republication  of  the  will  is  to  make  it  speak  as  of 
the  time  of  the  execution  of  the  codicil,  and  operates  to  release  the  children  from 
charges  made  in  the  meantime.    Van  Alstyne  v.  Van  Alstyne,  28  N.  Y.  876. 


W.  0.  Lyne  et  ah  vs.  B.  H.  Sanford  et  al. 

[82  Texas,  58.] 

Administration  —  Time  of  granting  —  Jurisdiction,  pre- 
sumption—  Assets — Land  certificate  to  heirs— Sale — 
Api>lication — Collateral  attack — Misnomer 

In  the  absence  of  a  statutory  limit  of  time  within  which  administration  must 
be  granted,  a  grant  of  letters  is  not  void  because  made  more  than  ten  years 
after  the  death  of  the  intestate. 

The  domicile  of  the  intestate  in  the  county  in  which  administration  was 
granted  and  that  he  left  property  in  that  county,  will  be  presumed  on  a  col- 
lateral attack  on  the  order  of  the  county  court  granting  the  administration, 
that  court  having  general  jurisdiction  concerning  the  administration  of 
estates. 
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The  certificate  for  a  league  and  labor  of  land  directed  to  be  issued  to  the  heirs 
or  personal  representatives  of  Willis  A.  Forris,  deceased,  under  a  special 
act  of  the  legislature  which  provided  that  it  should  be  in  force  only  if  the 
party  has  not  heretofore  received  his  headright,  was  assets  of  the  estate 
and  not  a  gratuity  to  the  heirs,  it  being  apparent  that  the  grant  was  a 
recognition  of  a  right  existing  in  the  decedent  by  his  compliance  with 
statutory  requirements.  The  commissioner  of  the  general  land  ofilce  had 
under  the  act  no  discretionary  authority  to  issue  the  certificate  to  the  heirs 
80  as  to  vest  title  to  it  in  them  as  against  the  administrator,  his  duty  being 
merely  ministerial. 

The  purchaser  of  such  certificate  at  a  sale  by  the  administrator  of  Willis  A. 
Farris,  as  the  property  of  Farris,  acquires  good  title,  though  in  the  act  of 
the  legislature  and  in  the  certificate  the  name  is  spelled  *'Forris,"  the  iden- 
tity of  the  two  names  being  apparent. 

The  facts  that  the  certificate  had  not  actually  been  issued  when  the  order  for 
the  sale  was  made  and  was  not  inventoried  as  assets  are  immaterial,  the 
right  to  the  certificate  under  the  act  previously  passed  existing  and  having 
been  issued. 

Objections  that  no  notice  was  given  of  an  application  for  leave  to  sell  land 
for  the  payment  of  the  debts  or  of  the  sale  that  the  application  shows  no 
cause  for  administration  and  no  reason  for  the  sale;  that  the  sale  was 
fraudulent  and  that  the  claim  for  the  payment  of  which  the  sale  was  had, 
was  barred  on  its  face  by  the  statute  of  limitations;  that  no  exhibit  was 
attached  to  the  application  showing  the  condition  of  the  estate,  are  not 
available  on  a  collateral  attack  on  the  title  of  the  purchaser  at  the  sale. 

An  application  for  an  order  to  sell  land  to  pay  a  specified  claim,  and  the  order 
for  the  sale  granted  thereon  are  equivalent  to  an  allowance  of  the  claim 
by  the  administrator  and  its  approval  by  the  court. 

Commissioners'  decision.  Section  B.  Appeal  from  Dis- 
trict Court,  Clay  County;  P.  M.  Stine,  Judge. 

Action  by  W.  C.  Lyne  and  others  against  B.  H.  Sanford 
aud  others.  • 

Judgment  for  defendants.     Plaintiff's  appeal. 

A.  K,  Swariy  IT.  JV.  Atkinson^  and  J.  E.  BomaVy  for 
William  and  Sue  Lyne,  appellants. 

Davis  &  Harris y  for  appellees. 

Fisher,  J. — This  is  a  suit  of  trespass  to  try  title,  insti- 
tuted in  the  District  Court  of  Clay  county,  August  30,  1888, 
by  appellants  against  the  unknown  heirs  of  C.  P.  Runnell 
and  the  unknown  heirs  of  B.  E.  Sanford  and  William 
Weaver.     The  land  in  controversy,  as  claimed  in  the  origi- 
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nal  petition,  was  patented  to  the  heirs  of  Willis  Fams. 
The  Sanford  heirs  answered  and  disclaimed  as  to  all  of  the 
land  sued  for  except  a  designated  1,505  acres.  The  Sanford 
heirs  pleaded  not  guilty  as  to  the  1,505  acres.  Weaver,  by- 
answer,  disclaimed  as  to  the  land  sued  for,  except  320  acres, 
which  he  claimed  by  limitation.  The  plaintiffs  at  this  stage 
of  the  case  filed  their  first  amended  petition,  seeking  recov- 
ery only  against  the  Sanford  heirs  (naming  them),  and 
against  Weaver  for  the  land  claimed  by  them  in  their  re- 
spective answers.  The  case  below  was  tried  before  the 
court  without  a  jury,  and  judgment  was  rendered  in  favor 
of  the  defendants.  It  is  admitted  that  the  judgment  is  cor- 
rect as  to  the  defendant  Weaver,  he  being  entitled  to  the 
320  acres  set  up  in  his  answer  under  his  pleas  of  limitation. 
It  is  agreed  that  appellants  are  the  heirs  of  Willis  A.  Farris, 
deceased,  and  it  is  also  agreed  that  the  defendants  Sanford 
are  the  heirs  of  B.  E.  Sanford,  and  they  have  a  regular 
chain  of  title  from  William  H.  Stubblefield  down  to  them- 
selves for  the  1,505  acres  of  the  Farris  survey,  as  set  up  in 
their  answer. 

February  11,  1850,  the  legislature  passed  an  act  for  the 
relief  of  the  heirs  and  legal  representatives  of  Willis  A. 
Farris,  deceased.  As  the  construction  of  this  act  is  before 
us  for  our  consideration  we  will  set  it  out  in  full.  ^*  Sec- 
tion 1.  Be  it  enacted  by  the  legislature  of  the  state  of  Texas, 
that  the  commissioner  of  the  general  land  ofiice  be  and  is 
hereby  required  to  issue  a  certificate  for  one  league  and 
labor  of  land  to  the  heirs  or  legal  representatives  of  Willis 
A.  Farris,  deceased,  and  that  the  same  be  located,  surveyed, 
and  patented  on  and  to  any  of  the  vacant  and  unappropri- 
ated lands  of  this  state  ;  provided,  however,  this  act  shall 
only  be  in  force  and  effect  if  the  party  has  not  heretofore 
received  his  head  right" 
The  act  took  effect  from  and  after  passaga 
In  obedience  of  this  act,  the  commissioner  of  the  general 
land  office  on  April  15,  1852,  issued  to  the  heirs  of  Willis 
A.  Farris  a  certificate  for  a  league  and  labor  of  land.  This 
certificate  was  located  on  the  land  in  controversy,  and  the 
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patent  was  issued  to  the  heirs  of  Willis  A.  Farris,  August 
14,  1866.  William  H.  Stubblefieid,  from  whom  the  defend- 
ants deraign  title,  purchased  the  certificate  at  an  adminis- 
trator's sale  on  the  first  Tuesday  in  May,  1852,  from  David 
Y.  Portis,  the  administrator  of  the  astate  of  Willis  A.  Far- 
ris. It  appears  from  the  record  that  January  26,  1852, 
David  Y.  Portis  presented  his  application  in  the  Probate 
Court  of  Austin  county,  asking  that  he  be  appointed  ad- 
ministrator of  the  estate  of  Willis  A.  Farris,  who  died 
intestate  in  the  year  1841,  and  at  the  time  largely  indebted 
to  the  estate  of  John  Cummings,  and  left  no  property  ex- 
cept a  claim  to  headright  of  a  league  of  land.  At  the  time 
of  his  deathF  arris  was  a  citizen  of  Texaa  At  the  February 
term,  1852,  of  the  court.  Administration  was  granted  on 
the  estate  Willis  A  Farris,  and  Portis  appointed  adminis- 
trator. March  29, 1852,  Portis  qualified  as  administrator  of 
the  estate  by  executing  the  required  bonds  and  making 
oath  as  required  by  law.  On  the  same  day  the  court  ap- 
pointed appraisers  to  make  inventory  of  the  property  pf 
the  estate,  who  upon  that  day,  together  with  the  adminis- 
trator, returned  an  appraisement  and  inventory  of  the 
property  of  the  estate  as  "a  certificate  for  one  league  and 
labor  of  land  to  be  issued  by  the  commissioner  of  the  gen- 
eral land  office  to  the  legal  representatives  of  said  Farris," 
which  the  appraisers  valued  at  $500.  March  29,  1852,  Por- 
tis, as  administrator,  makes  his  application  to  the  court, 
in  which  he  asks  for  an  order  of  sale  of  the  claim  for  a 
headright  certificate  of  a  league  and  labor  of  land  to  be  is- 
sued under  special  act  of  the  legislature,  and  that  this  is  all 
of  the  property  of  the  estate  of  Farris.  The  sale  is  asked 
for  the  purpose  of  paying  a  claim  held  by  Portis  belonging 
to  the  estate  of  John  Cummings,  deceased,  against  Farris 
for  the  sum  of  $2,600,  and  that  the  claim  was  in  the  shape 
of  a  mortgage  on  the  headright  of  Farris,  located  in  Bexar 
county,  and  that  the  mortgage  was  sent  to  Bexar  county 
for  registration,  but  neither  the  mortgage  nor  the  record 
thereof  can  be  found.  The  application  further  states  that 
the  headright  of  said  Farris  was  rejected  by  the  board  of 
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traveling  land  commissioners,  and  that  the  special  act  of 
the  legislature  was  passed  at  the  special  instance  of  the  ap- 
plicant The  application  further  states  that  there  are  no 
funds  of  the  estate  to  meet  the  costs  and  expenses  of  ad- 
ministration. On  March  29,  1852,  the  court  heard  the  ap- 
plication, and  ordered  the  sale  of  the  headright  certificate 
of  Willis  A.  Farris  for  one  league  and  labor  of  land.  The 
order  requires  the  certificate  to  be  sold  at  public  outcry  to 
the  highest  bidder,  on  a  credit  of  twelve  months.  After 
due  notice,  October  26,  1852,  the  administrator  made  his 
report  of  the  sale  certificate  in  obedience  to  the  order,  after 
giving  legal  notice.  That  the  certificate  was  sold  on  the 
first  Tuesday  in  May,  1852,  to  W.  H.  Stubblefield  on  a  credit 
of  twelve  months,  for  the  sum  of  $700,  his  being  the  high- 
est and  best  bid.  At  the  October  term,  1852,  the  court  con- 
firmed the  sale  of  the  certificate,  and  order  recites  that  the 
administrator  had  made  a  deed  to  Stubblefield,  which  the 
court  approves.  May  10,  1852,  Portis  as  administrator  of 
the  Farris  estate,  executed  a  deed  to  Stubblefield  conveying 
the  certificata  Appellants  contend  that  this  administra- 
tion and  sale  of  the  certificate  is  void,  and  conveyed  no  title 
to  Stubblefield  in  the  land  by  reason  of  his  purchase  of  the 
certificate : 

'*(!)  Because  the  grant  of  the  certificate  and  the  certifi- 
cate itself,  located  upon  the  land  sued  for,  was  to  heirs  of 
Willis  A.  Forris,  and  the  administration  was  upon  the 
estate  of  Willis  A.  Farris,  and  the  certificate  sold  to  Stub- 
blefield was  the  headright  of  Willis  A.  Farris,  and  not 
Willis  A.  Forris. "  We  believe  the  names  Farris  and  For- 
ris are  idem  sonans,  (16  Amer.  &  Eng.  Enc.  Law,  pp.  122 
-124:.)  But,  however  this  may  be,  it  is  reasonably  apparent 
that  Willis  A.  Forris  and  Willis  A.  Farris  is  the  name  ap- 
plying to  the  same  person,  and  that  the  spelling  of  the 
name  differently  arose  out  of  errors  and  mistakes  com- 
mitted in  preparing  the  certified  copies  of  the  instruments 
and  records  from  the  secretary  of  state's  office  and  the  land 
oflice  that  are  in  evidence  in  the  case.  In  the  certified 
copies  of  the  records  offered  in  evidence  by  plaintiff  the 
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name  appears  Forris.     In  the  certified  copies  introduced 
by  defendant  the  name  is  spelled  Farris. 

''(2)  Because  it  does  not  appear  that  Farris  died  in 
Austin  county,  or  had  any  assets  or  property  there,  and, 
therefore,  the  court  had  no  jurisdiction  to  grant  the  admin- 
istration." The  County  Court  of  Austin  county  had  gen- 
eral jurisdiction  concerning  the  administration  of  estates. 
Nothing  to  the  contrary  appearing  upon  the  record,  it  will 
be  presumed,  when  its  judgments  are  collaterally  attacked, 
that  it  found  the  facts  to  exist  that  woldd  give  it  jurisdic- 
tion. 

' '  (3)  That  the  order  of  sale  was  obtained  and  the  sale  of 
the  certificate  made  without  notice  being  given  before- 
hand." These  objections  are  only  available  in  a  direct 
proceeding,  and  cannot  be  urged  when  the  sale  is  collater- 
ally questioned.  {Hurley  v.  Barnard^  48  Tex.  87;  Heath 
V.  Layne,  62  Tex.  691;  George  v.  Watson,  19  Tex.  368.) 

"(4)  That  the  application  shows  no  cause  for  adminis- 
tration and  no  reason  for  a  sale  of  the  certificate. ' '  The 
application  shows  that  the  estate  was  indebted,  and  asks 
for  sale  of  certificate  for  the  purpose  of  paying  debts. 
Whatever  may  be  the  object  in  the  application  in  this 
respect,  the  objections  cannot  be  heard  in  this  case.  {Hur- 
ley V.  Barnard^  48  Tex.  87.) 

"(5)  That  the  certificate  was  sold  before  the  claim  of 
Cummings'  estate  was  presented  and  allowed."  The  ap- 
plication for  order  of  sale  sets  out  this  claim,  and  asks 
that  the  certificate  be  sold  for  the  purpose  of  paying  the 
debt.  The  court  grants  the  order  of  sale  as  asked.  The 
application  for  order  of  sale  was  made  by  the  adminis- 
trator. This  is  tantamount  to  an  allowance  of  the  claim 
by  the  administrator  and  an  approval  by  the  court.  {Allen 
V.  Clark,  21  Tex.  405.) 

**  (6)  That  the  administration  and  sale  of  certificate  was 
fraudulent,  and  that  the  Cummings  claim  was  barred  on 
its  face,  and  as  a  debt  it  would  not  support  an  adminis- 
tration." These  are  proper  objections  to  be  urged  in  a 
direct    attack   upon   the    administration,   but   cannot  be 
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heard  in  this  case.      {Firebaugh  v.    Ward,  51  Tex.  414; 
Capt  V.  Sttibbs,  68  Tex.  223;  4  S.  W.  Rep.  467.) 

''  (7)  That  the  application  for  sale  was  not  accompanied 
by  an  exhibit  under  oath  of  the  condition  of  the  estate, 
showing  what  debts  had  been  allowed."  A  failure  to  at- 
tach such  exhibit  would  not  render  the  sale  void.  A  sworn 
appraisement  and  inventory  was  made  before  sale,  show- 
ing the  condition  of  the  estate.  Finch  v.  Edmonson  (9 
Tex.  504)  and  Miller  v.  Miller  (10  Tex.  333)  are  relied  upon 
by  appellants  as  authority.  The  first  case  is  questioned  in 
Hurley  v.  Barnard  (48  Tex.  87)  and  is  impliedly  overruled 
in  Heath  v.  Layne  (62  Tex.  692).  The  latter  case  is  ex- 
plained by  Allen  v.  Clark  (21  Tex.  405)  and  the  expres- 
sions in  the  opinion  that  support  the  contention  of  appel- 
lants are  disproved. 

'*(8)  That  the  certificate  was  not  in  existence  at  the 
time  the  order  of  sale  was  made,  and  was  not  inventoried 
as  assets  of  the  estate."  The  special  act  of  the  legisla- 
ture was  in  existence  at  the  time  the  order  was  made 
granting  the  right  to  sell  the  certificate,  and  the  certifi- 
cate was  issued  before  the  sale.  The  right  of  Farris* 
estate  flowed  from  the  act  of  the  legislature,  and  was  at 
the  time  of  the  order  an  existing  right. 

^'(9)  That  the  administration,  being  granted  on  Farris' 
estate  more  than  ten  years  after  his  death,  was  void." 
This  objection  is  not  tenable.  This  was  the  first  grant  of 
administration  upon  Farris'  estate.  The  then  existing  law 
did  not  fix  a  time  when  administration  should  commence 
after  the  death  of  the  intestate.  {Martin  v.  Robinson^  67 
Tex.  375 ;  3  S.  W.  Rep.  550.)  The  sale  and  order  of  sale 
are  not  subject  to  collateral  attack  for  this  reason. 

'^  (10)  That  the  certificate  was  not  assets  of  the  estate  of 
Farris,  but  the  property  of  the  heirs  of  Farris ;  therefore, 
not  subject  to  the  administration,  for  the  reason  that  it  was 
a  donation  to  the  heirs  under  the  special  act  of  the  legisla- 
ture." By  reference  to  the  special  act,  it  will  be  seen  that 
the  legislature  in  granting  this  certificate  recognized  that 
Willis  A.  Farris  had,  before  his  death,  earned  the  right  to 
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a  headright  certificate  of  a  league  and  labor,  and  in  recog- 
nition of  this  right  they  granted  to  his  heirs  or  legal  repre- 
sentatives the  certificate,  if  he  had  not  heretofore  received 
his  headright.  The  terms  of  this  act  clearly  imply  that 
the  consideration  that  moved  the  legislature  to  grant  the 
certificate  was  the  right  existing  in  Farris  by  reason  of  his 
having  complied  with  the  laws  under  which  the  certificate 
was  earned.  If  this  was  the  purpose  of  the  legislature, 
the  grant  cannot  be  regarded  as  a  gratuity  or  donation  to 
the  heirs.  {Hill  v.  Kerr,  78  Tex.  218;  14  S.  W.  Rep.  566; 
Rogers  v.  Kennardy  54  Tex.  34. ) 

"  (11)  That  the  special  act  granting  the  certificate  re- 
quired the  commissioner  of  the  general  land  office  to  issue 
to  the  heirs  or  legal  representatives  the  certificate,  and 
the  certificate  being  issued  by  him  to  the  heirs  was  the 
exercise  of  a  discretionary  act  upon  his  part,  and  so  issu- 
ing vested  the  absolute  title  in  the  heirs."  There  is  noth- 
ing in  the  special  act  that  confers  the  right  upon  the 
commissioner  to  decide  which  class  of  persons  mentioned 
in  it  shall  be  entitled  to  the  certificate.  The  act  that 
granted  the  right  directed  the  title,  and  the  commissioner 
had  no  power  to  divert  it.  His  duty  was  simply  minis- 
terial. He  had  no  authority  to  pass  upon  the  rights  of 
the  claimants  to  the  certificate  so  as  to  conclude  them. 
The  issuance  of  the  certificate  to  the  heirs  does  not  make 
it  their  individual  property,  but  the  certificate  is  subject 
to  the  payment  of  their  deceased  ancestor's  debts,  and  is 
assets  of  his  estate. 

We  find  no  error  in  the  judgment,  and  report  the  case 
for  affirmance. 

Per  Curiam. — ^Affirmed  as  per  opinion  of  commission  of 
appeals. 


Time  of  Administration.—  No  time  is  prescribed  at  common  law  within 
which  administration  must  be  sought.  Townsend  v.  Townsend  Exr.  4  Cold 
(Tenn.),  70;  White  v.  Ray,  4  Ired.  (N.  0.),  14,  and  in  the  absence  of  statutory 
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regulation  a  reasonable  time  will  be  allowed.  Todhunter  ▼.  Stewart,  30  Ohio 
St.  181. 

In  some  states  the  time  in  which  original  administration  can  be  granted  is 
limited  by  statute.  In  Connecticut  this  period  is  seven  years,  except  where  the 
distributees  are  under  disability.  Gk>odman  v.  Kuss,  14  Conn.  210;  Lawrence's 
Appeal,  49  Conn.  411.  In  Massachussets  it  is  twenty  years  (Wales  ▼.  Willard, 
2  Mass.  120),  unless  property  of  the  intestate  accrues  or  is  discovered  after  that 
time,  in  which  case  five  years  after  the  discovery  or  accrual  is  allowed.  Par- 
sons V.  Spaulding,  180  Mass.  88.  In  Tennessee  it  is  twenty  years.  Townsend 
▼.  Townsend's  Exr.  4  Cold  (Tenn.),  90;  Rice  v.  Henly,  90  Tenn.  69;  15  a  W. 
Rep.  768;  except  to  distributees  under  disability  at  the  time  of  the  death,  and, 
as  to  such  persons  it  is  thirty  years.  Id.  In  Texas,  four  years.  Cochran  v. 
Thompson,  18  Tex.  652;  Lloyd  v.  Mason,  88  Tex.  212;  Duncan  v.  Veal,  49 
Tex.  ^.  In  Pennsylvania,  twenty-one  years.  Foster  v.  Commonwealth,  85 
Pa.  St.  148.    In  Kentucky,  twenty  years.     Anderson  v.  Smith,  3  Met.  491. 

Letters  of  administration  granted  after  the  expiration  of  the  statutory  time 
have  been  held  to  be  absolutely  void.  Wales  v.  Willard,  2  Mass.  130.  But  are 
also  said  not  to  be  absolutely  void.  Foster  v.  Commonwealth,  mpra.  And  on 
collateral  attack  will  be  presumed  to  have  been  authorized  and  properly  granted. 
Bice  V.  Henly,  tupra;  Cochran's  Admr.  v.  Thompson  Admr.,  supra. 


TuDEK  VS.  Greek  and  Others. 

[180  New  York.  29.] 

Trust — Indivisible  scheme  —  Powers  —  iNDKFiNiTEif ess  — 

Cy  pres  —  Executory  devise. 

The  trust  sought  to  be  created  by  a  will,  giving  the  residuary  estate  to  ex- 
ecutors as  trustees  and  to  their  successors  in  trust  during  a  period  not 
exceeding  two  specified  lives  in  being,  to  apply  the  same  and  the  proceeds 
thereof  to  the  objects  and  purposes  specified  in  another  clause  by  which 
the  trustees  were  requested  to  procure  the  incorporation  of  a  certain  insti- 
tution, and  in  case  such  institution  was  incorporated  during  the  lifetime 
of  the  survivor  of  the  two  lives,  authorizing  the  trustees  to  convey  and 
api^y  to  its  use  said  residuary  estate,  "or  so  much  thereof  as  they  may 
deem  expedient;"  but  in  case  the  institution  should  not  be  so  incorporated, 
or  if  for  any  cause  or  reason  the  trustees  should  not  deem  it  expedient  to 
so  convey  or  apply  said  residue,  or  any  part  thereof,  authoriziDg  them  to 
apply  the  whole  or  such  portion  thereof  as  was  not  so  applied  "to  such 
charitable  educational  purposes"  as  in  their  judgment  would  render  it 
most  widely  and  substantially  beneficial  to  mankind,  cannot  be  upheld 
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constituting  primarily  a  separate  trust  or  power  in  trust  for  tlie  benefit  of 
the  institution,  with  an  alternative  ulterior  provision  to  be  effectual  only 
in  case  the  executors  deemed  it  Inexpedient  to  apply  the  residue  to  the  cor- 
poration there  being  but  a  single  indivisible  scheme,  with  a  preference  for 
the  institution  as  an  instrument  to  execute  the  donor's  purpose,  leaving  the 
choice  to  the  executors. 

It  is  invalid  as  a  trust  because  of  the  indeflniteness  and  uncertainty  of  its 
objects  and  purposes. 

It  is  invalid  as  a  power  because,  though  imperative,  the  class  in  whose 
favor  it  is  to  be  exercised  is  not  designated  with  such  certainty  as  to  con- 
fer enforceable  rights  on  any  person  or  body. 

The  doctrine  of  "cypres/'  as  applied  to  gifts  for  charitable  purposes 
where  no  beneficiary  is  named,  has  no  place  in  the  jurisprudence  of  New 
York. 

Though  a  valid  gift  in  the  nature  of  an  executory  devise  may  be  limited  to  a 
corporation  to  be  created  after  the  death  of  the  testator,  provided  it  is 
called  into  being  within  the  time  limited  for  the  vesting  of  future  estates, 
the  gift  to  the  institution  in  this  case  cannot  be  upheld  as  such  an  execu- 
tory devise,  for  the  institution  would  take,  not  by  virtue  of  the  will,  but 
under  the  exercise  of  the  discretion  of  the  trustees. 

Appeal  from  Supreme  Court,  general  term^  first  depart- 
ment. 

Action  by  George  H.  Tilden  against  Andrew  H.  Green, 
John  Bigelow  and  Gteorge  W.  Smith,  as  executors  and 
trustees  under  the  last  will  and  testament  of  Samuel  J. 
Tilden,  deceased,  and  others,  for  the  construction  of  such 
will.  The  judgment  of  the  special  term  sustaining  the 
will  was  reversed  by  the  general  term,  and  defendants  ap- 
pealed to  this  court. 

James  C.  Carter ,  Daniel  C  Rollins  and  Geo.  F.  Comstocky 
for  appellants. 

Joseph  H.   Choate,  Delos  C  McCurdy  and  Lyman  D. 

Brewster y  for  respondent. 

« 

Brown,  J.— Samuel  J.  Tilden  died  in  August,  1886,  leav- 
ing a  last  will  and  testament  dated  in  April,  1884.  He  left 
surviving  him,  as  his  only  next  of  kin  and  heirs-at  law, 
one  sister,  two  nephews,  one  of  whom  is  the  plaintiff  in 
this  action,  and  four  nieces.  The  defendants  Bigelow, 
Green  and  Smith  were  by  the  will  appointed  the  executors 
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thereof  and  trustees  of  the  trusts  therein  created,  and,  the 
lyill  having  been  duly  admitted  to  probate  in  October,  1886, 
they  immediately  qualified,  and  entered  upon  the  discharge 
of  their  duties  as  such.  This  action  was  brought  to  obtain 
a  construction  of  the  will.  By  the  complaint  the  33d,  34th 
and  35th  articles  were  assailed  as  being  invalid,  but  upon 
the  trial  no  question  was  raised  to  the  two  first  named,  and 
no  determination  in  respect  thereto  was  made. 

The  Supreme  Court  held  that  the  effect  of  the  35th  and 
39th  articles  of  the  will  was  to  create  one  general  trust  for 
charitable  purposes,  embracing  the  entire  residuary  estate, 
and  vest  in  the  trustees  a  discretion  with  respect  to  the 
position  of  such  estate  by  them.  That  the  testator  did  not 
intend  to  and  did  not  confer  upon  any  person  or  persons 
any  enforceable  right  to  any  portion  of  said  residuary  es- 
tate, and  did  not  designate  any  beneficiary  who  was  or 
would  be  entitled  to  demand  the  execution  of  the  trust  in 
his  or  its  behalf,  and  declared  the  provision  of  the  will  re- 
lating to  the  disposal  of  the  residuary  estate  for  such  rea- 
sons illegal  and  void. 

It  is  essential  to  a  proper  understanding  of  the  will  to 
read  the  two  articles  above  named  together,  and  they  are 
here  quoted,  the  last  being  placed  first. 

''Thirty -ninth.  I  hereby  devise  and  bequeath  to  my  said 
executors  and  trustees,  and  to  their  successors  in  the  trust 
hereby  created,  and  to  the  survivors  or  survivor  of  them, 
all  the  rest,  residue  and  remainder  of  all  the  property,  real 
and  personal,  of  whatever  name  or  nature,  and  whereso- 
ever situated,  of  which  I  may  be  seized  or  possessed,  or  to 
which  I  may  be  entitled  at  the  time  of  my  decease,  which 
may  remain  after  instituting  the  several  trusts  for  the  bene- 
fit of  specific  persons;  and,  after  making  provision  for  the 
specific  bequests  and  objects  as  herein  directed,  to  have  and 
to  hold  the  same  unto  my  said  executors  and  trustees,  and 
to  their  successors  in  the  trust  hereby  created,  and  the  sur- 
vivors or  survivor  of  them  in  trust,  to  possess,  hold,  man- 
age and  take  care  of  the  same  during  a  period  not  exceed- 
ing two  lives  in  being;  that  is  to  say,  the  lives  of  my  niece 
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Euby  S.  Tildeu,  and  my  grandniece  Susie  Whittlesey,  and 
until  the  decease  of  the  survivor  of  the  said  two  persons, 
and,  after  deducting  all  necessary  and  proper  expenses,  to 
apply  the  same,  and  the  proceeds  thereof,  to  the  objects 
and  purposes  mentioned  in  this,  my  will."  ^^Thirty-fifth. 
I  request  my  said  executors  and  trustees  to  obtain,  as 
speedily  as  possible,  from  the  legislature  an  act  of  incor- 
poration of  an  institution  to  be  known  as  the  '  Tilden  Trust,' 
with  capacity  to  establish  and  maintain  a  free  library  and 
reading-room  in  the  city  of  New  York,  and  to  promote  such 
scientific  and  educational  objects  as  my  said  executors  and 
trustees  may  more  particularly  designate.  Such  corpora- 
tion shall  have  not  less  than  five  trustees,  with  power  to 
fill  vacancies  in  their  number;  and  in  case  said  institution 
shall  be  incorporated  in  a  form  and  manner  satisfactory  to 
my  said  executors  and  trustees  during  the  lifetime  of  the 
survivor  of  the  two  lives  in  being  upon  which  the  trust  of 
my  general  estate  herein  created  is  limited,  to  wit,  the  lives 
of  Ruby  S.  Tilden  and  Susie  Whittlesey,  I  hereby  author- 
ize my  said  executors  and  trustees  to  organize  the  said  cor- 
poration, designate  the  first  trustees  thereof,  and  to  convey 
or  apply  to  the  use  of  the  same  the  rest,  residue  and  re- 
mainder of  all  of  my  real  and  personal  estate  not  specifi- 
cally disposed  of  by  this  instrument,  or  so  much  thereof  as 
they  may  deem  expedient,  but  subject,  nevertheless  to  the 
special  trusts  herein  directed  to  be  constituted  for  particu- 
lar persons,  and  to  the  obligations  to  make  and  keep  good 
the  said  special  trusts,  provided  that  the  said  corporation 
shall  be  authorized  by  law  to  assume  the  obligations.  But 
in  case  said  institution  shall  not  be  so  incorporated  during 
the  lifetime  of  the  survivor  of  the  said  Euby  S.  Tilden  and 
Susie  Whittlesey,  or  if  for  any  cause  or  reason  my  said 
executors  and  trustees  shall  deem  it  inexpedient  to  convey 
said  rest,  residue  and  remainder,  or  any  part  thereof,  to 
apply  the  same,  or  any  part  thereof,  to  said  institution,  I 
authorize  my  said  executors  and  trustees  to  apply  the  rest, 
residue  and  remainder  of  my  property,  real  and  personal, 
after  making  good  the  said  special  trusts  herein  directed  to 
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be  constituted,  or  such  portion  thereof  as  they  may  not 
deem  it  expedient  to  apply  to  its  use,  to  such  charitable, 
educational  and  scientific  purposes  as,  in  the  judgment  of 
my  said  executors  and  trustees,  will  render  the  said  rest, 
residue  and  remainder  of  my  property  most  widely  and 
substantially  beneficial  to  the  interests  of  mankind." 

On  March  26,  1887,  subsequent  to  the  commencement  of 
this  action,  the  legislature  passed  an  act  incorporating  the 
*'Tilden  Trust,"  and  authorizing  it  to  establish  and  main- 
tain a  free  library  and  reading-room  in  the  city  of  New 
York.  The  institution  was  organized,  and  the  executors 
and  trustees  made  to  it  a  conveyance  of  the  residuary  es- 
tate, and  the  conveyance  was  formally  accepted  by  the 
trustees  thereof. 

The  law  is  settled  in  this  state  that  a  certain  designated 
beneficiary  is  essential  to  the  creation  of  a  valid  trust. 

The  remark  of  Judge  Wright,  in  Levy  v.  Letry  (33  N.  Y, 
107),  that  *'if  there  is  a  single  postulate  of  the  common  law 
established  by  an  unbroken  line  of  decisions,  it  is  that  a 
trust,  without  a  certain  beneficiary  who  can  claim  its  en- 
forcement, is  void,"  has  been  repeated  and  reiterated  by 
recent  decisions  of  this  court  {Prichard  v.  Thompsoii,  95 
N.  Y.  76;  Holland  v.  Alcock,  108  N.  Y.  312;  16  N.  E.  Rep. 
305;  Read  v.  Williams,  125  N.  Y.  560;  26  N.  E.  Rep.  T30), 
and  the  objection  is  not  obviated  by  the  existence  of  a 
power  in  the  trustees  to  select  a  beneficiary,  unless  the  class 
of  persons  in  whose  favor  the  power  may  be  exercised  has 
been  designated  by  the  testator  with  such  certainty  that 
the  court  can  ascertain  who  were  the  objects  of  the  power. 

The  equitable  rule  that  prevailed  in  the  English  Court  of 
Chancery,  known  as  the  cy  pres  doctrine,  and  which  was 
applied  to  uphold  gifts  for  charitable  purposes  when  no 
beneficiary  was  named,  has  no  place  in  the  jurisprudence 
of  this  state.  {Holmes  v.  Mead,  52  N.  Y.  336;  Holland  v, 
Alcock,  supra.) 

If  the  Tiiden  Trust  is  but  one  of  the  beneficiaries  which 
the  trustees  may  select  as  an  object  of  the  testator's  bounty, 
then  it  is  clear  and  conceded  by  the  appellants  that  the 


TILDEN  V.  GREEN  AND  OTHERS.  39 

power  conferred  by  the  will  upon  the  executors  is  void  for 
indeflniteness  and  uncertainty  in  objects  and  purposes. 
The  range  of  selection  is  unlimited.  It  is  not  confined  to 
ciiaritable  institutions  of  this  state,  or  of  the  United  States, 
but  embraces  the  whole  world.  Nothing  could  be  more  in- 
definite or  uncertain,  and  broader  and  more  unlimited 
power  could  not  be  conferred  than  to  apply  the  estate  to 
''such  charitable,  educational  and  scientific  purposes  as  in 
the  judgment  of  my  executors  will  render  said  residue  of 
my  property  most  widely  and  substantially  beneficial  to 
mankind." 

"A  charitable  use,  where  neither  law  nor  public  policy 
forbids,  may  be  applied  to  almost  anything  that  tends  to 
promote  the  well-doing  and  well-being  of  social  man." 
(Perry,  Trusts,  §  637.) 

Unless,  therefore,  within  the  rules  which  control  courts 
in  the  construction  of  wills,  we  can  separate  the  provision 
in  reference  to  the  Tilden  Trust  from  the  general  direction 
as  to  the  disposition  of  the  testator's  residuary  estate,  con- 
tained in  the  last  clause  of  the  thirty -fifth  article,  and  find 
therein  that  a  preferential  right  to  some  or  all  of  such  estate 
is  given  to  that  institution  when  incorporated,  and  one 
which  the  court  at  the  suit  of  said  institution,  could  en- 
force within  the  two  lives  which  Umit  the  trust,  we  must, 
within  the  principle  of  the  cases  cited,  declare  such  provi- 
sion of  the  will  invalid,  and  affirm  the  judgment  of  the 
Supreme  Court.  The  appellants  claim  that  the  power  con- 
ferred upon  the  executors  to  endow  the  Tilden  Trust  may 
be  upheld  independent  of  the  invalidity  of  the  power  given 
to  apply  the  estate  to  such  charities  as  would  most  widely 
benefit  mankind. 

The  proposition  is  that  by  the  thirty-fifth  article  the  tes- 
tator made  two  distinct  alternative  provisions  for  the  dis- 
position of  his  residuary  estate.  The  primary,  for  the  in- 
corporation and  endowment  of  the  Tilden  Trust;  the  other 
ulterior,  and  to  be  effectual  only  in  case  the  executors 
deed  it  inexpedient  to  apply  the  residue  to  that  corpora- 
tion ;  and  it  is  claimed  that  this  provision  of  the  will  con 
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stitutes  a  trust  to  be  executed  for  the  benefit  of  the  TUden 
Trust,  or  confers  upon  the  trustees  a  power  in  trust,  or  that 
it  constitutes  a  gift  in  the  nature  of  an  executory  devise. 

The  latter  proposition  rests  upon  the  assumption  that 
there  is  by  the  will  a  primary  gift,  complete  and  perfect  in 
itself,  to  the  Tilden  Trust,  that  vests  the  title  in  that  cor- 
poration immediately  upon  its  creation. 

That  a  vaUd  devise  or  bequest  may  be  limited  to  a  cor- 
poration to  be  created  after  the  death  of  the  testator,  pro- 
vided it  is  called  into  being  within  the  time  allowed  for  the 
vesting  of  future  estates,  is  not  denied.  (Perry,  Trusts,  p. 
372,  §  736. 

That  question  was  decided  in  Inglis  v.  Trustees  Sailor^s 
Snug  Harbor  (3  Pet.  99),  and  in  Burrill  v.  Boardman  (43 
N.  Y.  254). 

In  those  cases  the  gift  was  treated  as  in  the  nature  of  an 
executory  devise,  dependent  upon  the  incorporation  of  the 
institution  contemplated  by  the  will,  and  which  would  vest 
upon  the  occurrence  of  that  event. 

But,  in  view  of  the  language  of  the  w^ill  before  us,  that 
proposition  cannot  be  maintained  here. 

By  an  executory  devise,  a  freehold  was  limited  to  com- 
mence in  the  future,  and  needed  no  particular  estate  to 
support  it.  It  arose  upon  the  happening  of  a  specified 
event,  and  the  fee  descended  to  the  heir-at-law  until  the 
contingency  happened.  By  our  Revised  Statutes  executory 
devises  are  abolished,  and  expectant  estates  are  substituted 
in  their  place,  and  such  estates,  when  the  contingency  hap- 
pens upon  which  they  are  limited,  vest  by  force  of  the  in- 
strument creating  them,  and  this  right  in  the  expectant 
cannot  be  defeated  by  any  person.  But  the  testator  here 
intended  not  to  create  such  an  estate.  The  Tilden  Trust 
takes  nothing  by  virtue  of  the  will.  The  residuary  estate 
is  vested  in  the  trustees,  or  intended  to  be,  and  it  is  solely 
by  their  action  that  it  is  become  vested  in  the  Tilden 
Trust. 

It  is  only  in  case  that  the  executors  deem  it  expedient  so 
to  do  that  they  are  to  convey  the  whole  or  any  part  of  the 
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residue  to  the  Tilden  Trust.  Whether  that  corporation 
should  take  anything  rested  wholly  in  the  discretion  of  the 
executors,  as  the  expediency  or  inexpediency  of  an  act  is 
always  a  matter  of  pure  discretion.  (2  Perry,  Trusts,  §§ 
606,  507.)  Every  expression  used  in  the  will  indicates  the 
bestowal  of  complete  discretionary  power  to  convey  or  not 
to  convey,  and  the  creation  and  bestowal  of  such  a  power 
in  the  executora  is  wholly  opposed  to  and  fatal  to  the  exist- 
ence of  an  executory  devise. 

In  this  respect  the  case  differs  from  those  cited. 

In  Inglis  v.  Sailor^s  Snug  Harbor^  there  was  no  trust 
created,  no  discretion  vested  in  the  executor,  no  convey- 
ance to  be  made  after  the  testator's  death.  His  intention 
to  give  his  property  to  a  corporation  to  be  created  to 
carry  out  his  charitable  purpose  was  clear.  Such  was  the 
fact,  also,  in  Burrill  v.  Boardinan, 

By  the  will  in  that  case  the  property  was  given  directly 
to  the  corporation,  which  the  testator  contemplated 
should  be  created  after  his  death.  No  trust  was  created, 
and  no  discretion  was  bestowed  upon  the  executons 
to  determine  whether  the  corporation  should  or  should 
not  have  it. 

Once  created,  the  property,  by  force  of  the  will,  vested 
in  the  corporation.  The  only  similarity  between  that  case 
and  this  is  that  the  trustees  there,  as  here,  were  directed 
to  apply  to  the  legislature  for  an  act  of  incorporation.  In 
case  the  legislature  refused  to  grant  a  liberal  charter,  then 
the  trustees  were  directed  to  pay  over  the  estate  to  the 
government  of  the  United  States. 

But  no  discretion  was  given  the  executors  to  determine 
upon  any  event  whether  or  not  the  corporation,  once 
created,  should  take  the  property. 

''Nothing,"  said  Chief  Justice  Church,  "can  be  more 
certain  than  that  the  testator  designed  that  the  title  to  the 
funds  or  property  in  the  possession  of  the  trustees  or  else- 
where, which  was  included  in  the  residuary  clause,  should 
vest  in  the  corporation  immediately  upon  its  creation." 

'*  An  application  was  to  be  made  to  the  legislature  after 
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the  testator's  death,  for  a  charter.  If  obtained,  the  bequest 
would  take  effect;  if  not,  it  would  go  to  the  ulterior  donee. 
If  the  corporation  appUed  for  and  granted  should  not  be 
liberal,  and  in  accordance  with  the  provisions  of  the  will, 
the  ulterior  donee  or  next  of  kin  could  challenge  its  right 
to  take  the  bequest.  It  would  then  become  a  judicial  ques- 
tion." So,  clearly,  no  question  in  that  case  was  left  to  the 
judgment  of  the  trustees.  They  were  not  to  determine, 
even,  whether  the  charter  was  a  liberal  one.  That  was  a 
question  for  the  court,  that  would  have  been  decided  in  any 
contest  over  the  property  between  the  corporation  and  the 
next  of  kin  or  ulterior  donee.  A  discretionary  power  in 
executors  or  trustees  was  not,  therefore,  an  element  in  the 
Burrill  Case.  Not  so  here.  Here  we  have  the  unhmited 
authority  delegated  to  the  executors  to  withhold  the  entire 
property  from  the  corporation,  if  they  chose  so  to  do. 
There  the  corporation,  once  created,  was  vested  immedi- 
ately, by  force  of  the  will,  with  the  title  to  the  property. 
Here.,  although  the  corporation  may  be  created  in  a  form 
and  manner  satisfactory  to  the  trustees,  it  takes  nothing 
unless  the  executors,  considering  every  cause  and  reason, 
deem  it  expedient  to  convey  to  it  some  or  all  of  the  resid- 
uary estate. 

In  the  Burrill  Case  the  testator  made  a  direct  gift  to  a 
designated  beneficiary,  the  Roosevelt  Hospital.  In  this  case 
Mr.  Tilden  gave  nothing  to  the  Tilden  Trust,  but  simply 
authorized  his  executors  to  endow  it  if,  in  their  judgment 
and  discretion,  they  should  deem  it  expedient.  Moreover, 
after  creating  numerous  special  trusts,  and  setting  apart 
portions  of  his  real  estate  for  such  several  special  trust 
funds,  the  testator,  by  the  thirty-ninth  article  of  the  will, 
gives  the  whole  of  the  residuary  estate  to  the  executors,  in 
trust  for  the  purposes  mentioned  in  the  thirty-fifth  article, 
bestowing  upon  them,  so  far  as  language  could  do  so,  the 
title  to  aU  the  property,  to  be  held  and  possessed  during  the 
lives  of  his  niece  Ruby  S.  Tilden,  and  his  grandniece  Susie 
Whittlesey,  and  which  he  denominated  the  .' general  trust" 
of  his  estate.     He  clearly  intended  by  this  provision  to 
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create  an  active  trust  in  his  whole  residuary  estate,  and  to 
give  to  his  executors  a  discretionary  power  to  give  such 
part  of  it  as  they  deemed  expedient  to  the  Tilden  Trust,  or 
to  withhold  all  from  it.  Having  intended  to  convey,  so  far 
as  he  was  able  to  do,  the  title  to  his  whole  estate  to  trus- 
tees, nothing  was  left  that  could  be  the  subject  of  a  gift 
to  the  Tilden  Trust. 

We  come,  therefore,  to  the  consideration  of  the  question 
whether  the  thirty-fifth  article  can  be  upheld  as  constitut- 
ing a  separate  ti-ust  or  power  in  trust  for  the  benefit  of  the 
Tilden  Trust. 

The  affirmative  of  this  question  can  be  maintained  only 
by  considering  the  direction  to  convey  to  the  Tilden  Trust 
a.s  a  power  separate  by  itself,  and  distinct  and  independent 
from  the  power  to  convey  to  such  charitable  purposes  as  in 
the  judgment  of  the  trustees  would  be  most  widely  and 
substantially  beneficial  to  mankind. 

The  latter  provision  is  eliminated  from  the  will  altogether 
by  the  appellants,  and  then  the  instrument  is  construed  as 
if  the  eUminated  provision  had  never  existed. 

The  appellants  invoke  the  aid  of  the  principle  that  where 
several  trusts  are  created  by  a  will,  which  are  independent 
of  each  other,  and  each  complete  in  itself,  some  of  which 
are  lawful  and  others  unlawful,  and  which  may  be  separa- 
ted from  each  other,  the  illegal  trusts  may  be  cut  off,  and 
the  legal  ones  permitted  to  stand. 

This  rule  is  of  frequent  application  in  the  construction  of 
wills,  but  it  can  be  applied  only  in  aid  and  assistance  of  the 
manifest  intent  of  the  testator,  and  never  where  it  would 
lead  to  a  result  contrary  to  the  purpose  of  the  will,  or  work 
injustice  among  the  beneficiaries,  or  defeat  the  testator's 
scheme  for  the  disposal  of  his  property. 

The  rule,  as  applied  in  all  reported  cases,  recognizes  this 
limitation,  that  when  some  of  the  trusts  in  a  will  are  legal, 
and  some  illegal,  if  they  are  so  connected  together  as  to 
constitute  an  entire  scheme,  so  that  the  presumed  wishes 
of  the  testator  would  be  defeated,  if  one  portion  was  re- 
tained and  other  portions  rejected,  or  if  manifest  injustice 
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would  result  from  such  construction  to  the  beneficiaries  or 
some  of  them,  then  all  the  trusts  must  be  construed  to- 
gether, and  all  must  be  illegal,  and  must  fall.  {Manice  v. 
Manice,  43  N,  Y.  303;  Van  Schuyver  v.  Mulford,  59  N.  Y. 
426;  Knox  v.  J(ynes,  47  N.  Y.  389;  Benedict  v.  Webb,  98  N. 
Y.  460;  Kennedy  v.  Hoy,  105  N.  Y.  135,  11  N.  E.  Rep.  390). 
The  cases  cited  fairly  illustrate  the  practical  application  of 
this  rule  by  the  courts. 

In  Kriox  v.  Jones,  the  testator  created  one  trust  to  receive 
and  pay  over  the  income  of  his  estate  to  his  brother  for  his 
life,  and  then  to  his  sisters,  with  cross- limitations  over  as 
between  them,  the  remainder  to  the  children  of  his  sister 
Gteorgiana,  and,  in  default  of  children,  to  Columbia  College. 
This  court  held  the  whole  trust  invalid,  and  refused  to  sus- 
tain the  provision  in  behalf  of  the  testator's  brother,  on  the 
ground  that  there  was  but  a  single  trust,  which  provided 
for  all  the  beneficiaries,  and  that  they  were  all  embraced  in 
a  common  purpose;  that  the  several  provisions  of  a  single 
trust  could  not  be  severed,  and  those  that  violated  the 
statute  against  perpetuities  dropped,  and  the  others  sus- 
tained. In  Van  Schnyver  v.  Mulford,  a  gift  to  the  testator's 
wife  of  the  rents  and  income  and  profits  of  the  estate  dur- 
ing life  was  upheld,  and  declared  to  be  valid,  although  the 
devise  over  might  be  void,  on  the  ground  that  the  gift  to 
the  wife  was  separate  and  distinct  from  the  other  provision 
of  the  will,  and  had  no  effect  beyond  her  life  or  upon  the 
ultimate  disposition  of  the  estate. 

In  Benedict  v.  Webb,  the  testator  created  separate  trusts 
in  two-thirds  of  his  estate  for  the  benefit  of  his  four  chil- 
dren. Three  of  the  trusts  were  held  to  be  valid  and  one 
invalid,  on  the  ground  that  the  trust  term  transgi'essed  the 
statute.  But  the  court  refused  to  sustain  the  valid  trusts, 
on  the  ground  that  to  do  so  would  defeat  the  intention  of 
the  testator  in  the  disposition  of  his  property,  and  work 
injustice  among  the  beneficiaries  by  permitting  three  of 
the  children  to  take  under  their  respective  trusts,  and  also 
as  heirs-at-law  in  the  one-fourth  as  to  which  the  trust  was 
declared  invalid. 


TILDEN  V.  GREEN  AND  OTHERS.  45 

The  result  of  these  and  all  other  cases  is  that,  in  applying 
the  rule  invoked  by  the  appellants,  which  permits 
unlawful  trusts  to  be  eliminated  from  the  will,  and  those 
that  are  lawful  to  be  enforced,  we  must  not  violate  the  in- 
tention of  the  testator,  or  destroy  the  scheme  that  he  has 
created  for  the  disposition  of  his  property. 

We  may  enforce  and  effectuate  his  will,  and  give  full 
effect  to  his  intent,  provided  it  does  not  violate  any  cardi- 
nal rule  of  law;  but  we  cannot  make  a  new  will,  or  build 
up  a  scheme,  for  the  purpose  of  carrying  out  what  might 
be  thought  was  or  would  be  in  accordance  with  his  wishes. 

At  the  threshold  of  every  suit  for  the  construction  of  a 
will  lies  the  rule  that  the  court  must  give  such  construction 
to  its  provisions  as  will  effectuate  the  general  intent  of  the 
testator,  as  expressed  in  the  whole  instrument.  It  may 
transpose  words  and  phrases,  and  read  its  provisions  in  an 
order  different  from  that  in  which  they  appear  in  the  in- 
strument, insert  or  leave  out  provisions,  if  necessary,  but 
only  in  aid  of  the  testator's  intent  and  purpose.  Never  to 
devise  a  new  scheme  or  to  make  a  new  will. 

The  fact  that  the  executors  of  the  will  applied  to  the 
legislature,  and  procured  the  incorporation  of  the  Tilden 
Trust  in  a  form  and  manner  satisfactory  to  themselves,  and 
have  deemed  it  expedient  to  convey  to  it  the  whole  residu- 
ary estate,  and  have  executed  a  conveyance  thereof,  is  not 
a  matter  for  consideration  in  this  connection.  This  point 
was  considered  in  Holland  v.  Alcock^  and  in  Bead  v.  Wil- 
liams^ suprtty  and  it  was  held  that  the  validity  of  the  power 
depended  upon  the  nature,  and  not  on  its  execution.  In 
the  latter  case  the  testator  bequeathed  the  residue  of  his 
estate  "to  such  charitable  institutions  and  in  such  propor- 
tion as  my  executora,  by  and  with  the  advice  of  my  friend 
Eev.  John  Hall,  D.  D.,  shall  choose  and  designate."  And 
prior  to  the  commencement  of  the  action  the  executors, 
with  the  advice  of  Dr.  Hall,  made  a  written  choice  and 
designation  of  certain  incorporated  institutions  existing 
under  the  laws  of  this  state,  among  whom  they  directed 
the  residuary  estate  to  be  divided.     The  fact  of  the  selec- 
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tion  was  not  deemed  material,  and  the  will  was  declared 
invalid. 

The  rights  of  heirs  and  next  of  kin  exist  under  the 
statutes  of  descent  and  distribution,  and  vest  immediatelv 
upon  the  death  of  the  testator. 

If  the  trust  or  power  attempted  to  be  created  by  the  will, 
or  the  disposition  therein  made,  is  valid,  their  rights  are 
subject  to  it;  but,  if  invalid,  they  immediately  become  en- 
titled to  the  proprrty.  Hence  the  existence  of  a  valid  trust 
is  essential  to  one  claiming  as  trustee  to  withhold  the  prop- 
erty from  the  heir  or  next  of  kin.  What  a  trustee  or  donee 
of  a  power  may  do  becomes,  therefore,  immaterial.  What 
he  does  must  be  done  under  a  valid  power,  or  the  act  is  un- 
lawful. If  the  power  exercised  is  unauthorized,  the  act  i& 
of  no  force  or  validity.  In  such  case,  there  is  no  trust  or 
power.  There  is  nothing  but  an  unauthorized  act,  ineffec- 
tual for  any  purpose. 

It  is  not  deemed  material  to  the  decision  of  the  question 
now  under  consideration  whether  the  provisions  of  the  will 
relating  to  the  residuary  estate  are  regarded  as  constitut- 
ing a  trust  or  a  power  in  trust,  except  so  far  as  that  fact 
may  be  indicative  of  the  testator's  intention. 

If  there  was  a  trust,  then  the  executors  took  title  to  the 
residuary  estate,  but  if  there  is  created  a  valid  power  in 
trust,  it  will  be  executed  with  substantially  the  same  effect 
as  if  the  will  created  a  trust-estate.  But  section  58  of  the 
statute  of  uses  and  trusts,  which  declares  that  when  an  ex- 
press trust  is  created  for  any  purpose  not  enumerated  in 
the  foregoing  sections,  no  estate  shall  vest  in  the  tnistees, 
hxx^  the  trust,  if  directing  the  performaace  of  an  act  which 
may  be  lawfully  performed  under  a  power,  should  be  valid 
as  a  power  in  trust,  is  not,  of  course,  susceptible  of  the  con- 
struction that  a  trust,  invalid  because  in  conflict  with  some 
cardinal  rule  of  law,  could  be  upheld  as  a  power. 

Every  trust  necessarily  includes  a  power.  There  is  al- 
ways something  to  be  done  to  the  trust  property,  and  the 
trustee  is  empowered  to  do  it,  and,  if  the  trust  is  invalid 
because  the  power  to  dispose  of  the  property  is  not  one  that 
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the  law  recognizes,  it  cannot  be  upheld  as  >a  power  in  trust* 
The  rules  applicable  to  the  execution  of  trusts  in  this  re- 
spect are  equally  applicable  to  the  execution  of  powers,  and 
as  it  is  of  no  particular  importance  in  this  case  in  whom 
the  title  to  the  residuary  estate  is  vested,  it  is  not  material 
to  the  decision  whether  the  provisions  of  the  will  are  ex- 
amined as  a  trust  or  as  a  power  in  trust.  The  purpose  of 
the  trust  is  lawful,  and  personal  property  which  consti- 
tutes the  greater  part  of  the  testator's  estate  was  a  proper 
subject  of  the  trust  that  testator  intended,  and  if  it  is  in- 
vahd,  it  is  because  the  power  conferred  on  the  trustees  for 
the  disposal  of  the  estate  is  so  uncertain  and  indefinite  that 
its  execution  cannot  be  controlled  or  enforced  by  the 
courts. 

In  Prichard  v.  Thompson^  the  legal  title  to  the  fund  was 
vested  in  the  executors  in  trust.  In  Read  v.  WilliaTns^  the 
executors  were  given  a  power  in  trust.  But  the  court  said 
there  was  in  that  respect  no  legal  distinction,  and  the  power 
in  the  latter,  as  the  trust  in  the  former  case,  was  declared 
invalid. 

But  the  nature  of  the  estate  which  the  testator  intended 
to  convey  to  his  trustees,  and  the  nature  of  the  power  in- 
tended to  be  delegated  to  them,  is  of  importance  in  ascer- 
taining his  intent,  and  determining  what  was  the  scheme 
he  had  for  the  disposal  of  his  property.  By  our  Revised 
Statutes,  (volume  1,  p.  733),  powers  as  they  existed  by  the 
common  law  were  abolished,  and  thereafter  their  creation, 
construction,  and  execution  were  to  be  governed  by  statute. 
They  are  classified  as  general  and  special,  beneficial  and  in 
trust.  A  beneficial  power  is  one  that  has  for  its  object  the 
grantee  of  the  power,  and  is  executed  solely  for  his  benefit. 
Section  79.  Trust  powers,  on  the  other  hand,  have  for 
their  object  persons  other  than  the  grantee,  and  are  exe- 
cuted solely  for  the  benefit  of  such  other  persons.  Sections 
94,  95.  Trust  powers  atre  imperative,  and  their  performance 
may  be  compelled  in  equity,  unless  their  execution  or  non- 
execution  is  made  expressly  to  depend  on  the  will  of  the 
grantee.     Section  96.     And  a  trust  power  does  not  cease  to 
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be  imperative  where  the  grantee  of  the  power  has  the  right 
of  selection  among  a  class  of  objects.  Section  97.  And 
sections  100  and  101  make  provision  for  the  execution  by  a 
court  of  equity  of  trust  powers  where  the  trustee  dies,  or 
where  the  testator  has  created  a  valid  power,  but  has  omit- 
ted to  designate  a  person  to  execute  it.  A  trust  power,  to 
be  valid,  therefore,  must  designate  some  person  or  class  of 
persons  other  than  the  grantee  of  the  power  as  its  objects, 
and  it  must  be  exercised  for  the  sole  benefit  of  such  desig- 
nated beneficiary,  and  its  execution  may  be  compelled  in 
equity.  A  non-enforceable  tinist  power  is  an  impossibility 
under  our  law,  unless,  by  the  instrument  creating  it,  it  is 
expressly  made  to  depend  for  its  execution  on  the  will  of 
the  grantee. 

In  every  case  where  the  trust  is  valid  as  a  power,  the 
lands  to  which  the  trust  relates  remain  in  or  descend  to  the 
pei-sons  otherwise  entitled,  subject  to  the  execution  of  the 
trust  as  a  power.     (1  Rev.  St  729,  §  59.) 

Before  applying  these  rules  to  the  case  before  us,  our 
duty  is  to  ascertain  the  testator's  intention  from  an  inspec- 
tion of  the  will,  and  for  this  purpose  we  must  read  the 
whole  instrument,  including  the  provisions  admitted  to  be 
void.  Those  provisions,  though  ineffectual  to  dispose  of  the 
property,  cannot  be  obliterated  when  examining  it  for  the 
purpose  of  ascertaining  the  testator's  intention. .( Van  Kleeck 
V.  Dutch  Churchy  20  Wend.  457;  Kiah  v.  Orenler,  56  N.Y. 
220.) 

The  prominent  fact  in  the  testator's  will  is  that  he  in- 
tended to  give  his  property  to  charity.  He  intended  that 
none  of  his  heirs  or  next  of  kin  should  take  any  of  it  ex- 
cept such  as  he  gave  to  them  through  the  several  special 
trusts  that  he  created  for  their  benefit,  He  emphasized 
this  purpose  in  the  last  article  of  his  will,  by  providing  that 
any  of  them  who  should  institute  or  share  in  any  proceed- 
ing to  oppose  the  probate  of  the  will, or  to  impeach,  impair, 
or  to  set  aside  or  invalidate  any  of  its  provisions,  should  be 
excluded  from  any  participation  in  the  estate,  and  the  por- 
tion to  which  he  or  she  might  otherwise  be  entitled  to  under 
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its  provisions  should  be  devoted  to  such  charitable  purposes 
as  his  executors  should  designate.  To  the  accomplishment 
of  this  purpose  he  intended  to  create  a  trust,  and  doubtless 
believed  that  he  created  a  valid  one.  He  created  numerous 
trusts  for  the  benefit  of  his  relatives,  and  for  the  creation 
of  other  libraries  and  reading-rooms.  These  he  denomin- 
ated *' special  trusta"  In  the  thirty-ninth  article  he  devised 
and  bequeathed  to  his  executors,  and  '^  to  their  successors 
in  the  trust  hereby  created,  and  to  the  survivor  and  survi- 
vors of  them,"  all  the  rest  and  residue  of  his  property,  *'to 
have  and  to  hold  the  same  unto  my  said  executors  and 
trustees,  and  to  their  successors  in  the  trust  hereby  created 
*  *  *  to  possess,  hold,  and  manage  the  same  "  during 
the  lives  of  his  niece  Ruby  S.  Tilden  and  his  grandniece 
Susie  Whittlesey  and  "to  apply  the  same,  and  proceeds 
thereof,  to  the  objects  and  purposes  mentioned  in  this  my 
will."  He  gave  to  his  executors  the  power  to  collect  the  in- 
come of  the  whole  estate,  that  which  was  set  apart  in  the 
special  trust  and  that  constituting  the  trust  of  the  residu- 
ary estate.  The  trust  of  the  residuary  estate  he  denomin- 
ated the  **  general  trust,"  and  in  the  twenty-sixth  article 
he  gives  direction  as  to  the  disposition  of  the  suplus  in 
come,  "during  the  continuance  of  the  trust  of  my  general 
estata" 

It  is  clear,  therefore,  that  the  testator  intended  to  create 
a  trust  of  his  residuary  estate,  and  in  plain,  unequivocal 
language  he  indicated  his  purpose  to  be  that  the  trustees 
should  be  vested  with  the  title  to  the  property  until  they 
should  divest  themselves  of  it  in  carrying  out  the  purposes 
mentioned  in  the  will,  and  which  are  to  be  found  in  the 
thirty-fifth  article.  Turning  to  this  article,  the  important 
feature  is  that  the  power  there  given  to  the  trustees,  and 
the  only  power  that  could  absolutely  effectuate  the  testa- 
tor's intent  to  devote  his  property  to  charity,  was  an  im- 
perative one. 

There  is  no  discretion  to  be  exercised  upon  the  question 
whether  the  property  shall  go  to  charitable  purposes.  There 
is  no  act  involving  that  disposition  of  the  property,  the 
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execution  of  which  is  made  to  depend  on  the  will  of  the 
trustees. 

Discretion  there  is  as  to  the  objects  of  the  charity,  but 
none  as  to  the  general  disposition  of  the  estata  If  the 
Tilden  Trust  is  incorporated  in  a  form  and  manner  satis- 
factory  to  the  trustees,  they  are  authorized  to  convey  to 
that  institution  the  whole  residue  or  so  much  thereof  as 
they  shall  deem  expedient;  and  if,  for  any  cause  or  reason^ 
they  deem  it  inexpedient  to  endow  that  institution  with 
the  whole  or  any  part  of  the  residue,  then  to  apply  the 
same,  or  such  part  as  they  do  not  apply  to  the  use  of  the 
Tilden  Trust,  to  such  charitable  purposes  as  they  shall  deem 
most  widely  beneficial  to  mankind. 

The  object  and  purpose  in  this  scheme  of  the  testator  is^ 
therefore,  a  devotion  of  his  estate  to  charity. 

But  it  is  said  that  the  Tilden  Trust  represents  an  inten- 
tion different  from  and  alternative  to  the  gift  to  the  chari- 
table, educational,  and  scientific  purposes  mentioned  in  the 
last  clause  of  the  article.  That  the  authority  to  endow  it 
that  is  vested  in  the  trustees  is  a  primary  power,  and  the 
power  to  devote  the  estate  to  the  other  undefined  purposes 
is  ulterior. 

That  while  the  latter  is  imperative  in  its  character,  the 
former  is  discretionary  wholly,  and  depends  for  its  execu- 
tion upon  the  will  of  the  trustees ;  and  that  each  power 
stands  alone,  separate  and  distinct  from  the  other,  and  the 
power  to  endow  the  Tilden  Trust  is  likened  to  a  power  of 
appointment. 

Powers  of  appointment  are  so  common  in  testamentary 
dispositions  of  property  that  no  citation  of  authority  is 
necessary  to  show  their  validity. 

Their  execution  may  depend  solely  upon  the  will  of  the 
donee  of  the  power,  and  they  are  recognized  as  valid  by  the 
ninety-sixth  section  of  the  statute  already  quoted.  *'  I  give 
to  A.  such  portion  of  my  residuary  estate  as  B.  shall,  with- 
in the  life-time  of  the  survivor  of  C.  and  D.,  designate  and 
appoint,"  which  is  the  case  suggested  on  the  brief,  is  un- 
doubtedly a  good  testamentary  bequest,  and  is  a  good  illus- 
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tration  of  a  naked  power  of  appointment,  the  execution  of 
which  depends  on  the  will  of  B.,  and  is  not  enforceable  at 
the  suit  of  A. 

In  such  a  case  the  title  to  the  property  descends  to  the 
heirs  or  next  of  kin,  or  passes  under  the  will  to  the  ulterior 
donee,  subject  to  the  execution  of  the  power. 

But  there  is  no  similarity  between  the  suggested  bequest 
and  the  will  before  us.  Follow  that  bequest  by  a  gift  over 
to  charitable  uses,  or  let  it  stand  alone  in  the  will,  and  you 
have  in  one  case  alternative  gifts,  and  in  the  other  alterna- 
tive purposes. 

There  is  a  preference  expressed  or  implied  by  the  testator 
as  to  the  purpose  to  which  his  estate  shall  go,  and  the  ob- 
jects that  shall  be  benefited. 

In  the  one  case,  the  choice  lies  between  the  individual 
legatee  and  the  heirs,  in  the  other,  between  the  legatee  and 
a  disposition  to  charity. 

But  in  the  will  before  us  there  is  no  alternative  purpose. 
There  is  a  single  scheme,  a  gift  to  charitable  uses,  and  the 
suggestion  of  the  Tilden  Trust  indicates  no  intent  in  the 
testator's  mind  contrary  to  the  intention  to  devote  the 
estate  to  charity,  and  in  this  respect  the  will  before  us  is 
distinguished  from  the  case  suggested  by  the  learned  coun- 
sel for  the  appellants,  of  a  power  to  convey  the  estate  to  a 
designated  individual  at  a  stated  age,  and  in  the  event  of 
the  donee  of  the  power  deeming  it  inexpedient  so  to  do, 
then  a  gift  over  to  undefined,  charitable  uses. 

There  the  primary  purpose  of  the  testator  is  a  gift  to  the 
designated  legatee,  and  not  to  charity;  and  the  intent  to 
give  the  estate  to  charitable  uses  is  secondary,  and  limited 
upon  the  determination  of  the  trustee  not  to  make  the 
primary  gift.  Such  a  will  plainly  indicates  alternative  pur- 
poses, and  contains  alternative  powers.  The  two  gifts  are 
in  no  respect  connected,  and,  if  the  gift  over  is  void,  the  first 
may  stand,  and,  if  executed,  represents  the  will  of  the 
testator. 

But  in  the  thirty-fifth  article  of  the  will  under  considera- 
tion there  is  no  antithesis,  so  far  as  the  purpose  to  which 
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the  property  is  to  be  devoted  is  concerned.  It  expresses  a 
single  intent  only,  viz.,  to  devote  the  estate  to  charitable 
uses,  and  while,  of  course,  in  such  a  scheme,  the  testator 
might  prefer  and  designate  one  corporation  over  another  as 
the  object  of  his  bounty,  I  shall  attempt  to  show  that  in 
this  case  he  has  not  done  that,  and  has  not  conferred  any 
preferential  right  to  the  estate,  or  any  part  of  it,  upon  the 
Tilden  Trust. 

What  is  the  Tilden  Trust,  and  how  does  it  stand  in  the 
testator's  scheme  ? 

It  may  fairly  be  assumed  that  the  testator,  having  de- 
termined to  devote  his  estate  to  charity,  understood  that 
his  object  could  be  accomplished  only  through  the  instru- 
mentality of  a  corporate  body. 

He  requested  his  trustees  to  cause  the  Tilden  Trust  to  be 
incorporated.  It  was  to  have  the  power  to  establish  and 
maintain  a  free-Ubrary  and  reading-room  in  the  city  of 
New  Yorkj  and  **to  promote  such  scientific  and  educational 
objects "  as  the  executors  and  trustees  should  designate. 
The  latter  power  is  precisely  what  the  trustees  are  author- 
ized to  do  by  the  so-called  ulterior  provisions,  viz.,  to  apply 
the  estate  to  such  **  educational  and  scientific  purposes  "  as 
they  should  judge  would  be  most  benefical  to  mankind. 

Here,  therefore,  we  have  an  authority  to  the  same  thing 
in  each  provision  of  the  will,  and  as  the  latter  could  only 
be  worked  out  through  the  medium  of  a  corporation,  the 
so-called  two  powers  are  the  same.  So  as  to  the  free  library 
and  reading-room.  That  is  plainly  within  the  scientific 
and  educational  purposes  of  the  second  provision  of  the  will 
and  could  be  maintained  only  through  a  corporate  body. 
The  suggested  capacities  of  the  Tilden  Trust  are,  therefore, 
precisely  the  same  as  the  so-called  ulterior  purposes,  and 
each  are  expressive  of  the  testator's  scheme,  so  far  as  he 
had  formulated  it  in  his  own  mind.  The  Tilden  Trust, 
therefore,  plainly  does  not  represent  any  alternative  or 
primary  purpose  in  the  disposition  of  the  estate,  but  is  sim- 
ply the  suggested  instrument  to  execute  the  testator's 
scheme  for  the  disposition  of  the  property.     Now,  what  did 
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the  testator  intend  the  trustees  should  consider  when  they 
came  to  the  determination  of  the  expediency  or  inexpedi- 
ency of  endowing  that  institution  ?  The  argument  is  that 
they  could  not  consider  the  ulterior  purposes  at  all  until 
they  had  disposed  of  the  question  whether  it  was  expedient 
to  convey  to  the  Tilden  Trust  all  or  a  part  of  the  residuary 
estate. 

But  that  is  saying  that  they  should  determine  that  ques- 
tion without  reference  to  the  substance  of  the  gift,  and 
the  object  and  purposes  which  the  testator  had  in  view; 
for,  as  I  have  already  shown,  the  capacities  and  powers  of 
the  Tilden  Trust,  in  other  words,  its  purposes  and  objects, 
or,  rather,  the  purposes  and  objects  which  the  testator  in- 
tended to  effectuate  through  its  instrumentality,  are  pre- 
cisely the  same  as  the  so-called  ulterior  purposes,  and,  as 
the  latter  must  be  carried  out  through  the  instrumentaUty 
of  a  corporation,  the  only  distinction  between  the  two  is  in 
the  name  of  the  corporation  that  is  to  administer  the  fund. 
The  question  of  expediency,  therefore,  resolves  itself  into  a 
question  whether  the  trustees  should  select  the  Tilden  Trust 
or  some  other  corporation  through  which  to  carry  out  the 
purposes  of  the  will.  Now,  how  could  the  trustees,  charged 
with  the  imperative  duty  of  devoting  the  estate  to  chari- 
table and  educational  purposes,  consider  the  question 
whether  they  should  endow  the  Tilden  Trust  without  tak- 
ing a  complete  view  of  the  whole  field  of  charity  ?  They 
were  bound  to  do  so  if  they  fairly  attempted  to  carry  out 
the  testator's  plan. 

Take  the  question  of  the  free  library  and  reading-room. 
There  is  no  duty  or  obligation  imposed  upon  them  in  that 
respect.  They  are  not  bound  to  create  or  endow  one.  They 
are  free  to  select  any  other  educational  object.  So  with 
locality.  Can  it  be  seriously  claimed  that  there  is  any  duty 
resting  on  them  to  establish  a  library  in  the  city  of  New 
York?  Is  not  the  capital  of  the  state  or  of  the  United 
States  open  to  their  choice  of  location,  if  they  think  a 
library  located  there  would  be  more  widely  beneficial  to 
mankind  ?    Clearly,  it  appears  to  me  that  it  was  within  the 
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scope  of  the  discretion  committed  to  the  trustees  to  deter- 
mine whether  a  free  library  or  reading-room  should  be  es- 
tablished at  all,  and  whether  that  or  any  other  charitable 
or  educational  institution  that  they  might  select  should  be 
located  in  the  city  of  New  York,  and  that  their  determina- 
tion of  such  question  would  be  among  the  causes  or  reasons 
which  might  lead  them  to  decide  that  it  was  inexpedient 
to  endow  the  Tilden  Trust,  and  that  the  testator  intended 
that  when  the  trustees  should  consider  the  Tilden  Trust 
they  should  consider  their  power  with  reference  to  the  dis- 
posal of  the  estate,  and  the  fact  that  if  they  did  not  endow 
that  institution,  they  could  still  execute  his  wishes  by  ap- 
plying it  to  such  charitable,  educational,  and  scientific  pur- 
poses as  they  should  select. 

In  other  words,  that  if  they  did  not  give  it  to  the  insti- 
tution that  he  suggested,  and  which  would  bear  his  name, 
they  could  give  it  to  others,  and  still  execute  his  will,  and 
carry  out  his  general  purpose,  for  the  disposal  of  his  estate, 
and  this  power  meant  comparison  of  all  charitable  and  edu- 
cational objects,  and  selection  from  among  them. 

In  substance,  he  said  to  his  executors:  I  have  determined 
to  devote  my  estate  to  charitable,  educational,  and  scientific 
purposes;  I  have  formed  no  detailed  plan  how  that  purpose 
can  be  executed,  but  under  the  law  of  New  York  it  must 
be  done  through  and  by  means  of  a  corporation.  I  request 
you  to  cause  to  be  incorporated  an  institution  to  be  called 
the  Tilden  Tinist,  with  capacity  to  maintain  a  free  library 
and  reading-room  in  the  city  of  New  York,  and  such  other 
educational  and  scientific  objects  as  you  shall  designate, 
and,  if  you  deem  it  expedient,  that  is,  if  you  think  it  advisa- 
ble, and  the  fit  and  proper  thing  to  do, — convey  to  that  in- 
stitution all  or  such  part  of  my  residuary  estate  as  you 
choose:  and  if  you  do  not  think  that  course  advisable,  then 
apply  it  to  such  charitable,  educational,  and  scientific  pur- 
poses as,  in  your  judgment  will  most  substantially  benefit 
mankind.  Thus  was  left  to  the  trustees  the  power  to  dis- 
pose of  the  estate  within  the  limits  defined,  and  to  select 
the  objects  that  should  be  benefited,  and  it  is  impossible  to 
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read  the  thirty-fifth  article,  and  find  therein  any  preference 
in  the  way  of  a  separate  gift  or  power  to  the  Tilden  Trust, 
or  to  separate  that  institution  from  the  testator's  plan  to 
devote  his  estate  to  charity.  The  trustees  are  free  to  select 
the  Tilden  Trust,  and  cause  it  to  be  incorporated,  or  to 
choose  any  existing  corporation  as  the  instrument  to  carry 
out  the  testator's  scheme.  Again,  no  event  is  named  upon 
the  happening  of  which  any  estate  is  limited  to  the  Tilden 
Trust.  The  only  condition  suggested  is  the  determination 
by  the  trustees  of  the  question  whether  they  deem  it  expe- 
dient to  endow  that  institution.  But  if  the  views  already 
expressed  are  correct,  if  the  Tilden  Trust  is  but  one  of 
many  instruments  through  which  the  testator's  charitable 
purposes  may  be  executed,  or  is  but  a  suggested  bene- 
ficiary under  the  power,  then  the  determination  of  the 
question  of  expediency  involves  the  doing  of  the  very  thing 
which  the  law  condemns,  viz. :  a  selection  from  an  unde- 
fined and  unlimited  class  of  objects,  and  the  power  would 
be  void. 

It  thus  becomes  apparent  how  important  is  the  so-called 
ulterior  provision  in  the  plan  which  the  testator  had  for 
the  disposal  of  his  estate,  and  effect  cannot  be  given  to  that 
plan  if  that  provision  is  stricken  from  the  >vill,  as  it  ex- 
pressly defines  the  scope  of  the  discretion  committed  to  the 
trustees. 

Strike  out  that  provision,  and,  instead  of  a  discretion  in 
the  trustees  limited  to  the  selection  of  the  objects  that 
should  be  benefited  by  the  will,  their  power  would  be  con- 
fined to  the  endowment  of  the  Tilden  Trust;  and  if  they 
choose  not  to  act,  or  failed  to  act,  the  estate  would  go  to 
the  heirs-at-law.  Indeed,  the  legal  effect  of  the  will  would 
be  in  that  case  to  vest  the  title  of  the  estate  in  the  heirs, 
subject  to  the  execution  of  the  power  to  endow  the  Tilden 
Trust. 

But  if  the  provision  of  the  will  makes  one  thing  particu- 
larly clear,  it  is  that  the  testator  intended  his  estate  to  be 
devoted  to  charitable  purposes,  and  should  in  no  event  go 
to  his  heir,  and  he  did  not  intend  that  his  trustees  should 
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have  the  power  to  choose  between  his  heirs  and  the  Tilden 
Trust. 

We  cannot,  therefore,  obliterate  the  so-called  ulterior 
provision,  and  give  effect  to  the  scheme  of  the  will. 

The  discretion  plainly  conferred  on  the  trustees  in  the 
delegation  of  the  power  to  determine  the  expediency  or  in- 
expediency of  endowing  the  Tilden  Trust  would  be  thereby 
destroyed,  and  the  trustees  would  be  compelled  to  convey 
the  estate  to  that  institution,  or,  by  permitting  the  heirs  to 
retain  it,  thwart  the  expressed  wish  of  the  testator. 

Again,  the  appellants  argue  that  the  power  to  endow  the 
Tilden  Trust  is  one  depending  for  its  execution  on  the  will 
of  the  trustees,  and  is  not  imperative,  and  hence  not  sub- 
ject to  the  test  whether  it  can  be  enforced  in  a  Court  of 
Equity.  This  argument  is  perhaps  fairly  answered  when 
the  conclusion  is  reached  that  the  ulterior  purpose  cannot 
be  stricken  from  the  will,  and  that  the  thirty-fifth  article 
represents  but  one  scheme  and  one  purpose  for  the  disposal 
of  the  estate. 

But  it  will  be  apparent,  in  the  view  here  taken  that  the 
testator  did  not  intend  that  any  power  conferred  upon  his 
trustees  should  depend  for  its  execution  upon  their  will. 
Of  course,  in  every  power  where  the  tixistees  have  the  right 
to  select  any  and  exclude  others,  there  is  necessarily  in- 
volved discretion,  and  the  final  choice  does  in  one  sense,  rest 
upon  the  will  of  the  trustee  but  not  as  that  term  is  used  in 
the  statute.  The  power  conferred  is  the  authority  to  con- 
vey the  estate.  That  is  imperative.  The  discretion  com- 
mitted to  the  trustees  was  to  select  the  particular  object. 
The  choice  depends  on  the  trustees'  will,  but  the  act  of 
choosing  is  imperative,  else  the  power  could  not  be  executed. 
It  is  the  result  alone,  therefore,  that  depends  on  the  will  of 
the  trustees,  and  not  the  performance  of  the  act  of  selection. 
A  power  is  defined  to  be  '*an  authority  to  do  some  act  *  *  * 
which  the  one  granting  or  reserving  such  power  might 
himself  lawfully  perform."  (1  Rev.  St.  732,  §  74.)  Section 
58  provides  that  if  the  unauthorized  trust  there  mentioned 
directs  the  ** performance  of  any  act"  which  may  be  law- 
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fully  performed  under  a  power,  it  shall  be  valid  as  a  power 
in  trust. 

Now,  the  acts  authorized  by  the  testator  were  those  of 
selection  and  conveyance.  The  result  of  selection  depended 
on  the  will  of  the  trustees, — whether  they  should  choose 
one  corporation  or  another, — but  the  performance  of  the 
act  of  selection  was  just  as  obhgatory  as  the  duty  to  con- 
vey. The  testator  intended  both  should  be  performed,  and 
the  trustees  could  no  more  refuse  or  neglect  one  than  the 
other.  It  follows  from  the  views  here  expressed  that  the 
authority  to  endow  the  Tilden  Trust,  if  that  should  be 
deemed  expedient  by  the  trustees,  was  not  a  separate  power, 
distinct  from  the  purpose  to  devote  the  estate  to  charitable 
uses,  but  was  incidental  to  the  testator's  scheme,  and  in- 
volved therein. 

While  we  may  admit  that  the  testator  expressed  a  pref- 
erence for  a  corporation  that  should  bear  his  name,  he 
conferred  no  right  upon  that  institution.  The  purpose  to 
which  the  estate  should  be  applied  he  determined  and  des- 
ignated, but  the  persons  who  should  be  benefited  by  the 
will  and  the  particular  institution  that  should  administer 
the  fund  was  left  to  the  selection  of  the  trustees.  The  ex- 
pression of  a  preference  conferred  no  right,  so  long  as  the 
final  choice  was  left  to  the  trustees. 

It  was  simply  a  suggestion  which  they  might  or  might 
not  adopt,  and  imposed  no  duty  upon  them,  and  in  no  way 
Umited  or  fettered  their  action.  {Latvrence  v.  Cooke^  lOi 
N.  Y.  633;  11  N.  E.  Rep.  144;  2  Pom.  Eq.  Jur.  1016,  note.) 

We  are  of  the  opinion,  therefore,  that  the  thirty-fifth 
article  of  the  will  does  not  confer  separate  powers  upon  the 
trustees,  and  that  the  so-called  ulterior  provision  cannot  be 
eliminated  from  the  will  without  destroying  the  scheme 
that  the  testator  designated  for  the  disposal  of  his  estate. 
That  the  whole  article  represents  one  entire  and  inseparable 
charitable  scheme,  and  cannot  be  subdivided,  and  the  power 
conferred  on  the  trustees  is  one  of  selection. 

This  power  was,  under  the  statute,  special  and  in  trust. 
Under  the  section  heretofore  quoted,  such  a  power  is  im- 
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perative,  and  imposes  a  duty  on  the  grantee,  the  perform- 
ance of  which  may  be  compelled  in  equity  for  the  benefit 
of  the  parties  interested,  unless,  its  execution  or  non-execu- 
tion is  made  expressly  to  depend  on  the  will  of  the  grantee; 
and  it  does  not  cease  to  be  imperative  where  the  grantee 
has  the  right  to  select  any  and  exclude  others  of  the  per- 
sons designated  as  the  objects  of  the  power. 

The  power  conferred  by  the  will,  not  being  made  to  de- 
pend for  its  execution  on  the  will  of  the  trustees,  was 
therefore  imperative,  but  it  is  not  valid  unless  it  can  be  en- 
forced by  the  courts  at  the  suit  of  some  beneficiary. 

As  the  selection  of  the  objects  of  the  trust  was  delegated 
absolutely  to  the  trustees,  there  is  no  person  or  corporation 
who  could  demand  any  part  of  the  estate,  or  maintain  an 
action  to  compel  the  trustees  to  execute  the  power  in  their 
favor.  This  is  the  fatal  defect  in  the  will.  The  will  of  the 
trustees  is  made  controlling,  and  not  the  will  of  the  testator. 

Such  an  authority  is  in  contravention  of  the  statute  of 
wills.  That  statute  authorizes  a  person  to  ** devise"  his 
real  estate,  and  "  to  give  and  bequeath"  his  personal  prop- 
erty, but  it  does  not  permit  him  to  delegate  to  another  the 
power  to  make  such  disposition  for  him.  As  was  said  by 
the  learned  presiding  justice  of  the  general  term,  ''the 
radical  vice  of  the  entire  provision  seems  to  have  arisen 
from  the  testator's  unwillingness  to  confer  any  enforceable 
rights  upon  any  qualified  person  or  body."  (7  N.  Y.  Supp. 
393.) 

Under  the  statute  of  powers  there  may  be  a  power  of 
selection  and  exclusion  with  regard  to  designated  objects, 
and  the  duty  there  imposed  is  made  imperative  and  en- 
forceable by  the  court. 

But  the  statute  presupposes  that  a  power  of  selection 
must  be  so  defined  in  respect  to  the  objects  that  there  are 
persons  who  can  come  into  court,  and  say  that  they  are 
embraced  within  the  class,  and  demand  the  enforcement  of 
the  power.  {Read  v  Williams,  supra,  page  569,  125  N.  Y., 
and  page  731,  26  N.  E.  Rep.)  The  views  which  Judge  Van- 
Brunt  expressed  in  that  case  on  that  point  at  general  term 
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received  direct  approval  in  this  court.  He  said:  *'  It  is  con- 
ceded that  the  power  contained  in  the  clause  in  question 
comes  under  the  head  of  a  special  power  in  trust,  as  defined 
in  the  Revised  Statutes,  but  it  is  said  such  a  power  is  to  be 
distinguished  from  a  trust;  that  the  words  *  in  trust'  are 
used  for  purposes  of  classification  only.  We  think,  how- 
ever, that,  *  *  *  to  render  a  power  in  trust  valid,  the 
same  certanity  as  to  beneficiary  must  exist  as  in  the 
case  of  a  trust."  (27  N.  Y.  State  Rep.  507;  8  N.  Y. 
Supp.  24.) 

These  views  find  full  confirmation  in  the  provisions  of 
the  statute  to  the  effect  that,  if  the  trustee  dies,  leaving  the 
power  unexecuted,  a  court  of  equity  will  decree  its  execu- 
tion for  the  benefit  equally  of  all  persons  designated;  and, 
if  the  testator  fails  to  designate  the  person  by  whom  the 
power  is  to  be  executed,  its  execution  devolves  upon  the 
court  (§§  100,  101),  thus  providing  a  scheme  which  pre- 
vents the  failure  of  a  testator's  purpose,  when  its  subject 
is  certain  and  its  objects  designated. 

But  in  this  case  execution  of  the  power  could  not  be  de- 
creed by  the  court  in  either  of  the  cases  specified  in  the 
statute. 

By  an  enforceable  trust  is  meant  one  in  which  some  per- 
son or  class  of  persons  have  a  right  to  all  or  a  part  of  a 
designated  fund,  and  can  demand  its  conveyance  to  them, 
and,  in  case  such  demand  is  refused,  may  sue  the  trustee 
in  a  court  of  equity,  and  compel  compliance  with  the  de- 
mand. 

In  this  case  the  testator  devolved  upon  his  executors  the 
duty  of  selecting  the  beneficiary,  and  there  is  no  person 
who  has  the  right  to  enforce  that  duty,  or  demand  any 
part  of  the  estate  in  case  the  executors  refuse  or  neglect  to 
act. 

The  power  attempted  to  be  vested  in  the  trustees  cannot 
be  controlled  or  enforced,  and,  whether  the  provisions  of 
the  will  relating  to  the  residuary  estate  be  regarded  as 
creating  a  trust  or  power  in  trust,  they  are,  in  either  case, 
void.    The  judgment  should  be  affirmed. 
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Bradley,  J.  (dissenting.)— This  action  for  the  construc- 
tion of  the  will  of  Samuel  J.  Tilden,  deceased,  was  founded 
on  the  charge  that  it  was  ineffectual  to  dispose  of  the  re- 
siduary estate  or  to  provide  for  any  lawful  disposition  of  it, 
because  the  provisions  of  the  thirty-fifth  article,  by  which 
that  was  sought  to  be  accomplished,  were  invalid  in  that 
they  were,  as  to  both  the  object  and  subject  of  the  trust  he 
had  in  view,  indefinite  and  uncertain.  If  this  proposition 
is  supported,  the  conclusion  that  such  was  the  effect  neces- 
sarily follows. 

It  is  evident  that  the  testator,  when  he  made  his  will, 
intended  not  to  die  intestate  as  to  any  of  his  property.  And 
that  his  purpose  to  make  testamentary  disposition  of  all 
of  it  not  only  appears  by  the  dispositional  provisions  of  his 
will,  but  also  by  those  of  the  forty-third  article,  by  which 
he  declared  :  **  Since  I  have  made  a  disposition  of  my 
property  according  to  my  best  judgment ;  and  since,  as 
most  of  the  devisees  under  it  ai'e  females,  it  is  impossible 
to  foresee  under  what  influences  some  one  or  more  of  them 
might  possibly  come,  and  since  it  is  desirable  to  avert  un- 
seemly or  speculative  litigation, — I  hereby  declare  it  to  be 
my  will  that  in  case  any  person  who,  if  I  had  died  intes- 
tate, would  be  entitled  to  any  share  of  my  property  or 
estate,  shall,  under  any  pretense  whatever,  institute,  take, 
or  share  in  any  proceeding  to  oppose  the  probate  of  this, 
my  last  will  and  testament,  or  to  impeach  or  impair,  or  to 
set  aside  or  invalidate,  any  of  its  provisions,  any  devise  or 
legacy  to  or  for  the  benefit  of  such  person  or  persons  under 
this  will  is  hereby  revoked,  and  such  person  shall  be  ex- 
cluded from  any  participation  in,  and  shall  not  have  any 
share  or  portion  of,  my  property  or  estate,  real  or  personal; 
and  the  portion  to  which  such  person  might  be  entitled 
under  the  provisions  of  this  instrument,  shall  be  devoted  to 
such  charitable  purposes  as  my  said  executors  and  trustees 
shall  designate." 

In  proceeding  to  the  consideration  of  the  questions  pre- 
sented, it  may  be  observed,  as  a  cardinal  rule  of  construc- 
tion, that  the  intent  of  a  testator  should  be  sought  for  in 


TILDEN  V.  GREEN  AND  OTHERS.  61 

the  provisions  of  his  will,  and,  when  so  ascertained,  effec- 
tuated, if  the  language  used  permits,  although  the  trans- 
position, rejection,  or  supply  of  words  may  be  required  to 
clearly  express  such  intention;  and,  when  susceptible  of  it, 
the  construction  will  be  given  which  renders  it  operative 
rather  than  invalid.  {Hoppockv.  Tiicker,  50  N.T.  203;  Phil- 
lips  V.  Davies,  92  N.  Y.  199;  Du  Bois  v.  Ray,  35  N.T.  162.) 
He  had  in  view  the  creation  and  endowment  of  a  Tilden 
Trust,  with  the  capacity  mentioned.  He,  therefore,  re- 
quested the  executors  and  trustees  to  obtain,  as  speedily  as 
possible,  from  the  legislature,  an  act  of  incorporation  of  an 
institution  to  be  known  as  the  Tilden  Trust;  and  in  case 
that  should  be  accomplished  within  the  time  limited  by 
the  two  lives  mentioned,  he  authorized  them  to  organize 
the  institution,  and  convey  to  or  supply  to  its  use  the  rest, 
residue  and  remainder  of  his  estate,  or  so  much  of  it  as 
they  should  deem  expedient.  Thus  far  he  has,  in  practical 
effect,  directed  the  application  to  be  made  for  legislative 
action,  and  has  made  no  provision  for  the  disposition  of 
the  fund,  other  than  to  the  use  of  the  corporation  in  the 
event  of  its  creation  ;  and  because  that  was  a  contin- 
gency not  within  the  control  of  the  executors  and  trustees, 
and  for  other  reasons  which  might  exist  at  the  time  of 
his  death  to  render  the  endowment  of  the  Tilden  Trust, 
if  created,  inexpedient,  the  testator,  with  a  view  to  entire 
testacy,  added:  '*But  in  case  such  institution  shall  not 
be  so  incorporated,  *  *  *  or  if  for  any  cause  or  reason 
my  said  executors  and  trustees  shall  deem  it  inexpedient 
to  convey  said  rest,  residue  and  remainder,  or  any  part 
thereof,  or  to  apply  the  same,  or  any  part  thereof,  to  the 
said  institution,  I  authorize"  them  to  apply  it,  *^or  such 
portion  thereof  as  they  may  not  deem  it  expedient  to  apply 
to  its  use,  to  such  charitable,  educational  and  scientific 
purposes  as  in  the  judgment  of  my  said  executors  and 
trustees  will  render  the  said  rest,  residue  and  remainder  of 
my  property  most  widely  and  substantially  beneficial  to 
the  interests  of  mankind."  This  provision,  treated  inde- 
pendently of  any  other,  requires  no  consideration.     The  cy 
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pres  doctrine,  available  to  give  effect  to  trusts  for  charita- 
ble uses  without  any  defined  beneficiary  in  England,  has 
no  place  in  the  law  of  this  state.  The  attempt  thus  made 
by  the  testator  to  provide,  in  the  event  mentioned,  for  a 
trust  dependent  upon  the  selection  by  the  executors  and 
trustees  of  the  charitable,  educational  and  scientific  pur- 
poses to  which  the  fund  should  be  applied,  was  ineffectual, 
and  void  for  indefiniteness  and  uncertainty.  Prichard  v. 
Thompson,  95  N.  T.  76;  Holland  v.  Alcock,  108  N.  Y.  312; 
16  N.  E.  Rep.  305;  Bead  v.  Williams,  125  N.  T.  660;  2ft 
N.  E.  Eep.  730. 

The  proposition  on  the  part  of  the  appellants  is  that  by 
the  thirty-fifth  article  the  testator  made  two  distinct  alter- 
native provisions  for  the  disposition  of  the  residue  of  his 
estate;  that  the  one  relating  to  the  incorporation  and  en- 
dowment of  the  Tilden  Trust  was  primary,  and  the  other, 
following  it,  was  ulterior,  and  intended  (if  that  institution 
was  incorporated)  to  be  made  effectual  in  the  event  only 
that  the  executors  and  trustees  deemed  it  inexpedient  to 
apply  such  residue,  or  only  a  portion  of  it,  to  the  Tilden 
Trust.  On  the  contrary,  the  counsel  for  the  respondent 
contend  that  there  are  no  such  separate  alternative  provi- 
sions in  the  article,  but  that  the  testator  there  provided  for 
the  disposition  by  the  trustees  of  his  residuary  estate  to 
charities,  etc.,  of  which  the  Tilden  Trust  was  one  of  the 
objects,  and  that  the  power  given  to  the  executors  and 
trustees  was  that  of  selection  merely.  In  some  cases  it  has 
seemingly  been  held  that  when  words  of  a  will  expressing 
a  class  of  beneficiaries  or  objects  of  a  trust  may  be  taken 
distributively,  and  some  of  them  are  lawful  objects  of  the 
trust  and  others  not,  it  may  be  effectual  as  to  the  former; 
but  the  weight  of  authority  is  otherwise,  and  in  such  case 
the  power  of  mere  selection  in  execution  of  the  trust,  at- 
tempted to  be  so  given,  is  wholly  void.  {Williams  v.  Ker- 
shaw, 5  Clark  &  F.  Ill;  Vezey  v.  Jamson,  1  Sim.  &  S.  69; 
Ellis  Y,  SeJby,  1  Mylne  &  C;  286;  Mitfordv.  Reynolds,  1 
Phil.  Ch.  190;  In  re  Jarman's  Estate,  L.  E.  8  Ch.  Div.  584; 
25  Moak  Eng.  E.  496.) 


TILDEN  V.  GREEN  AND  OTHERS.  6$ 

If  that  view,  as  applied  to  the  present  case,  is  supported^ 
the  conclusion  must  follow  that  the  testator  failed  by  his 
will  to  make  any  valid  provision  for  the  disposition  of  his 
residuary  estate.  Then  the  trusts,  and  the  power  which 
the  testator  attempted  to  create  and  vest  in  his  executors 
and  trustees,  would  constitute  a  single  scheme  for  the  ap- 
propriation of  the  fund  by  them  to  such  charitable,  educa- 
tional  and  scientific  purposes  as  they  should  choose  to  se- 
lect. But  a  different  question  is  presented  if  the  provision 
relating  to  the  creation  and  endowment  of  the  Tildeii  Trust 
may  be  legitimately  treated  independently  of  that  follow- 
ing it,  by  which  he  sought  to  make  provision  for  such  gen- 
eral undefined  purposes.  Then  the  effect  of  the  former 
would  not  necessarily  be  embarrassed  by  any  relation  ta 
the  latter.  {Savage  v.  Burnharriy  17  N.  Y.  661;  Schettler  v. 
Smithy  41  N.  T.  328;  Manice  v.  Manice,  43  N.  Y.  303;  Ken- 
nedy V.  Hoy,  106  N.  Y.  134;  11  N.  E.  Rep.  390. 

The  disposition  of  this  question  depends  upon  the  con- 
struction to  which  that  article  of  the  will  may  be  entitled^ 
having  in  view  the  principles  applicable  to  the  interpreta- 
tion of  such  instruments. 

As  has  already  been  seen,  the  first  duty  imposed  upon 
the  executors  was  to  seek,  by  legislative  act,  the  incorpora- 
tion of  the  Tilden  Trust;  and  it  may  be  assumed  that  this 
was  not  required  or  designed  as  a  useless  ceremony.  When 
that  should  be  effected,  they  were  authorized  to  organize 
the  corporation,  designate  its  first  trustees,  and  convey  ta 
it,  or  apply  to  its  use,  the  residue  of  his  estate,  or  so  much 
of  it  as  they  should  deem  expedient.  We  need  go  no  fur- 
ther to  see  the  purpose  for  which  the  Tilden  Trust  was  in- 
tended in  its  relation  to  the  fund.  How  is  the  purpose  so 
represented  necessarily  qualified  by  any  of  the  provisions 
following  it  ?  There  were  certain  contingencies  in  view 
which  would  have  the  effect  to  defeat  the  execution  of  the 
power  to  endow  such  an  institution,  and  upon  which  the 
limitation  of  the  fund,  or  some  porticn  of  it,  to  the  general 
charitable,  educational  and  scientific  purposes  was  provided 
for.     The  first  was  the  failure  to  obtain  the  incorporatiori 
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of  the  Tilden  Trust.  In  that  event,  the  testamentary  dis- 
position of  the  residue  of  the  estate  was  dependent  upon 
such  provision  for  application  to  charitable,  etc.,  purposes. 
But,  if  it  should  be  incorporated,  the  contingency  depend- 
ent upon  the  determination  of  the  executors  and  trustees, 
to  the  effect  that  it  was  expedient  to  apply  a  portion  only, 
or  inexpedient  to  apply  any  part,  of  the  fund  to  that  insti- 
tution. It  quite  plainly  appears  that  the  testator  intended 
that,  if  legislative  action  could  be  effectually  had  for  that 
purpose,  the  Tilden  Trust  should  be  incorporated,  and,  that 
being  accomplished,  its  endowment  should  first  be  consid- 
ered and  determined;  and  that  in  the  event  only  that  it 
should  by  the  trustees  be  deemed  inexpedient  to  apply  to  it 
any  of  the  residue  of  his  estate,  or  expedient  to  apply  to  it 
less  than  the  whole  of  such  estate,  would  there  be  any  occa- 
sion to  seek  other  charitable,  educational  or  scientific  pur- 
poses to  which  to  appropriate  the  fund  or  any  portion 
of  it. 

It  is  urged  that,  because  the  gift  of  the  testator  is,  by  the 
terms  of  the  will,  made  to  the  executors  and  trustees,  their 
power  is  that  of  selection,  and  consequently  there  is  no 
limitation  created  by  the  testator,  and  can  be  no  primary  or 
ulterior  gift,  within  the  import  of  the  language  employed. 
But  gifts  may  be  made  by  a  testator  by  means  of  powers 
vested  in  trustees  to  whom  the  estat^e  is  devised  and  be- 
queathed, and  limitations  contingent  in  character  may  be 
dependent  upon  the  execution  or  non-execution  by  the 
trustees  of  powers  conferred  upon  them.  The  question 
whether  the  provisions  for  the  disposition  of  the  residuary 
estate  are  or  are  not  alternative,  primary  and  ulterior  is  one 
of  construction.  The  fair  interpretation  of  the  language  of 
the  thirty-fifth  article  permits,  and  the  evident  intent  of  the 
testator  as  there  manifested,  requires  the  conclusion  that 
the  two  are  alternative  provisions,  and  that  they  are  pri  - 
raary  and  ulterior.  The  former  is  definite  in  its  object;  the 
latter  is  otherwise. 

It  is  true  that  by  the  terms  of  the  thirty-ninth  article  the 
testator  devised  and  bequeathed  all  of  his  residuary  estate 
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to  the  executors  and  trustees  for  the  purposes  mentioned 
in  the  will.  This  is  designated  at  other  places  in  his  will 
as  ' '  general  trust, "  to  distinguish  the  residuary  fund  from 
the  various  special  trusts  created  by  the  will.  But  this  does 
not  qualify  or  modify  the  construction  to  which  the  provi- 
sions of  the  thirty-fifth  article  would  otherwise  be  entitled 
in  the  respect  we  are  now  considering  them.  The  manner 
in  which  the  fund  should  be  applied  was  dependent  upon 
contingencies,  some  of  which  were  within  the  powers 
vested  in  the  executors  and  trustees;  yet  the  purpose  of 
the  devise  and  beiquest  must  be  considered  in  reference  to 
the  power  conferred  upon  them  by  the  provisions  of  that 
article,  and  in  view  of  the  manner  in  which  it  might  by 
virtue  of  those  provisions  be  properly  executed.  The  arbi 
trary  exercise  of  power  may  characterize  the  effect  which 
may  be  given  to  it,  rather  than  its  purpose.  So,  in  the 
present  case,  the  executors  and  trustees  could  have  unfaith- 
fully exercised  their  discretion  upon  the  question  of  expe- 
diency. But,  while  the  test  of  expediency  or  inexpediency 
was  left  to  their  discretion,  they  could  not,  consistently 
with  the  intent  of  the  testator,  as  plainly  manifested  by 
his  will,  have  applied  any  part  of  the  fund  to  the  purposes 
of  the  general  charity  mentioned  in  such  ulterior  provision, 
until  they  had  in  good  faith  determined,  for  some  "cause 
or  reason,"  that  it  was  inexpedient  to  apply  it,  or  some  and 
what  portion  of  it,  to  the  Tilden  Trust. 

And,  although  the  exercise  of  discretion  may  not  be  sub- 
ject to  judicial  control  or  review,  it  may  be  said  that,  for 
the  purpose  of  interpretation,  it  is  the  intent  of  the  donor 
so  made  to  appear  that  properly  measures  the  discretionary 
power  of  those  who  are  to  execute  it,  and  not  the  opportu- 
nity for  its  unfaithful  execution  found  in  its  discretionary 
character.  The  power  vested  in  the  executors  and  trustees 
was  not  that  of  mere  selection  of  a  beneficiary  or  benefi- 
ciaries among  all  the  objects  which  were  embraced  within 
the  scope  and  meaning  of  the  thirty-fifth  article;  they  were 
not  authorized  to  reach  the  consideration  of  the  undefined 
Objects  of  charity,  etc.,  there  referred  to,  for  the  purpose 
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of  selection  from  them,  until  they  had  disposed  of  the 
question  whether  the  specific  beneficiary,  the  Tilden  Trust, 
should  or  not  be  endowed.  That  was  the  definite  object  to 
which  their  attention  was  first  to  be  directed,  and  the  ques- 
tion of  the  application  to  it  of  the  fund  to  be  determined. 
This  the  trustees  were  to  do  before  any  matter  of  selection 
from  among  indefinite  charities  was  reached.  The  scope  of 
the  inquiry  for  that  purpose  was  to  be  extended  to  other 
objects,  **if  for  any  cause  or  reason  "  they  should  deem  it 
inexpedient  to  apply  any  part  of  the  residuary  fund,  or  ex- 
pedient to  apply  less  than  the  whole  of  it,  to  the  Tilden 
Trust,  and  not  otherwise.  This  seems  to  have  been  the 
purpose  the  testator  had  in  view,  as  appears  by  the  provi- 
sions of  that  article.  This  is  not  repugnant  to  any  other 
provision  of  the  will.  And  his  intent,  as  manifested  by 
the  language  used,  must  be  effectuated  if  it  can  be  consist- 
ently with  the  rules  of  law.  {Smith  v.  Bell,  6  Pet.  68^ 
Wager  v.  Wager,  96  N.  T.  164;  Roe  v.  Vingut,  117  N.  Y. 
204;  22  N.  E.  Eep.  933.) 

The  provision  for  the  Tilden  Tiiist  must  therefore  be 
treated  as  primary,  and  distinct  from  that  for  general  char- 
ities, etc. ;  and  the  question  whether  or  not  the  former  pro- 
vision was  eflfectually  made  remains  to  be  considered.  It  is 
requisite  to  the  validity  of  any  provision  of  a  will  that  it 
is  or  may  become  capable  of  lawful  execution,  and  that  test 
is  applicable  as  of  the  time  of  the  death  of  testator.  There 
may  be  future  contingencies  provided  for  upon  which  gifts 
are  made  to  depend,  and  beneficiaries  may  not  be  definitely 
known  or  ascertained  at  the  time  of  the  testator's  death. 
It  is  sufficient  that  they  are  so  described  as  to  be  ascertained 
in  the  future,  when  the  right  accrues  to  receive  the  gift. 
{Holmes  v.  Mead,  52  N.  Y.  332;  Shipmanv,  Rollins,  98  N.  Y. 
11.)  And  a  devise  or  bequest  may  be  limited  to  a  corpora- 
tion not  in  existence  at  the  time  of  the  death  of  the  testa- 
tor, provided  it  is  created  within  the  time  allowed  for  vest- 
ing of  future  estates.  This  question  was  considered  in 
Inglis  V.  Sailor's  Snug  Harbor  (3  Pet.  99);  Ould  v.  Hospital 
(95  U.  S.  303);  and  in  this  state  it  was  so  determined  in 
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BurHU  V.  Boardman  (43  N.  Y.  254-),  and  reaffirmed  in 
Shipman  v.  EoUins  (98  N.  Y.  328^  In  the  Burrill  Case  it 
was  treated  as  in  the  nature  of  an  executory  devise,  de- 
pendent upon  incorporation  of  the  institution  there  con- 
templated, and  it  was  held  that  the  estate  vested  on  the 
occurrence  of  that  event.  In  that  respect  that  case  is  dis- 
tinguishable from  the  present  one,  as  in  the  latter  it  was 
contemplated  that  the  vesting  should  depend  upon  the  con- 
veyance to  the  Tilden  Trust,  or  application  to  its  use,  by 
the  executors  and  trustees  to  whom,  by  the  terms  of  the 
will,  the  residuary  estate  was  devised  and  bequeathed.  This 
distinction  arises  out  of  the  fact  that,  upon  the  contingency 
which  enabled  the  institution  in  the  Burrill  Case  to  take 
the  fund,  the  trust  upon  which  the  trustees  held  it  termi- 
nated, and  there  was  no  opportunity  remaining  for  any 
limitation  over,  while  it  was  otherwise  in  the  case  at  bar. 
But,  treating  the  provisions  of  the  thirty-fifth  and  thirty- , 
ninth  articles  of  the  will  as  creating  a  trust  power,  it  is  not 
seen  that  the  fact  that  the  estate  did  not  vest  in  the  corpor- 
ation on  its  creation  necessarily  has,  of  itself,  any  essential 
importance  for  the  purpose  of  the  question  now  under  con- 
sideration, provided  the  power  was  adequately  given  to  con- 
vey or  apply  it  to  the  use  of  the  institution.  While  it  could 
not  in  that  case  be  deemed  what  was  formerly  known  as 
an  executory  devise,  it  might,  in  behalf  of  the  Tilden  Trust, 
be  treated  as  a  conditional  limitation  of  the  estate,  or  a 
power  dependent  for  its  execution  upon  a  condition.  The 
testator  evidently  intended  to  vest  in  the  executors  and 
trustees  all  the  control  he  could  of  the  title  to  his  residuary 
estate.  But  it  cannot,  for  the  purposes  of  the  question  here, 
be  assumed  that  he  intended  their  relation  to  it  should  be 
other  than  the  legal  effect  of  that  which  they  took  by  the 
will.  As  to  the  realty,  no  title  passed  to  the  trustees,  and 
no  trust,  within  the  statute,  was  created.  When  by  the 
statute  express  trusts  were  reduced  to  those  for  the  execu- 
tion of  which  taking  of  the  title  was  deemed  essential  (1 
Rev.  St.  p.  728,  §  55),  it  took  from  others  none  of  the  ele- 
ments of  trusts  other  than  such  as  were  dependent  upon 
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the  title  as  formerly  taken  by  the  trustees,  and  none  of  the 
powers  of  execution  not  so  dependent;  and  it  was  provided 
that,  when  an  express  trust  should  thereafter  be  created 
for  purposes  other  than  those  enumerated  in  section  55,  no 
title  should  vest  in  the  trustees,  but,  if  the  trust  directed 
or  authorized  the  performance  of  any  act  which  might 
lawfully  be  performed  under  a  power,  it  should  be  valid  as 
a  power  in  trust.  (Id.  p.  729,  §  5S.)  If,  therefore,  the  pro- 
visions of  the  thirty-fifth  article  of  the  will  would,  but  for 
the  statute,  have  constituted  a  trust,  and  authorized  the 
performance  of  any  act  which  might  lawfully  be  performed 
as  such,  they,  so  far  as  they  relate  to  real  property  in  the  re- 
siduary estate  of  the  testator  created  a  power  in  trust;  and 
although  the  larger  part  of  such  estate  was  personalty,  and 
the  trust  as  to  that  is  not  subject  to  the  statute,  the  dis- 
tinction in  that  respect,  for  the  purposes  of  the  questions 
requiring  consideration,  need  not  be  observed,  as  the  sub- 
ject of  powers  is  substantially  applicable  alike  to  both. 
{Cutting  v.  Cutting^  86  N.  Y.  522;  Hutton  v.  Bankardy  92 
N.  Y.  295.) 

It  is  urged  that  by  the  provisions  in  question  the  testator 
neither  directed  nor  authorized  the  performance  of  any  act 
of  disposition  of  the  residuary  estate  which  could  lawfully 
be  performed,  within  the  meaning  of  the  statute  defining  a 
power  in  trust;  and  that  there  was  not  only  no  party  to 
effectually  demand  their  execution,  but  they  had  no  en- 
forceable character.  It  is  true  the  creation  of  a  ti-ust 
depends  upon  the  nature  of  the  provisions  by  which  its 
creation  is  sought.  It  is  also  the  rule  that  a  trust  is  impera- 
tive; and  at  common  law  the  same  rule  is  applicable  to  a 
power  coupled  with  a  trust,  although  otherwise  as  to  a 
naked  power.  (2  Story,  Eq.  Jur.  §  1061).  The  primary  one 
of  those  provisions  certainly  was  not  enforceable  at  the 
time  of  the  death  of  the  testator.  There  was  then  no  Til- 
den  Trust,  and  its  then  future  existence  was  contingent. 
When  it  was  created  its  ability  to  take  depended  upon  its 
incorporation  being  in  form  and  manner  satisfactory  to  the 
executors  and  trustees,  and,  that  being  so,  it  was  made 
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discretionary  with  them  whether  the  institution  should 
have  the  whole  or  any,  and  what  portion,  of  the  residuary 
fund.  It  would  therefore  seem  to  follow  that,  upon  the 
incorporation  of  the  Tilden  Trust,  it  could  not,  without  ac- 
tion of  the  trustees,  have  enforced  conveyance  or  applica- 
tion to  it  of  the  fund  or  any  portion  of  it  In  that  view, 
and  upon  the  construction  given  to  the  thirty-fifth  article, 
the  question  is  whether  the  trustees  were  enabled  to  vest 
the  fund  in  the  Tilden  Trust,  or,  by  the  exercise  of  discre- 
tionary power  given  to  them,  could  have  afforded  to  that 
institution  the  right  to  demand  and  enforce  in  that  respect 
the  execution  of  the  provisions  of  the  will  in  its  behalf.  As 
already  seen,  the  testator  did  not  intend  to  die  intestate  as 
to  any  portion  of  his  property;  and  that  he  did  intend  to 
impose  upon  his  executors  and  trustees  the  imperative 
trust  power  for  the  disposition  of  his  residuary  estate  ap- 
pears by  the  provisions  of  the  thirty-ninth  article,  by  which 
he  directed  them  "to  apply  the  same,  and  the  proceeds 
thereof,  to  the  objects  and  purposes  mentioned  "  in  the 
will.  This  is  borne  out  by  the  terms  of  the  thirty-fifth 
article  by  imputing  to  him  the  understanding  that  the 
secondary  provision  of  that  article  was  valid,  as  upon  the 
contingency  there  mentioned  he  provided  for  the  disposi- 
tion of  it.  And  the  latter  provision  cannot  be  overlooked, 
but  must  be  consulted  to  ascertain  his  intent,  with  a  view 
to  the  aid,  so  far  as  it  may  furnish  it,  to  the  interpretation 
of  the  other  provision  in  question.  {Van  Kleeckv.  Dutch 
CMirch,  20  Wend.  458,  481;  Kiah  v.  Grenier,  56  N.  Y.  220). 
But  if  the  primary  provision  was  of  itself  valid  in  its  ob- 
ject, purpose  and  effect,  it  was  not  invalidated  by  the  fact 
that  the  trustees  were  in  terms  in  the  events  stated  in  the 
article  empowered  to  apply  the  fund  to  the  indefinite  pur- 
poses mentioned  in  the  ulterior  provision  for  which  testa- 
mentary disposition  of  property  could  hot  lawfully  be 
made.  {Attorney  General  v.  Lonsdale,  1  Sim.  105;  Salus- 
bury  V.  Denton,  3  Kay  &  J.  529;  Carter  v.  Green,  id.  591). 
In  other  words,  the  limitation  to  the  indefinite  objectg 
did  not  deny  to  the  former  the  provision  for  the  Tilden 
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Trust  the  eflfect  to  which  it  otherwise  may  have  been  enti- 
tled.  {Savage  v.  Burnhaniy  17  N.  Y.  561;  Kennedy  v.  Hoy, 
105  N.  y.  134,  11  N.  E.  Rep.  390). 

In  such  case,  the  subject  would  be  within  the  control  of 
the  court,  and,  on  proper  application,  it  would  restrain  the 
power  for  such  unlawful  purpose.  The  contention  of  the 
respondent's  counsel  is  that  it  was  essential  to  the  validity 
of  the  provision  in  behalf  of  the  Tilden  Trust  that  the  re- 
siduary estate  should  have  vested  in  it  at  the  time  it  came 
into  corporate  existence,  or  that  the  institution  should  then 
have  been  entitled  to  demand  and  enforce,  by  decree  of  the 
court,  the  conveyance  to  it,  or  the  application  to  its  use,  of 
the  fund  by  the  trustees.  This  proposition,  (upon  the  con- 
struction here  given  to  the  provisions  in  question),  in  effect, 
seems  to  be  that  a  trust  or  trust  power  could  not  exist  with 
or  survive  the  intervention  of  the  discretionary  power 
which  the  testator  intended  to  give  the  trustees.  But  it 
may  be  observed,  that  while  a  valid  trust  is  imperative, 
attending  it  may  be  powers  upon  which  limitations  and 
executory  bequests  may  be  contingent,  and  the  exercise  of 
those  powers  may  be  discretionary.  {Hawley  v.  James,  5 
Paige,  318,  478;  16  Wend.  61,  176;  Masonv.  Jones,  4  Sandf. 
Ch.  623;  13  Barb.  461;  Costabadie  v.  Costabadie,  6  Hare, 
410;  French  v.  Davidson,  3  Madd.  396;  Walker  v.  Walker, 
5  Madd.  424;  Cole  v.  Wade,  16  Ves,  27). 

It  is  very  likely  that,  if  the  testator  had  apprehended  the 
invalidity  of  the  ulterior  provision  of  the  thirty -fifth  arti- 
cle, he  would  have  provided  a  different  limitation  in  the 
event  there  mentioned.  But  it  cannot  be  assumed  that  the 
primary  provision  for  the  appointment  and  disposition  of 
the  residuarv  estate  to  the  Tilden  Trust  would  have  been 
other  than  that  which  he  made.  The  efficiency  of  the 
power  given  by  this  provision  is  not  dependent  upon  the 
character  of  the  ultimate  limitation,  nor  is  it  less  effectual 
than  it  would  have  been  if  that  had  been  to  a  lawful  object 
of  testamentary  gift.  The  difference  is  that  in  the  one  case 
it  was  within  the  power  of  the  trustees  to  defeat  the  dispo- 
sition by  the  will  of  the  residuary  estate,  and  in  the  other 
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they  could  not.  But  in  the  latter  case  they,  by  the  execu- 
tion of  the  discretionary  power,  could  have  rendered  the 
ultimate  provision  ineffectual,  and  for  the  purposes  of  the 
disposition  of  the  fund  inoperative;  and  therefore,  unless 
the  contingency  arose  upon  which  the  ultimate  limitation 
of  it  was  dependent,  it  would  not  be  important,  for  any 
practical  purpose,  whether  it  was  valid  or  not,  and  in  that 
event  only  would  an  enforceable  character  of  the  trust  or 
trust  power  be  essential  to  effectuate  the  intent  of  the  tes- 
tator. His  purpose,  it  must  be  assumed  in  view  of  the 
power  given,  would  be  accompUshed  by  the  disposition  to 
the  incorporated  institution  designated  by  him.  The  crea- 
tion of  this  power,  in  nature  and  purpose,  was  lawful,  and 
through  its  execution  the  gift  to  the  Tilden  Trust  could 
legitimately  be  effected,  although  in  respect  to  the  appoint- 
ment to  that  institution  it  was  made  dependent  upon  the 
will  of  the  executors  and  trustees.  While  it  is  essential  to 
a  trust,  as  such,  that  it  be  imperative,  and  therefore  en- 
forceable by  decree  in  equity  when  the  time  arrives  for  its 
execution,  it  is  not  so  of  a  mere  power,  or  necessarily  so  of 
a  trust  power,  although  the  latter  is  imperative,  unless  its 
execution  or  non-execution  is  made  expressly  to  depend 
upon  the  will  of  the  grantee.  The  testator  intended  to 
make  the  execution  of  the  power  of  appointment  to  the 
Tilden  Trust  dependent  upon  the  will  of  the  trustees,  as 
expressly  appears  by  the  provision  creating  it.  The  con- 
tention, therefore,  that  this  power  of  the  primary  provision 
was  invaUd  because  its  execution  was  not  judicially  en- 
forceable in  equity  on  behalf  of  that  institution,  does  not, 
in  the  view  taken,  seem  to  be  maintained.  The  imperative 
character  intended  by  the  testatdr  to  be  made  applicable, 
and  in  a  certain  event  to  be  applied,  to  the  disposition  of 
the  residuary  estate,  had  relation  to  the  ultimate  limitation 
which  was  dependent  upon  the  contingency  that  the  trus- 
tees, in  their  discretion,  concluded  not  to  appoint  to  the 
Tilden  Trust  any  or  only  a  portion  of  such  fund.  And,  as 
such  limitation  w»is  invalid  for  indefiniteness  and  uncer- 
tainty in  its  object,  the  testator  failed  by  it  to  effectually 
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make  any  imperative  provision  for  the  disposition  of  the 
residuary  estate  by  means  of  a  trust,  power  in  trust,  or 
trust  power  enforceable  as  such,  except  so  far  as  should  be 
necessary  to  make  and  keep  good  the  special  trusts  as 
directed. 

And  as  the  will  furnished  no  support  for  an  ultimate 
limitation  of  the  fund  in  the  event  the  trustee  should  have 
deemed  the  execution  of  the  power  of  appointment  to  the 
Tilden  Trust  inexpedient,  the  real  property  within  the  re- 
siduary estate  descended  to  the  heirs  of  the  testator,  sub- 
ject to  the  execution  of  the  power  of  appointment  and  dis- 
position to  that  institution,  and  the  right  of  his  next  of 
kin  to  the  administration  in  their  behalf  of  the  personalty 
of  such  estate  was  subject  to  the  execution  of  the  same 
power. 

Now,  by  reference  again  to  the  provisions  of  the  thirty- 
fifth  article,  it  may  be  seen,  as  plainly  appears  by  their 
terms,  that  the  testator  intended  that  the  trustees  should 
exercise  the  power  conferred  upon  them  to  consummate 
the  disposition  of  the  residuary  estate  for  the  declared  pur- 
poses of  the  trust.  If  they  were  successful  in  their  effort 
to  obtain  the  corporate  charter,  it  was  their  duty  to  deter- 
mine whether  it  was  satisfactory,  and,  in  the  event  it  was 
so,  then,  unless  they  deemed  it  inexpedient  to  apply  any 
part  of  the  fund  to  the  Tilden  Trust,  the  further  duty  was 
imposed  upon  them  to  determine  whether  it  should  take 
all  of  it,  and,  if  not  all,  to  appoint  the  amount  of  it  so  to 
be  appropriated.  It  is  apparent  that  the  testator  intended 
to  make  the  exercise  of  such  power  a  duty,  and  essentially 
so  to  carry  out  his  declared  purpose.  The  discretion  which 
he  evidently  intended  to'  give  the  trustees  related,  not  to 
the  execution  of  the  power,  but  only  to  the  manner  of  its 
execution.  In  that  view,  (which  seems  well  supported), 
may  not  the  Umitation  to  the  Tilden  Trust  have  been  law- 
fully conditional,  not  only  on  its  incorporation,  but  as  well 
upon  the  manner  such  preliminary  power,  discretionary 
only  in  that  respect,  should  be  executed  ? 

In  OtUd  V.  Hospital,  95  U.  S.  303,  the  estate,  for  the 
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purposes  of  the  trust,  was  devised  to  trustees,  with  a  view 
to  the  incorporation,  after  the  death  of  the  testator,  of  an 
institution  to  which  they,  in  that  event,  were  to  convey  the 
estate,  provided  the  corporation  was  approved  by  them; 
otherwise  not.  The  hospital  was  incorporated,  and  con- 
veyance made  to  it  by  the  trustees.  The  validity  of  the 
trust  was  contested,  and  the  court  held  that  the  provision 
relating  to  a  conveyance  upon  the  creation  of  a  corporation 
approved  by  the  trustees  was  a  conditional  limitation  of 
the  estate  vested  in  them.  In  that  was  involved  the  dis- 
cretionary power  of  the  trustees  relating  to  the  approval  of 
the  corporation.  It  is  essential  that  the  object  and  subject 
of  a  testamentary  dispositional  provision  be  definite,  and 
when  so  designated  that  they  are  or  may  become  such,  and 
properly  be  ascertained,  a  limitation  may  by  the  testator  be 
made  to  depend  upon  a  future  condition,  having  regard  to 
the  statute  of  perpetuities,  and  such  condition  may  consist 
of  a  power  resting  in  the  discretion  of  a  trustee  provided 
for  and  defined  by  the  will;  and,  when  the  condition  is 
fulfilled,  the  limitation  may  be  enforced. 

The  doctrine  of  the  common  law  on  the  subject  of  powers 
of  appointment  and  selection,  except  so  far  as  it  permitted 
the  treatment  of  them  as  illusory,  is  consistent  with  the 
statute  relating  to  powers,  which  provides  that  **a  power 
is  an  authority  to  do  some  act  in  relation  to  lands,  or  the 
creation  of  estates  therein,  or  of  charges  thereon,  which 
the  owner  granting  or  reserving  such  power  might  himself 
lawfully  perform."  (1  Rev.  St.  732,  §  74).  The  powers  now 
under  consideration  are  a  special  power  and  a  special  power 
in  trust,  which,  as  defined  by  the  statute,  are  those  where  the 
persons  or  class  of  persons  to  whom  the  disposition  of  lands 
is  to  be  made  under  the  power  are  designated  (Id.  §  78): 
and  ''(1)  when  the  disposition  which  it  authorizes  is  limited 
to  be  made  to  any  person  or  class  of  persons  other  than  the 
grantee  of  such  power,  entitled  to  the  proceeds,  or  any 
portion  of  the  proceeds,  or  other  benefit  to  result  from  the 
execution  of  the  power;  (2)  when  any  person  or  class  of 
persons  other  than  the  grantee  is  designated  as  entitled  to 
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any  benefit  from  the  disposition  or  charge  authorized  by 
the  power."    (Id-  p.  734,  §  95.) 

The  provisions  of  the  thirty-fifth  article  of  the  will  in 
terms,  in  view  of  those  of  the  thirty-ninth  aticle,  created  a 
special  power  in  trust;  and  because  the  testator  intended 
that  his  residuary  estate  should  be  disposed  of,  as  directed 
by  his  will,  for  the  purposes  of  the  trusts  there  mentioned, 
the  provisions  were  apparently  imperative ;  such,  at  all 
•events,  would  have  been  their  effect  if  the  ulterior  disposi- 
tion to  which  the  estate  was  conditionally  limited  had  been 
valid.  And  the  statute  provides  that  *'  every  trust  power, 
unless  its  execution  or  non-execution  is  made  expressly  to 
depend  on  the  will  of  the  grantee,  is  imperative,  and  im- 
poses a  duty  on  the  grantee,  the  performance  of  which  may 
be  compelled  in  equity,  for  the  benefit  of  the  parties  inter- 
ested." (Id.  p.  734,  §  96.)  The  ultimate  limitation  was,  by 
the  terms  of  the  will,  imperative,  in  the  event  that  the  trus- 
tees failed  for  any  cause  to  dispose  of  the  fund  under  the 
primary  one,  which  alone  was  made  dependent  upon  their 
discretionary  power.  The  Tilden  Trust  could  take  only 
through  the  power  in  the  nature  of  that  of  appointment 
vested  in  the  trustees;  and  the  fact  that  the  exercise  of  that 
power  was  discretionary,  and  could  not  be  enforced,  pro- 
duced no  legal  infirmity  in  the  provision  relating  to  that 
institution,  its  ability  to  take,  and  to  the  limitation  to  it  de- 
pendent upon  such  appointment.  {Chatteris  v.  Young^  6 
Madd.  60;  Lancashire  v.  Lancashire,  1  De  Gex.  &  S.  288; 
2  Phil.  Ch.  657;  Cole  v.  Wade  16  Ves.  27;  Perry,  Trusts, 
§  508;  Hill,  Trustees,  490-492.) 

So  far  as  the  statute  relates  to  the  subject  of  the  power 
of  appointment,  it  provides  that  where,  under  a  power,  a 
disposition  is  directed  to  be  made  among  several  designated 
persons,  without  specification  of  the  share  to  be  allotted  to 
each,  all  of  them  shall  be  entitled  in  equal  proportion.  (1 
Rev.  St.  p.  734,  §  98.)  But,  when  the  terms  of  the  power 
import  that  the  fund  is  to  be  distributed  between  them  in 
such  manner  or  proportions  as  the  trustee  may  think  proper 
he  may  allot  the  whole  to  any  one  or  more  of  such  persons, 
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in  exclusion  of  the  other.  (Id.  §  99.)  The  trust  power  in 
such  case  does  not  cease  to  be  imperative.  (Id.  §  97.)  And 
if  the  trustee  having  such  power  shall  die  leaving  it  unex- 
ecuted, its  execution  shall  be  decreed  in  equity,  for  the 
benefit  equally  of  all  the  persons  so  designated.  (Id.  §  100.) 
These  provisions  of  the  statute  are  in  that  respect  substan- 
tially declaratory  of  the  common  law.  {Swift  v.  Oregson, 
1  Term.  R.  432.)  It  was  there,  as  it  is  by  our  statute,  a 
trust  power;  and  it  is  not  important,  for  the  purposes  of 
the  question,  whether  the  designated  persons  are  vested 
with  the  fund  subject  to  the  execution  of  the  power,  or 
take  by  reason  of  the  power  given.  In  the  one  case  there 
is  a  gift  expressed,  and  in  the  other  implied,  which  will 
be  executed  by  decree  of  the  court,  in  default  of  execution 
of  the  power  by  the  donee  of  it.  (1  Perry,  Trusts,  §  250; 
Walsh  v.  WcUlingery  2  Russ.  &  M.  78;  Lees  v.  Whiteley,  L. 
R.  2  Eq.  U3.) 

No  such  implication  arises  where  there  is  a  limitation 
over  of  the  estate  or  fund  to  other  objects  in  default  of  the 
execution  of  the  power  by  the  donee;  and  in  that  case  the 
objects  of  the  power  take  nothing,  as  their  beneficial  in- 
terest or  the  limitation  to  them  is  wholly  dependent  upon 
the  execution  of  the  power  by  him.  {Davidson  v.  Proctor^ 
19  Law  J.  Ch.  395;  14  Jur.  31;  Pearce  v.  Vincent,  2  Mylne 
&  K.  800;  2Bing.  N.  C.  328;  2  Keen,  230;  Goldring  v.  In- 
wood,  3  Giff.  139.)  And,  although  the  power  of  appoint- 
ment and  selection  rests  in  the  discretion  of  the  trustee,  it 
is  valid,  and  may  be  effectually  executed  by  him.  (2  Perry, 
Trusts,  §  508;  Brown  v.  Higgs,  8  Ver.  561. 

In  the  present  case  the  provision  relating  to  the  Tilden 
Tmst  conferred  upon  the  trustees  a  power  of  appointment 
and  disposition  to  a  definite  object,  with  a  limitation  over 
on  default  of  such  appointment;  and,  so  far  as  by  the  terms 
of  such  provision  the  execution  of  the  power  was  left  to 
the  judgment  or  discretion  of  the  trustees,  it  was  expressly 
made  to  depend  on  their  will,  within  the  meaning  of  the 
statute.  And,  as  before  remarked,  the  apparent  purpose 
and  effect  of  this  provision  was  not  qualified  or  defeated  by 
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the  fact  that  the  ultimate  limitation  was  to  objects  so  in- 
definite as  to  render  it  ineffectual.  In  practical  effect,  it 
was  the  same  as  if  the  fund  had  been  limited  over  to  the 
heirs  and  next  of  kin  of  the  testator,  as  they  necessarily 
would  take  in  default  of  the  execution  of  the  power. 

In  Power  v.  Cassidy  (79  N.  Y.  602),  the  fund  was  be- 
queathed to  the  executors,  with  power  of  appointment  and 
selection  among  a  designated  class  of  beneficiaries.  While 
the  manner  of  executing  it  was  discretionary,  the  trust  or 
trust  power  was  imperative,  and,  on  default  of  the  ex- 
ecutors to  execute  it,  the  power  would  survive  them,  and 
the  designated  objects  would  then  ultimately  be  entitled 
to  share  equally  in  the  fund,  and  it  would  be  enforced  ac- 
cordingly. But  as  to  those  beneficiaries  it  would  not,  in 
that  sense  and  for  that  purpose  have  been  imperative,  if 
there  had  been  a  limitation  over  to  other  objects  on  such  de- 
fault, although  as  to  the  latter  it  would  have  retained  its 
imperative  character;  yet  the  power  thus  given  of  appoint- 
ment would  have  been  valid,  and  may  have  been  effectually 
executed. 

It  is  essential  to  the  constitution  of  a  valid  trust,  or 
special  power  in  trust,  by  a  testator,  that  the  objects  be  so 
designated  or  described  that  they  may  be  definitely  known 
or  ascertained  from  the  provisions  of  his  will.  And  it  was 
the  failure  of  the  testators  to  so  designate  or  define  the 
objects  of  the  attempted  trusts  which  came  to  the  attention 
of  the  court,  and  were  for  that  reason  held  invalid,  in 
Pritchard  v.  Thompson^  (95  N.  Y.  76);  Holland  v.  Alcock, 
(108  N.  Y.  312;  16  N.  E.  Rep.  305);  Read  v.  Williams,  (125 
N.  Y.  560 ;  26  N.  E.  Rep.  730.)  In  those  cases  the  trust 
power  sought  to  be  given  was  that  of  appointment  and 
selection,  without  limitation  over.  The  infirmity  which 
rendered  invalid  the  provisions  of  the  wills  in  question  in 
those  cases  was  that  no  beneficiary  was  designated  or 
pointed  out  by,  or  ascertainable  from,  the  will,  having  any 
interest  in  the  execution  of  the  power,  or  who  could  assert 
in  court  any  claim  founded  upon  the  trust.  Those  provi- 
sions of  the  wills  were  therefore  held  invalid  for  indefinite- 
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Bess  of  the  classes  of  objects  of  the  trusts  sought  to  be 
created;  and  in  this  respect  they  were  distinguished  from 
Power  Y.  Cassidy,  The  present  case  is  distinguishable  from 
them  in  like  manner;  and  further,  that  the  power  by  the 
primary  provision  in  question  was  not  that  of  appointment 
and  selection  among  members  of  a  class,  but  was  of  ap- 
pointment and  disposition  to  a  definitely  designated  bene- 
ficiary. It  is  also  essential  that  the  subject  of  the  power  be 
designated  and  certain,  or  that  the  means  be  provided  by 
the  will  to  render  it  properly  ascertainable  or  certain.  The 
provision  of  the  power  in  that  respect  is  for  the  application 
to  the  Tilden  Trust  of  the  residue  of  the  estate,  or  so  much 
of  it  as  the  trustees  should  deem  expedient.  The  cases  be- 
fore cited,  recognizing  as  effectual  discretionary  power  given 
to  trustees  to  regulate,  control,  or  determine  the  amount 
which  certain  beneficiaries  should  receive  of  specific  funds, 
to  be  exercised  in  reference  to  circumstances  which  the 
donors  of  the  power  had  in  view,  have  some  bearing  upon 
this  question.  Those  are  the  Hawley,  Mason,  Costahadie, 
French^  Walker,  and  Cole  Cases,  supra.  The  residuary 
estate  was  a  definite  fund,  and  unless  the  trustees  deter- 
mined that  it  was  inexpedient  to  endow  the  Tilden  Trust, 
they  were  at  liberty  to  apply  to  it  the  entire  fund;  but 
whether  expedient  to  so  apply  all  or  less  than  the  whole  of 
it  was  a  matter  of  judgment  of  the  trustees,  to  be  founded 
upon  the  amount  of  the  residue  in  reference  to  the  sum 
suitably  available  for  the  purpose  of  the  institution,  and 
that  was  the  amount  the  testator  authorized  the  trustees 
to  appoint  to  the  institution.  This  was  the  means  pro- 
vided by  the  will  to  make  certain  that  which,  until  such 
action  by  the  trustees,  was  uncertain. 

In  Peck  V.  Halsey,  (2  P.  Wms.  387),  it  was  held  that  a  be- 
quest by  the  testatrix  of  some  of  her  best  linen  to  A.  was 
void  for  uncertainty,  but  that  a  bequest  of  such  of  her  best 
linen  as  the  executor  should  think  fit,  or  as  the  legatee 
should  choose,  would  have  been  good. 

In  Kennedy  v.  Kennedy  (10  Hare,  438),  the  testator  gave 
all  his  household  furniture,  etc.,  to  trustees,  and  directed 


78  AMERICAN  PROBATE  REPORTS. 

that  all  his  household  property  be  sold  by  them,  except 
such  articles  as  his  wife  should  desire  to  retain,  and  he  au 
thorized  her  to  appropriate  to  her  own  use.  Held,  that  the 
power  of  selection  was  effectually  given  to  the  wife.  And 
Arthur  Y.  Machinnon  (11  Ch,  Div.  385),  is  to  the  same  effect. 
It  has  been  seen,  by  reference  to  the  statute,  that  the  power 
of  appropriation  of  a  fund  among  the  members  of  a  class 
may  be  created,  and  the  donee  of  the  power  be  authorized 
in  his  discretion  to  appropriate  it  in  such  proportions  as  he 
may  please.  This  was  so  at  common  law.  When  the  fund 
is  definitely  designated,  it  would  seem  that  power  may  be 
conferred  upon  the  donee  of  the  power  to  determine  what 
portion  of  it  may  be  appointed  to  a  definite  beneficiary 
designated  by  the  donor. 

Our  attention  has  been  called  to  no  authority  to  the  con- 
trary of  that  proposition  in  its  application  to  the  present 
case.  The  Prichard^  HoUandy  and  Read  cases  do  not  have 
any  necessary  application  to  the  question.  The  reasoning 
there  was  had  in  reference  to  their  contexts,  to  which  it 
was  very  apt;  and  the  relief  of  the  provision  relating  to 
the  Tilden  Trust  from  the  alternative  ulterior  provision 
which  embraces  only  indefinite  objects  denies  to  those  cases 
any  practical  application  to  the  questions  presented  in  the 
case  at  bar.  While  the  statute  abolished  powers  as  they 
before  then  existed  {1  Rev.  St.  p.  732,  §  73),  it,  as  said  by 
Judge  Andrews  in  Read  v.  Williams,  '*does  not  define  all 
the  purposes  for  which  a  power  over  property  may  be 
created."  This  appears  by  section  74,  before  referred  to, 
and  by  the  reviser's  notes  (3  Rev.  St.,  2d  ed.  690),  as  to 
powers  other  than  those  which  are  designated  as  beneficial. 
They,  except  as  there  enumerated,  were  abrogated  by  the 
statute.  (1  Rev.  St.  733,  §  92.)  Treating  that  in  question 
as  a  trust  power,  those  considerations  of  the  statute  may 
not  be  essentially  important  hera  It  must  be  assumed  that 
the  testator,  through  powers  conferred  on  his  trustees  by 
the  thirty -fifth  article,  intended  to  dispose  of  his  entire 
residuary  estate,  and  therefore  its  ultimate  dispositional 
provision  (in  view  of  article  39)  was  intended,  as  by  its 
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terms  it  purported,  to  be  imperative,  but  that  character  was 
not  unconditionally  applicable  to  the  power  or  appointment 
and  disposition  in  the  primary  provision  relating  to  the 
Tilden  Tnist.  It  had  relation  to  the  limitation  over  to  the 
objects  of  the  ulterior  provision,  and,  in  consequence  of  the 
invalidity  of  the  latter,  his  intention,  if  the  trustees  had 
failed  to  appoint  the  Tilden  Trust  as  the  beneficiary,  would 
have  been  disappointed.  The  purpose  of  the  appointment 
and  disposition  Iq  that  institution  is  apparently  legal,  and 
at  common  law  may  have  lawfully  been  accomplished 
through  the  execution  of  a  power  in  the  manner  the  testa- 
tor sought  by  his  will  to  do  it.  It  also  fairly  comes  within 
the  purposes  for  which  a  power,  as  defined  by  the  statute, 
may  be  employed.  (Id.  §  74  )  At  common  law  a  trust  may 
have  been  attended  with  a  discretionary  power,  upon  the 
non-execution  of  which  the  enforceable  character  of  its 
ultimate  limitation  might  be  dependent.  This  relation  of 
powers  to  which  trusts  have  been  subjected  was  preserved 
and  provided  for  by  the  statute;  and,  while  a  trust  power 
is  in  its  nature  imperative,  that  character  of  it,  in  the  sense 
of  being  enforceable,  may,  when  its  execution  or  non-exe- 
cution is  made  expressly  to  depend  upon  the  will  of  the 
donee,  be  suspended  by  and  during  the  existence  of  such 
discretionary  power  or  determined  by  its  execution.  In 
the  present  case,  there  was  involved  in  the  provision  for 
the  Tilden  Trust  a  power  in  its  terms  discretionary;  and  so 
its  execution  or  non-execution  was  made  expressly  to  de- 
pend on  the  will  of  the  trustees,  and  the  purpose  being  law- 
ful, it  was  valid,  unless  in  contravention  of  the  statute 
against  perpetuities.  It  is  urged  that  the  limitation  pro- 
vided for  by  the  thirty-fifth  article  of  the  will  would  permit 
the  unlawful  suspension  of  the  absolute  power  of  alienation 
of  the  realty  and  of  the  absolute  ownership  of  the  personal 
property  constituting  the  residuary  estate  of  the  testator. 
(1  Rev.  St.  Y23,  §  15;  Id.  773,  §  1.)  This  would  be  so,  and 
its  effect  the  invalidity  of  the  limitation,  if  such  suspension 
would  not  by  the  terms  of  the  will  necessarily  terminate 
within  a  period  not  longer  than  the  continuance  of  the 
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life  of  the  survivor  of  the  two  persons  there  designated. 
{Schettler  v.  Smithy  41  N.  Y.  328.)  But  the  thirty-fifth 
article  must  be  construed  in  connection  with  the  thirty- 
ninth  article,  and  by  the  latter  the  testator  directed  that 
the  executors  and  trustees  "possess,  hold,  manage,  and 
take  care  "  of  the  residuary  estate  during  a  period  not  ex- 
ceeding such  two  lives.  This,  in  view  of  the  further  direc- 
tion that  they  apply  such  estate  to  the  objects  and  purposes 
mentioned  in  the  will,  which  was  imperative,  is  not  con- 
sistent with  the  suspension  of  the  absolute  power  of  aliena> 
tion  of  the  real  estate,  and  of  the  absolute  ownership  of  the 
personal  property  beyond  that  period.  It  therefore  seems 
that  the  future  estates  sought  to  be  created  by  the  testator 
were  so  limited  that  by  the  terms  of  those  provisions  they 
would  necessarily,  and  beyond  any  contingency,  have  ter- 
•  minated  within  the  period  prescribed  for  that  purpose  by 
the  statute,  and  in  that  respect  they  may  be  upheld. 

These  views  lead  to  the  conclusion  that  the  provisions  of 
the  will  relating  to  the  Tilden  Trust,  and  the  powers  for 
their  execution,  given  to  the  executors  and  trustees,  were 
valid,  and,  as  the  consequence,  the  main  purpose  of  the 
action  must  fail. 

Since  the  commencement  of  the  action,  and  upon  the  ap- 
plication of  the  executors  and  trustees,  a  Tilden  Trust  has 
been  incoporated  in  form  and  manner  satisfactory  to  them, 
and  organized.  They  determined  to  endow  it  with  the  en- 
tire residuary  estate,  and  made  to  the  institution  convey- 
ance and  transfer  accordingly,  subject  to  provisions  contin- 
gently made  in  the  will  by  the  testator  in  behalf  of  special 
trusts  by  him  created,  and  as  there  directed. 

It  is  insisted  that  the  act  of  incorporation  is  not  such  as 
was  intended  by  the  testator,  in  that  it  was  not  given  the 
corporate  capacity  designed  by  him,  and  for  the  further 
reason  that  it  designated  the  executors  and  testamentary 
trustees  as  permanent  trustees  of  the  institution.  By  the 
will  he  requested  them  to  obtain  *  *  an  act  of  incorporation 
of  an  institution  to  be  known  as  the  ^Tilden  Trusl,'  with 
capacity  to  establish  and  maintain  a  free  library  and  read- 
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ing-room  in  the  city  of  New  York,  and  to  promote  such 
scientific  and  educational  objects  as  my  said  executorsand 
trustees  may  more  particularly  designate.  Such  corpora- 
tion shall  have  not  less  than  five  trustees,  with  power  to 
fill  vacancies  in  their  number;  and,  in  case  said  institution 
be  incorporated,  *  *  *  I  hereby  authorize  my  said  ex- 
ecutors and  trustees  to  organize  the  said  corporation,  desig- 
nate the  first  trustees  thereof, "  etc.  In  the  preamble  of 
the  act  of  incorporation  it  is  stated  that  the  **  executors 
and  trustees  deem  it  inexpedient  to  designate  any  purposes 
of  the  corporation  *  *  *  other  than  the  estabUshment 
and  maintenance  of  a  free  library  and  reading-room  in  the 
city  of  New  York,  in  accordance  with  the  purpose  and  in- 
tention of  the  said  testator,"  and  such  was  the  capacity 
given  by  the  act  to  the  corporation.  The  first  section  pro- 
vided that  the  three  persons  (naming  them)  who  were  the 
executors  and  trustees,  and  such  other  persons  as  they 
should  associate  with  themselves,  and  their  successors, 
were  created  a  body  corporate,  under  the  name  and  title  of 
the  "  Tilden  Trust; "  and  by  the  second  section  it  was  pro- 
vided that  those  three  persons  should  be  permanent  trustees 
of  such  corporation,  and  that  they  designate  and  appoint 
other  trustees,  so  that  the  number  should  not  be  less  than 
five. 

The  testator  seems  to  have  had  in  view  only  one  definite 
purpose  of  the  corporation.  That  he  expressed.  Beyond 
the  establishment  and  maintenance  of  a  free  library  and 
reading-room,  he  contemplated  that  the  promotion  of  some 
further  scientific  and  educational  objects  might  suitably 
and  properly  be  added  and  sustained.  He  therefore  pro- 
vided that  the  corporate  capacity  be  adapted  to  such  objects 
in  that  respect  as  the  executors  and  trustees  should  desig- 
nate. This,  however,  would  be  dependent  upon  circum- 
stances to  be  determined  by  them,  and  he  left  it  to  their 
discretion.  He  evidently  did  not  intend  that  the  corpora- 
tion for  the  purpose  by  him  definitely  appointed  should  be 
frustrated  by  the  failure  of  the  executors  and  trustees  to 
exercise  their  discretion  in  such  manner  as  to  give  occasion 
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to  amplify  the  corporate  capacity  of  the  institution.  The 
question  whether,  after  the  creation  of  the  corporation  for 
the  free  library  and  reading-room,  the  executors  and 
trustees  may,  by  the  designation  of  such  further  objects, 
authorize  the  enlargement  of  its  capacity  accordingly,  does 
not  now  arise,  and  is  not  considered. 

We  think  the  incorporation  was  not  invalidated  by  the 
manner  the  capacity  of  the  institution  was'  defined  in  the 
act. 

When  the  plaintiff  commenced  this  action  it  may  have 
had  support  in  the  invalidity  of  the  ulterior  provision  of 
the  thirty-fifth  article  of  the  will  to  prevent  the  application 
of  any  portion  of  the  estate  to  the  indefinite  objects  and 
purposes  there  mentioned.  But,  as  the  executors  and 
trustees  afterwards  made  a  determination  which  would 
prevent  the  application  of  any  part  of  the  fund  to  those 
objects  and  purposes,  no  relief  in  that  respect  is  now  essen- 
tial; and  the  only  purpose  for  which  further  consideration 
need  be  given  to  that  subject  has  relation  to  the  question 
of  costs,  which  we  think  should,  on  behalf  of  the  several 
parties,  be  chargeable  to  the  estate  of  the  testator.  The 
judgment  of  the  court  below  should  therefore  be  reversed, 
and  the  complaint  dismissed,  with  costs  in  that  and  this 
court  to  all  parties,  appellants  and  respondent,  payable  out 
of  the  estate. 

All  concur  with  Brown,  J.,  except  Potter  and  Vann, 
JJ.,  who  concur  with  Bradley,  J. 
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S.  W.  Rep.  590. 

As  to  the  application  of  the  Oy.  Pres,  doctrine,  see  note  to  Beardsley  v.  Select- 
men of  Bridgeport,  5  Am.  Prob.  Rep.  298,  806;  Bristol  v.  Bistol,  id.  832,  840; 
Kinney  v.  Kinney,  86  Ky.  610;  6  Am.  Prob.  Rep.  158;  6  S.  W.  Rep.  593;  Hol- 
land V.  Alcock,  108  N.  Y.  812;  6  Am.  Prob.  Rep.  188;  16  N.  W.  Rep.  306; 
Doughten  v.VandeTer,  5  Del.  Ch.  516;  1  Am.  Prob.  Rep.  392;  Minot  v.  Baker, 
147  Mass.  848;  7  Am.  Prob.  Rep.  48;  17  N.  E.  Rep.  389;  Stratton  v.  Physio 
Medical  College,  149  Mass.  505;  7  Am.  Prob.  Rep.  65;  21  N.  E.  Rep.  874. 

As  to  what  are  public  charitable  or  religious  uses,  see  Rhymer's  Appeal,  93 
Pa.  St.  142;  2  Am.  Prob.  Rep.  171;  Simpson  v.  Welcome,  72  Me.  496;  2  Am. 
Prob.  Rep.  248;  Manner  v.  Philadelphia  Library  Company,  93  Pa.  St.  165;  2  Am, 
Prob.  Rep.  165;  Piper  v.  Moulton,  72  Me.  155;  2  Am.  Prob.  Rep.  574,  and  note 
586;  Hesketh  v.  Murphy.  86  N.  J.  Eq.  304;  3  Am.  Prob.  Rep.  7;  Matter  of 
Schouler,  184  Mass.  426;  8  Am.  Prob.  Rep.  249;  Ooodale  v.  Mooney,  60  N.  H. 
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As  to  the  validity  of  gifts  to  nonexistent  bodies,  see  Coit  ▼.  Comstock,  51 
Conn.  862;  4  Am.  Prob.  Rep.  164;  Tappan's  Appeal,  62  Conn.  412;  6  Am. 
Prob.  Rep.  193;  Dascomb  v.  Marston,  80  Me.  228;  6  Am.  Prob.  Rep.  248;  18 
Atl.  Rep.  888;  Orulkshank  ▼.  Home  for  Friendless,  118  N.  Y.  887;  6  Am. 
Prob.  Rep.  490,  and  note  498;  21  N.  E.  Rep.  64;  and  Hayes  ▼.  Pratt,  infra. 
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Scott  vs.  Raub. 

[88  Virginia,  721.] 

Slavery — Marriage — Legitimacy  of  child. 

A  common  law  marriage  could  not  be  consummated  between  persons  one  of 
whom  was  at  the  time  a  slave. 

A  child  born  in  1862  of  a  slave  mother,  the  father  being  a  free  colored  man, 
the  parents  at  the  time  and  until  the  death  of  the  mother  in  1864,  living 
together  as  man  and  wife,  the  father  recognizing  and  educating  the  child, 
is  entitled  to  inherit  from  the  father,  under  Const.  Va.  art.  11,  §  7,  pro- 
viding that  a  child  of  parents  either  or  both  of  whom  were  slaves  at  and 
during  the  period  of  their  cohabitation,  shall  inherit  the  estate  of  the 
father  as  though  born  in  lawful  wedlock,  if  the  father  recognized  it  as  his 
child  and  the  mother  as  his  wife,  and  under  Act,  February  27,  1866,  §  2, 
declaring  legitimate  the  children  of  colored  persons  who  previous  to  the 
passage  of  the  act  have  undertaken  and  agreed  to  occupy  the  relation  of 
husband  and  wife  and  as  such  cohabit  at  the  time  of  its  passage,  or  whose 
cohabitation  has  ceased  by  reason  of  the  death  of  the  mother  prior  to  its 
passage. 

The  degree  of  colored  blood  in  such  child  or  its  parents  is  immaterial,  the 
mother  being  a  slave  and  both  parents  belonging  socially  to  the  class 
known  as  colored  persons. 

Suit  by  Sarah  E.  Eaub  against  Robert  Scott  to  recover 
an  interest  in  certain  real  estate.  Decree  for  plaintiff. 
Defendant  appeals. 

Duke  &  Duke,  for  appellant. 

Geo,  Perkins  and  Thos.  S.  Martin,  for  appellee. 

Lacy,  J. — The  case  is  as  follows :  Sarah  E.  Raub,  the 
appellee,  a  woman  of  color,  filed  her  bill  in  the  said  court 
against  the  appeUant,  Robert  Scott,  for  partition  of  the 
real  estate  which  had  been  held  jointly  by  the  defendant 
and  his  deceased  brother,  James  Scott,  who  were  the  sons 
of  Jesse  Scott,  deceased.  The  complainant  claimed  to  be, 
as  the  only  child  of  James  Scott,  deceased,  entitled  to  the 
undivided  one-half  of  the  said  land,  which  had  belonged  to 
him.  But  the  defendant  denied  that  she  was  the  legiti- 
mate child  of  said  James  Scott,  and  entitled  to  the  said 
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land  as  such,  and  claimed  it  all  for  himself  as  the  sole  sur- 
viving brother  of  the  said  James  Scott,  deceased.  The 
facts  appeared  by  depositions  to  be  that  Jesse  Scott  was 
the  owner  of  the  said  real  estate,  and  that  his  two  sons, 
Robert  and  James,  inherited  the  same  from  him.  That 
they  had  jointly  occupied  the  said  land  up  to  the  time 
of  the  death  of  James,  which  occurred  in  1888.  That  in 
1861,  one  Ann  Settles,  a  slave  woman,  was  hired  as  a 
domestic  in  the  house  of  James  Scott,  himself  a  free  per- 
son of  color,  and  soon  after  cohabitation  was  had  between 
the  said  freeman  and  the  slave  woman  of  color.  In  1862 
the  appellee  was  born  of  this  intercourse,  and  in  1864  Ann 
died,  but  the  child  was  retained  in  the  house  by  James, 
and  recognized  as  his  child,  and  reared  to  womanhood 
by  him,  and  subsequently  married  a  man  named  Raub. 
In  1888  James  died  intestate. 

There  is  some  conflict  on  the  subject,  but  the  evidence 
tends  to  show  that  these  people,  both  James  and  Ann,  had 
less  than  one-fourth  of  negro  blood. 

The  Circuit  Court  at  the  hearing  held  that  a  common-law 
marriage  had  been  had  and  solemnized  between  James  and 
Ann,  and  that  the  plaintiff,  the  issue  of  the  marriage,  was 
capable  of  inheriting,  and  so  took  the  father's  real  estate  of 
which  he  died  intestate;  and  also  that  as  Ann  was  a  slave, 
and  was  recognized  by  James  as  his  wife,  and  that  as  after 
the  death  of  Ann,  and  after  the  passage  of  the  act  of  Feb- 
ruary 27,  1866,  he  recognized  the  said  issue  of  the  mar- 
riage, Sarah,  the  plaintiff,  as  his  child,  she  was  thus  made 
legitimate ;  and  decreed  according  to  the  prayer  of  the 
plaintiff's  bill;  whereupon  the  appellant,  Scott,  applied  for 
and  obtained  an  appeal  to  this  court. 

1.  As  to  the  supposed  common-law  marriage  between 
James  and  Ann ;  as  one  of  the  parties  to  the  alleged  con- 
tract of  marriage  was  a  slave,  there  could  be  no  such  con- 
tract entered  into. 

A  slave  cannot  marry,  because  he  cannot  make  a  valid 
contract,  because  the  duties  of  a  slave  are  inconsistent  with 
the  duties  of  a  husband  or  wife,  and  because  a  slave  is 
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property.  So  the  marriage  of  a  slave  is  a  mere  nullity, 
though  it  is  allowed  a  certain  moral  effect.  (14  Amer.^  & 
Eng.  Enc.  Law,  497,  and  authorities  cited.  In  Hall  v.  U. 
S.  (92  U.  S.  27,  30),  it  is  said:  ''  It  was  an  inflexible  rule  of 
the  law  of  African  slavery,  wherever  it  existed,  that  the 
slave  was  incapable  of  entering  into  any  contract,  not  ex- 
cepting the  contract  of  marriage."  And  in  MaZinda  v. 
Oardnery  (24  Ala.  719),  it  is  said:  "The  father  and  mother 
were  slaves,  and  such  persons  are  incapable  of  contracting 
marriage,  because  that  relation  brings  with  it  certain  duties 
and  rights,  with  reference  to  which  it  is  supposed  to  be 
entered  into.  But  the  duties  and  rights  which  are  deemed 
essential  to  this  contract  are  necessarily  incompatible  with 
the  nature  of  slavery. " 

"A  slave,  being  property,  has  not  the  legal  capacity  to 
make  a  contract,  and  is  not  entitled  to  the  rights  nor  sub- 
jected to  the  liabilities  incident  thereto."  (Howard  v. 
Howard  J  6  Jones,  [N.  C]  235  ) 

2.  But,  as  has  been  said,  such  a  mai'riage  is  allowed  a 
certain  moral  force,  and  may  be  confirmed  after  emancipa- 
tion. In  most  states  there  are  statutes  relating  to  this  sub- 
ject, which  it  is  said  was  an  important  one  once,  but  is  now 
no  longer  important,  except  as  history.  {Stike  v.  Swanson^ 
44  Ala.  633  ;  McBeynolds  v.  State^  5  Cold.  18;  Francis  v. 
Francis,  31  Grat.  283.) 

In  the  Constitution  of  this  state,  art.  II,  §  7,  it  is  pro- 
vided that  '*  the  children  of  parents,  one  or  both  of  whom 
were  slaves  at  and  during  the  period  of  cohabitation,  and 
who  were  recognized  by  the  father  as  his  children,  and 
whose  mother  was  recognized  by  such  father  as  his  wife, 
and  was  cohabited  with  as  such,  shall  be  as  capable  of  in- 
heriting any  estate  whereof  such  father  may  have  died 
seised  or  possessed  as  though  they  were  born  in  lawful 
wedlock. " 

And  by  the  second  section  of  the  act  of  February  27, 
1866,  it  is  provided:  *'  Sec.  2.  That  when  colored  persons, 
before  the  passage  of  this  act,  shall  have  undertaken  and 
agreed  to  occupy  the  relation  of  husband  and  wife,  and 
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shall  be  cohabiting  together  as  such  at  the  time  of  its  pas- 
sage, whether  the  rights  of  marriage  have  been  celebrated 
between  them  or  not,  they  shall  be  deemed  husband  and 
wife,  and  be  entitled  to  the  rights  and  privileges  and  sub- 
ject to  the  duties  and  obligations,  of  that  relation,  in  like 
manner  as  if  they  had  been  duly  married  by  law,  and  all 
their  children  shall  be  deemed  legitimate,  whether  born 
before  or  after  the  passage  of  this  act;  and,  when  the  par- 
ties have  ceased  to  cohabit  before  the  passage  of  this  act  in 
consequence  of  the  death  of  the  woman,  or  from  any  other 
cause,  all  the  children  of  the  woman  recognized  by  the 
man  to  be  his  shall  be  deemed  legitimate."  (Acts  1866-66, 
p.  85.) 

This  act  was  construed  by  this  court  in  the  case  of  Fran- 
CIS  V.  Francis  J  supra.  Judge  Staples,  in  that  case,  in  an 
able  opinion,  said:  '^It  is  insisted  that  the  parties  to  this 
suit,  although  they  were  colored  persons,  and  living  to- 
gether as  man  and  wife  at  the  time  of  the  passage  of  this 
act,  are  not  within  the  influence  of  its  provision,  inasmuch 
as  they  were  free  before  the  war,  and  might  have  been 
lawfully  married  under  the  laws  then  in  force;  that  the 
sole  object  of  this  legislation  was  to  provide  a  remedy  for 
persons  emancipated  by  the  war,  who,  being  slaves,  could 
not  legally  contract  the  marriage  relation,  and  who,  from 
want  of  proper  information,  even  after  freedom  acquired, 
might  not  undei-stand  the  necessity  and  propriety  of  so 
doing.  The  words  include  all  colored  persons,  no  matter 
how  or  when  their  freedom  was  acquired.  The  next  ques- 
tion is  as  to  the  character  of  proof  requisite  to  show  that 
the  parties  are  within  the  statute.  It  has  been  very  prop- 
erly said  it  was  not  the  intention  of  the  legislature  to  force 
upon  persons  the  relation  of  husband  and  wife  against  the 
consent  of  either.  It  must  appear  that  they  have  agreed  to 
occupy  that  relation.  The  fact  that  they  have  so  agreed  is, 
however,  not  always  susceptible  of  direct  proof.  The 
courts  must  in  many  cases  infer  it  from  the  circumstances. 
It  is  not  necessary  that  the  parties  shall  have  expressly 
agreed  to  live  together  as  husband  and  wife.     The  agree- 
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meat  or  understanding  may  be  implied,  as  in  other  cases, 
from  their  conduct  and  declarations.  In  the  present  case , " 
says  Judge  Staples,  ''there  is  no  positive  proof  of  an  ex- 
press agreement  of  the  appellant  and  the  appellee  to  occupy 
the  relation  to  each  other  of  husband  and  wife,  but  the 
circumstances  tending  to  show  implied  understanding  of 
that  sort  are  almost  as  satisfactory  as  the  direct  testimony 
of  unini  peached  witnesses  to  the  fact.  It  appears  that 
they  lived  together  in  the  house  of  the  appellant  as  early 
as  the  year  1852,  and  so  continued  down  to  the  year 
1868." 

And  Judge  Wingpield,  of  the  Special  Court  of  Appeals 
of  Virginia,  in  the  case  of  Colston  v.  Quandery  reported  in 
1  Va.  'Law  J.  689,  speaking  of  the  marriage  of  a  free  man  of 
color  to  a  slave  woman  of  color  in  1842,  and  construing  the 
effect  of  the  clause  adopted  April  7,  1864,  in  the  Alexandria 
constitution  of  the  Pierpont  government,  as  it  is  called, 
the  said  marriage  having  been  solemnized  by  a  minister  of 
the  gospel  with  the  consent  of  the  master  of  the  slave, 
said:  "Marriage  is  a  civil  contract,  and  may  be  entered 
into  by  all  unmarried  persons  who  have  the  physical,  men- 
tal, and  legal  capacity  to  contract  it;  yet,  like  all  other 
contracts,  to  make  the  contract  of  marriage  valid  it  must 
be  entered  into  by  the  mutual  consent  of  parties  having 
the  mental  and  legal  capacity  to  enter  into  it,  and,  if  this 
is  wanting  in  either  party,  the  marriage  is  void,  unless 
ratified  by  such  party  after  the  disability  is  removed;  but, 
if  so  ratified  after  the  competency  of  the  party  is  attained 
or  restored,  the  marriage  is  valid  and  binding  on  the  par- 
ties, and  they  need  not  be  married  again;"  citing  Bish.  Mar. 
&  Div.  §§  55,  189. 

As  far  back  as  1819,  the  Supreme  Court  of  Louisiana,  in 
the  case  of  Oirod  v.  Lewis j  (6  Mart.  [La.]  559),  held  that, 
"  while  a  slave  had  no  legal  capacity  to  assent  to  a  con- 
tract, with  the  consent  of  their  masters  they  might  marry, 
and  had  the  moral  capacity  to  enter  into  such  a  connection; 
yet,  while  they  remained  in  a  state  of  slavery,  it  could  pro- 
duce no  civil  effect.     Emancipation  gave  to  the  slave  his 
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civil  rights,  and  a  contract  of  marriage  valid  and  legal  by 
the  consent  of  the  master,  and  moral  assent  of  the  slave, 
from  the  moment  of  freedom  (although  dormant  during 
slavery)  produced  aU  the  effects  which  result  from  such 
contracts  among  free  persons. "  See,  also,  Johnson  v.  John- 
son^ 45  Mo.  595;  McReynolds  v.  State^  supra. 

These  cases  proceed  upon  the  effect  of  emancipation  upon 
such  a  contract  proprio  vigorcy  Judge  Wingfield  resting 
the  question  upon  the  emancipation  clause  of  the  Constitu- 
tion in  force  over  the  country  in  which  the  parties  resided, 
and  passing  by  the  act  of  February  27,  1866,  as  not  needed 
for  his  purposes,  and  making  no  reference  to  the  eleventh 
article  of  the  Virginia  Constitution,  supra. 

It  is  clear  that  under  the  act  of  February  27, 1866,  as  con- 
strued by  Judge  Staples,  speaking  for  this  court,  in  Fran- 
cis V.  Francis,  and  the  eleventh  article  of  the  Virginia 
Constitution,  the  appellee,  who  was  the  issue  of  a  slave 
woman  by  a  free  man,  who  acknowledged  her  as  his  wife, 
and  recognized  the  issue  of  the  cohabitation  as  his  child 
after  April,  1866,  and  after  the  adoption  of  the  Constitution, 
was  rendered  legitimate,  and  capable  of  inheriting,  and  did 
inherit,  the  land  in  dispute. 

The  discussion  of  the  degree  of  colored  blood  in  said  ap- 
pellee is  unprofitable.  She  was  a  slave,  and,  being  a  slave, 
the  law  (article  II,  §  7,  Const.  Va.)  applied  to  her,  and  to 
her  offspring  mentioned  herein,  whether  she  had  three- 
fourths  or  any  greater  amount  of  white  blood. 

Her  mother  was  the  slave  of  one  Moon,  who  provided  by 
his  will  that  his  slaves  should  be  hired  out  until  one  named 
had  been  redeemed,  as  he  called  it,  and  enough  realized  to 
send  them  all  to  a  free  state  ;  and  that,  until  such  amount 
had  been  realized  so  as  to  carry  out  his  will  in  full  and  fair 
effect,  they  should  be  kept  here  and  hired  out.  The  woman 
Ann,  under  our  law  as  it  then  was,  followed  the  status  of 
her  mother,  and  was  a  slave.     (Ch.  103,  §§  1-17.) 

The  statute  relied  on  by  the  counsel,  (section  9,  c.  103, 
Code  1860),  providing  that  "  every  person  who  has  one- 
fourth  part  or  more  of  negro  blood  shall  be  deemed  a  mul- 
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atto,  and  the  word  '  negro '  in  any  other  section  of  this  or 
any  other  statute  shall  be  construed  to  mean  mulatto  as 
well  as  negro,"  has  no  application  to  any  slave,  but  was 
intended  to  apply  only  to  free  negroes.  The  condition  of 
slavery  fixed  the  civil  status  of  any  such  person  as  was  a 
slave,  and  the  offspring  of  the  female  slave  followed  the 
status  of  the  mother,  irrespective  of  any  admixture  of 
white  blood  whatever,  and  this  is  apparent  by  an  inspection 
of  the  statutes  of  the  Code.  Slaves  are  always  referred  to 
as  such,  and  the  word  *  ^  negro  "  is  used  only  with  respect 
to  free  negroes. 

Section  17,  c.  108,  Code  1860,  is  as  follows:  "The  court 
of  any  county  or  corporation,  upon  satisfactory  proof  by  a 
white  person  of  the  fact,  may  grant  to  any  free  person  of 
mixed  blood  a  certificate  that  he  is  not  a  negro,  which  cer- 
tificate shall  protect  such  person  against  the  penalties  and 
disabilities  to  which  free  negroes  are  subject  as  such;"  by 
which  they  became  entitled  to  be  tried  as  white  persons, 
were  allowed  to  give  testimony  in  courts  of  justice  against 
\vhite  persons,  etc.  {Dean  v.  Com.,  4  Grat.  541),  where 
both  of  these  sections  were  given  effect. 

Construing  the  act  of  February  27,  1866,  in  Francis  v.* 
Francis,  supra,  Judge  Staplks  says  the  law  was  intended 
to  apply  to  all  classes  of  colored  persons.  These  parties 
w^ere  both  classed  as  colored  persons,  socially  speaking,  as- 
sociated with  colored  persons,  attended  schools  established 
for  colored  children,  attended  and  joined  a  church  estab- 
lished and  attended  by  colored  pei'sons  generally,  and  the 
law  should  be  liberally  construed.  We  will  consider  what 
was  the  defect  and  mischief  against  which  the  existing 
laws  did  not  provide,  what  remedy  has  been  provided  by 
our  law-makers  to  cure  the  defect  and  prevent  the  mis- 
chief, and  the  true  reason  of  the  remedy.  It  is  the  duty  of 
the  courts  at  all  times  to  make  such  construction  as  should 
suppress  the  mischief  and  advance  the  remedy.  A  reme- 
dial act  should  be  so  construed  as  most  effectually  to  meet 
the  beneficial  end  in  view,  and  prevent  a  failure  of  the 
remedy.     It  is  a    general    rule  that  a  remedial    statute 
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should  be  construed  liberally,  and  a  statute  made  pro  bono 
publico  should  be  so  construed  that  it  may,  as  far  as  possi- 
ble, attain  the  end  proposed.  The  act  of  February  27, 1866, 
speaks  of  colored  persons,  and  the  act  of  1865-66,  c.  17,  §  1, 
p.  84,  defines  what  a  "colored  person"  is,  as  follows: 
' '  Every  colored  person  having  one-fourth  or  more  of  negro 
blood  shall  be  deemed  a  colored  person." 

The  Constitution  of  Virginia,  art.  11,  §  7,  provides  for 
slaves  by  that  name;  but  it  is  contended  that  under  our 
statutes  in  force  at  that  time,  and  referred  to  above,  James 
was  not  a  negro  or  mulatto,  but  a  peraon  of  mixed  blood, 
and  so  in  contemplation  of  law  a  white  man;  and  that 
neither  James  nor  Ann  were  colored  persons,  as  defined 
above;  and  that  the  statute  of  February  27,  1866,  did  not, 
therefore,  apply  to  them,  and  that  the  constitutional  pro- 
vision could  not  apply  for  the  same  reason,  as  far  as  James 
was  affected.  But  the  evidence  shows  that,  independent  of 
the  slavery  of  the  woman,  they  were  socially  of  the  class 
known  as  "colored  persons,"  and,  when  words  are  capable 
of  a  twofold  construction  in  statutes,  the  rule  is  to  adopt 
such  a  Construction^  and  such  interpretation,  ut  res  magis 
valeat  quam  pereat,  and  the  words  of  a  statute  are  to  be 
taken  in  their  ordinary  and  familiar  signification  and  im- 
port, and  regard  is  to  be  had  to  their  general  and  proper 
use,  for  jiis  et  norma  loqixendi  is  governed  by  usage;  and 
the  meaning  of  words,  spoken  or  written,  ought  to  be  al- 
lowed as  it  constantly  has  been  taken ;  and  we  concur  with 
Judge  Staples'  views  as  expressed  in  his  clear  and  able 
opinion  cited  above,  that  this  act  was  intended  to  apply  to 
all  classes  of  colored  persons,  and  is  applicable  to  the  par- 
ties here,  irrespective  of  the  degree  of  their  color,  if  they 
belonged  to  the  class  mentioned — to-wit,  colored  persons — 
as  they  evidently  did. 

Again,  there  is  no  clear  proof  offered,  and  probably  none 
attainable,  as  to  the  degree  of  colored  blood  possessed  by 
either;  one  witness  saying  the  woman  had  more  than  one- 
fourth  negro  blood,  and  as  to  the  man  that  ^^he  was  a 
colored  man.     I  base  my  opinion  upon  the  privileges  he 
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enjoyed;  he  voted  when  other  colored  people  vote,  and  not 
before;"  and  of  the  woman,  Ann,  also  that  she  always 
passed  as  a  colored  person.  It  never  has  been  questioned. 
We  have  not  gone  into  the  evidence  in  detail  of  the  recog- 
nition by  the  husband  and  father  of  the  wife  and  child.  It 
is  established  clearly  by  entries  in  the  family  Bible,  made 
by  the  husband  and  father,  registering  the  death  of  the 
wife  and  the  birth  of  the  child,  and  by  an  unbroken  line  of 
conduct,  and  by  plain  words  as  weU.  We  are  of  opinion 
that  the  appellee  is  therefore,  in  legal  contemplation,  the 
legitimate  child  of  James  Scott,  and  is  entitled,  by  inheri- 
tance, to  the  real  estate  in  dispute,  which  was  his;  and,  the 
decree  of  the  Circuit  Court  of  Albermarle  having  so  de- 
cided, the  same  is  right,  and  must  be  affirmed. 


Under  the  Florida  statute  the  children  of  slave  marriages  that  terminated 
before  emancipation  and  were  never  recognized  thereafter,  have  no  inheritable 
blood.    Williams  v.  Kimball,  16  So.  Rep.  783. 

As  to  legitimation  of  children  by  the  subsequent  marriage  of  their  parents, 
see  Adams  v.  Adams,  supra,  and  note;  by  acknowledgment  of  falher,  see^ 
Blythe  v.  Ayres,  supra. 


John  Dickison  vs,  William  B.  Dickison,  Ext. 

[138  Illinois,  541.] 

Words  of  exclusion — Residuary  devise. 

A  son  to  whom  testator  makes  a  devise  "  to  be  in  full  of  his  portion  of  my 
estate  **  IS  not  entitled  to  share  under  a  subsequent  clause  of  the  will  direct, 
ing  the  sale  of  the  residuary  estate  and  the  payment  of  the  proceeds,  one- 
third  to  the  widow  and  the  other  two-thirds  among  the  children  in  equal 
proportions. 

Error  to  Appellate  Court,  Second  District. 
Application  by  John  A.  Dickison  to  County  Court  for 
order  allowing  him  to  share  in  the  estate  of  Griflfith  Dicki- 
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son,  deceased,  which  was  disallowed,  the  order  of  disallow- 
ance being  affirmed  by  the  Appellate  and  District  Courts. 

McCvlloch  &  McCvllochy  for  the  appellant. 

Arthur  Keithley^  for  the  appellee. 

Shope,  J. — April  9,  1874,  Griffith  Dickison,  then  in  life, 
made  his  last  will  and  testament.  At  that  time,  it  is  con- 
ceded for  the  purpose  of  this  appeal,  he  had  ten  children. 
In  and  by  clauses  2  to  8,  inclusive,  and  clause  10  of  the 
will,  he  made  specific  devises  to  his  wife  and  eight  of  the 
children,  severally.  By  clause  9  he  made  a  specific  devise 
to  his  two  other  children  as  follows: 

' '  Ninth.  To  ray  children  John  Abraham  and  Mary  Ann  I 
will,  devise,  and  bequeath  the  west  half  of  the  north-west 
quarter  of  section  twenty-seven,  in  township  ten  north, 
range  seven  east,  in  equal  shares,  to  be  in  full  of  their  por- 
tions of  my  estate,  both  real  and  personal,  to  be  theirs,  their 
heirs'  and  assigns'  forever."  The  eleventh  clause  of  the 
will  is  as  follows: 

^^  Eleventh,  All  the  rest  of  the  real  estate  of  which  I  may 
die  possessed  shall  be  by  my  executor  sold,  also  aU  the  per- 
sonal property  I  may  have  at  my  death  shall  be  sold,  and 
from  the  proceeds  of  such  sales  he  shall  first  pay  all  my 
debts,  etc.  The  remainder  he  shall  divide  amongst  my 
heirs  as  follows:  To  my  wife,  Sarah  A.  Dickison,  one-third 
part  thereof,  and  the  remainder  to  my  children  in  equal 
portion,  share  and  share  alike,  to  be  theirs,  their  heirs'  and 
assigns'  forever  absolute."  On  the  7th  day  of  March,  1882, 
there  was  executed  by  the  testator  in  due  form  of  law,  and 
attached  to  the  original  will,  the  following  codicil: 

^'Whereas,  I,  Griffith  Dickison,  did  on  the  9th  day  of 
April,  1874,  make  my  last  wiU  and  testament,  in  and  by 
which  will  I  made  devises  to  all  my  children  then  born; 
and  whereas,  since  that  date  a  son  has  been  born  to  me, 
whom  I  have  named  Fred,  I  make  this  codicil  to  my  said 
will,  to  have  the  same  force  and  effect  as  if  it  was  a  part  of 
my  original  will,  that  is  to  say,  I  will,  devise,  and  bequeath 
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to  my  Bon  Fred  (certain  described  realty)  in  fee,  and  to  my 
daughter  Boxie  J.  Hitchcock  (certain  prescribed  realty)  in 
fee." 

The  testator  died  March  14,  1886,  and  shortly  thereafter 
said  will,  with  the  codicil  annexed,  was  duly  admitted  to 
probate.  Subsequently  the  executor  reported  to  the  County 
Court  that  after  payment  of  all  claims,  etc.,  he  had  in  his 
hands  $9,214.05  for  distribution  under  the  residuary  clause 
of  the  will,  and  asking  an  order  of  the  court  thereon. 

The  question  presented  by  this  record  is  whether  appel- 
lant, John  A.  Dickison,  is  entitled  to  participate  in  the  dis- 
tribution of  that  fund.  That  he  was  a  child  of  the  testator, 
and  therefore  fell  within  the  designation  of  persons  who 
were  to  take  under  the  residuary  clause  of  the  will,  is  con- 
ceded. It  must,  therefore,  be  held  that  he  is  a  distributee 
thereunder  of  the  residuum  in  the  hands  of  the  executor, 
unless  that  clause  is  controlled  by  other  portions  of  the 
will,  so  as  to  exclude  him  from  participation,  and  this  must 
depend  upon  the  intention  of  the  testator  as  expressed  in 
his  will.  The  sole  purpose  of  construction  of  the  instru- 
ment is  to  find  and  declare  the  intention  of  the  testatof , 
that  effect  may  be  given  to  such  intention,  when  not  con- 
trary to  public  policy,  or  in  contravention  of  law  or  the 
rules  of  property.  The  construction  depends  upon  the  in- 
tention of  the  testator,  to  be  ascertained  from  a  full  view 
of  everything  contained  in  the  will  giving  just  weight  and 
operation  to  each  clause  and  word  employed,  unless  there 
is  some  invincible  repugnance,  or  some  portion  of  it  is  ab- 
solutely unintelligible.  (1  Redf .  Wills,  334  et  seq. ;  Caru- 
thers  V.  McNeil,  97  111.  256;  Kennedy  v.  Kennedy ,  105  111. 
350;  Tavbenhan  v.  Danz,  125  111.  529;  17  N.  E.  Eep.  456, 
and  cases  cited. ) 

By  the  ninth  clause  of  his  will  the  testator  devised  to 
John  A.  (appellant)  and  Mary  Ann,  his  son  and  daughter, 
as  tenants  in  common,  the  tract  of  land  therein  described, 
^  *  to  he  in  fvll  of  their  portion  of  my  estate,  both  real  and 
personal;  to  be  theirs,  their  heirs'  and  assigns'  forever. " 
The  language  here  employed  is  neither  ambiguous  nor  un- 
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intelligible.  If  understood  in  their  ordinary  and  popular 
significance,  as  they  must  be,  except  where  technical  terms 
are  used,  the  words  convey  a  definite  and  certain  meaning. 
The  word  '* portion"  iA  its  commonly  accepted  meaning,  is 
the  equivalent  of  part,  share,  or  division.  (Worcester's  Die.) 
"To  be  in  full  of  their  part  or  share  or  division  of  an 
estate,"  means  to  be  the  complete  measure  of  such  share, 
part,  or  division.  (Worcester.)  The  evident  intention  of 
the  testator  was  that  the  land  devised  was  to  be  the  com- 
plete measure  of  what  these  devisees  should  take  or  receive 
as  their  part,  share,  division,  or  portion  of  his  estate. 

Nor  is  the  construction  less  satisfactory  if  it  be  consi- 
dered that  the  testator  used  the  word  "portion"  in  its 
technical  legal  sense.  Technically  a  "portion"  is  defined 
to  be:  "  The  part  of  a  parent's  estate,  or  of  the  estate  of  one 
standing  in  theplace  of  a  parent,  which  is  given  to  a  child." 
(Bouvier.)  The  devise  would  therefore  be  in  full, —  i.  e., 
the  complete  measure  of  the  part  of  the  testator's  estate 
given  or  devised,  or  the  provision  made  by  the  testator  for 
these  devisees. 

The  evident  intention  of  the  testator,  as  manifested  by 
this  clause  of  the  will,  was  to  limit  the  quantity  of  hia 
estate  to  be  taken  or  received  by  his  son  John  A.  and  his 
daughter  Mary  A.  to  the  specific  devise  of  the  land  men- 
tioned in  clause  9.  This  intention  is  clearly  and  unambigu- 
ously expressed.  The  difficulty  arises,  however,  not  in  re- 
spect of  any  uncertainty  as  to  the  intent  expressed  in  this 
clause  of  the  will,  but  because  of  the  repugnancy  existing 
between  this  and  the  eleventh,  or  residuary,  clause.  The 
latter  clause  provides,  as  we  have  seen,  that  all  the  rest  and 
residue  of  the  testator's  real  estate,  not  spedficaUy  devised, 
and  all  his  personal  estate,  shall  be  sold  by  his  executors, 
and,  after  paying  debts,  etc.,  the  remainder  be  divided 
among  his  heirs  as  follows:  To  his  wife,  one- third  part 
thereof;  "and  the  remainder  to  my  children  in  equal  por- 
tions, share  and  share  alike,  their  heirs  and  assigns,  forever, 
absolute."  It  will  be  observed  that  the  testator  here  again 
uses  the  word  "  portion  "  as  the  equivalent  of  part  or  share* 
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It  is  apparent  that  if  appellant  and  his  sister  Mary  A. 
are  held  to  be  included  in  this  general  residuary  clause^  the 
provision  of  clause  9,  that  the  land  therein  devised  shall  be 
in  full  of  all  they  shall  receive  from  the  estate  of  the  testa- 
tor, is  rendered  nugatory.  There  is,  therefore,  it  is  said, 
repugnance  between  these  two  clauses,  and  that  in  such 
case  the  latter  provision  must  control.  The  rule  is  well 
estabUshed  in  this  state,  as  elsewhere,  that  when  the 
clauses  of  a  will  are  irreconcilable,  and  the  repugnance  in- 
vincible, the  latter  clause  will  generally  prevail.  {Brown- 
field  V.  Wilson^  78  111.  470;  Murfitt  et  al.  v.  Jessop,  94  III. 
158;  3  Jarm.  Wills,  705;  1  Redf.  Wills,  443-445.) 

In  matters  of  so  great  solemnity  as  making  a  testamentary 
disposition  of  property  it  cannot  be  presumed  that  a  testa- 
tor would  purposely  make  inconsistent  provisions,  incapable 
of  being  carried  into  effect.  Unlike  conveyance  by  deed, 
in  which  the  first  complete  grant  leaves  nothing  in  the 
grantor  to  be  subsequently  conveyed,  a  will  remains  am- 
bulatory, and  the  latest  expressed  intention  is  to  be  given 
operation;  and,  as  the  testator  might  have  changed  his 
mind  during  the  drafting  of  his  will,  there  being  no  way 
of  accounting  for  or  removing  the  repugnancy,  it  will  be 
presumed  that  he  did,  after  writing  the  former  clause, 
change  his  purpose,  and  that  the  subsequent  clause  gives 
expression  to  a  latter  formed  intention.  The  rule  is  adopted 
by  the  courts  as  an  aid  to  finding  the  real  intention  of  the 
testator,  as  finally  expressed  in  his  will,  and  arises  out  of 
the  very  necessity  of  the  case,  and  rests  upon  the  single 
presumption  of  fact  of  change  of  intention  while  writing  the 
will.  The  fundamental  rule  of  construction  being,  as  we 
have  seen,  that  the  intention  is  to  be  found  from  a  consid- 
eration of  the  whole  will,  and  such  construction  given  as  will 
uphold  aU  of  its  provisions,  and  give  to  each  clause  and 
part  its  just  operation  and  effect,  it  follows  that  the  pre- 
sumption of  the  fact  upon  which  the  rule  is  predicated  will 
never  be  indulged,  or  the  rule  applied,  until  it  is  found  by 
the  application  of  all  other  rules  of  construction  that  the 
difficulty  is  unsolved,  and  the  clauses  remain  invincibly  re- 
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pugnant.     (Redf.  Wills,  445-452,  and  cases  cited;  MorrcUl 
V.  Suttofiy  1  Phil.  Ch.  532.) 

The  tendency — of  modern  American  decisions  at  least — 
is  towards  reconciling  the  apparent  repugnancy,  if  possible, 
without  adopting  unreasonable  or  absurd  constructions;  so 
much  so,  that  it  is  stated  by  the  learned  author  just  cited 
*^  that  it  is  now  becoming  very  uncommon  with  us  to  hear 
a  court  declare  a  will,  or  any  of  its  provisions,  wholly  in- 
operative by  reason  of  repugnancy  or  uncertainty."  (Page 
453.)  The  rule,  therefore,  which  sacrifices  the  former 
clause,  because  inconsistent  with  a  later  one,  is  never  ap- 
pUed,  except  upon  a  failure  to  give  such  construction  as 
renders  the  whole  will  effective,  and  allows  each  provision 
to  stand.  Hence  it  has  been  held  that  to  enable  the  court 
to  uphold  all  the  provisions  of  the  will  it  is  permissible  to 
resort  to  every  reasonable  intendment, — to  reverse  the  rela- 
tive order  of  the  devises  or  bequests;  and  to  transpose  the 
different  provisions  of  the  will,  if  it  be  possible  thereby  to 
render  them  consistent  and  give  effect  to  each.  {Mutter* s 
Appeal,  38  Pa.  St.  314;  Covenhoven  v  ShuleVy  2  Paige,  122; 
Pruden  v.  PrudeUy  14  Ohio  St.  251;  Langliam  v.  Sanford, 
19  Ves.  641;  Brocklehank  v.  Johnson^  20  Beav.  205;  Ridout 
V.  Dowling,  1  Atk.  419;  Hatfield  v.  Snider,  42  Barb.  615; 
Crissman  v.  Crissman,  5  Ired.  498.)  And  so  repugnant 
words,  in  whatever  portion  of  the  will  they  occur,  which 
contravene  the  evident  general  purpose  and  intention  of 
the  testator  as  clearly  expressed,  may  be  rejected  or  trans- 
posed or  limited  and  controlled  by  other  and  prior  provis- 
ions, and  by  the  general  purpose  and  intent  thus  clearly 
manifested.  {Holliday  v.  Dixon,  27  HI.  33;  Watlington  v. 
Walton,  4  De  Gex.  M.  &  G.  259;  Boon  v.  Comforth,  2  Ves. 
Sr.  277;  Jones  v.  Price,  11  Sim.  557.) 

Further  discussion  of  the  general  rule  will  be  unneces- 
sary, as  we  are  not  required  to  go  to  so  great  length  in  the 
construction  of  this  will  as  many  of  the  cases  have  gone. 
•  It  is  also  a  famiUar  rule  in  the  construction  of  wills  that 
general  provisions  in  a  will  must  give  way  to  specific  pro- 
visions, where  there  is  a  general  devise  of  property  in  one 
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part  of  the  will,  and  a  specific  disposition  of  the  same  prop- 
erty in  another  part,  these  are  to  be  regarded,  generally,  as 
excepted  out  of  the  general  devise.  (Redf .  Wills,  446,  and 
cases  cited.)  Moreover,  a  general  residuary  clause,  being 
ordinarily  introduced  by  the  testator  to  prevent  intestacy 
as  to  any  part  of  his  estate,  will  be  generally  construed  as 
intended  for  nothing  more  than  a  disposition  of  those  por- 
tions of  the  estate  not  previously  disposed  of;  and  in  such, 
case  the  presumption  of  a  change  of  purpose  in  the  testa- 
tor's mind  while  preparing  his  will  cannot  arise.  (Id.)  The 
specific  directions  of  the  will,  where  the  mind  of  the  testa- 
tor has  been  directly  and  inteUigently  directed  to  them,  are 
much  safer  guides  to  his  intention  than  general  provisions, 
which  do,  by  virtue  of  their  generality,  contravene  the 
specific  provision,  but  which  might  or  might  not  have  been 
so  intended ;  and  especially  is  this  so  where,  as  in  this  case, 
the  general  provision  is  a  residuary  clause,  which,  as  we 
have  said,  might,  as  it  generally  is,  have  been  inserted  with 
the  sole  view  of  the  disposition  of  any  residuum  of  the  estate 
not  before  devised.  Here  the  testator  made  specific  devises 
to  all  his  children  of  land,  and  accompanied  the  devise  to 
appellant  and  his  sister  Mary  Ann  with  the  express  provis- 
ion that  the  land  devised  was  to  be  in  full  of  their  portion 
of  his  estate,  both  real  and  personal.  Nothing  can  be 
clearer  than  the  intention,  thus  expressed,  that  neither  ap- 
pellant nor  Mary  A.  should  participate  in  the  estate  of  the 
testator  further  than  the  specific  devise  made  to  them.  It 
was  to  be,  as  we  have  seen,  the  complete  measure  of  all 
they  should  take  out  of  the  estate  of  the  testator,  "both 
real  and  personal,"  excluding  them  from  further  participa- 
tion. Following  this  clause  comes  a  specific  devise  of  other 
lands,  without  limitation,  to  another  son,  Griffith  A.,  and 
then  follows  the  general  clause  before  quoted.  By  that 
clause  the  residue  of  the  testator's  property,  real  and  per- 
sonal, is  to  be  sold,  and,  after  the  payment  of  debts,  to  be 
divided,  one  third  to  the  testator's  widow,  Sarah  A.  Dicki-  * 
son,  and  the  remainder  to  his  children,  share  and  share 
alike.     It  is  apparent  that  in  making  this  clause  the  testa- 
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tor  intended  especially  to  provide  for  his  wife,  giving  her 
one-third  of  the  residue,  which  she  could  not  otherwise,  as 
his  widow,  have  taken  without  renouncing  the  previous 
specific  provision  for  her  benefit.  The  care  taken  in  nam- 
ing her  evinces  the  solicitude  of  the  testator  in  her  behalf, 
undoubtedly  arising  from  the  fact,  as  shown  by  the  records, 
that  no  formal  marriage  had  been  solemnized  between 
them,  and  at  most  a  common-law  marriage  only  existed, 
which  might  be  contested.  Beyond  the  naming  of  his  then 
wife,  no  one  else  is  named.  The  remainder  of  the  residue 
is  to  be  divided  among  his  children  without  further  designa- 
tion. There  are  no  other  words  indicating  an  intention  to 
abrogate  or  destroy  the  limitation  coupled  with  the  devise 
to  appellant.  It  is  much  more  probable  that  the  testator 
introduced  the  residuary  clause  primarily  to  protect  his 
widow,  and,  secondly,  to  give  effect  to  the  limitation  coupled 
with  the  devise  in  the  ninth  clause  of  the  will  by  prevent- 
ing any  portion  of  his  estate  from  becoming  intestate  es- 
tate, and  distributable  to  his  heirs,  including  appellant, 
than  that  he  had  changed  his  purpose  after  the  writing  of 
the  second  preceding  clause.  Especially  is  this  so  when  we 
consider  that  ail  that  portion  of  clause  9  repugnant  to  the 
residuary  disposition  could  have  been  erased  or  expunged 
without  in  the  least  affecting  the  specific  debase  made. 

The  intention  of  the  testator  must  control  when  it  can 
be  ascertained,  and  we  are  of  the  opinion  that  it  is  clearly 
manifest  that  the  testator  intended  to  exclude  appellant 
from  participation  in  his  estate  beyond  the  specific  devise 
made  to  him;  that  the  will,  taken  and  considered  as  a 
whole,  leaves  no  serious  doubt  of  that  intention.  The  tes- 
tator had  just  previously  excluded  appellant  from  partici- 
pation in  any  residue  of  his  estate  then  existing  or  there- 
after to  be  acquired,  and  undoubtedly,  having  in  mind  this 
provision  subject  to  it. 

Nor  is  this  rendered  less  certain  by  the  codicil  made  by 
the  executor.  .  It  is  true  that  he  therein  says  that  he  had, 
in  and  by  his  will,  "made  devises  to  aU  my  children  then 
bom,"  but  the  purpose  of  the  codicil,  and  to  what  devises 
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the  testator  referred  is  clearly  apparent.  Thereby  he  makes 
a  specific  devise  to  a  son  born  subsequently  to  the  making 
of  the  original  wiU,  and  of  the  same  kind  as  those  specifi- 
cally made  to  his  other  children.  Indeed,  he  takes  by  the 
codicil  the  land  specifically  devised  to  his  daughter  Roxie 
by  the  will,  and  gives  it  to  the  after-born  son,  and  in  lieu 
thereof  specifically  devised  another  tract  of  land  to  the 
daughter.  He  had,  as  is  said  in  the  codicil,  by  his  will 
made  devises  to  all  of  his  children.  He  had  specifically  de- 
vised to  each  a  tract  or  tracts  of  land,  as  he  was  then  doing 
for  his  younger  son,  bom  after  the  making  of  the  will,  and 
to  such  specific  devises  alone  the  language  of  the  codicil 
may  be  referred.  It  was  these  he  manifestly  had  in  mind, 
and  to  which  his  attention  was  attracted,  in  making  like 
provision  for  his  other  and  after-born  child. 

We  are  of  the  opinion  that  the  provisions  of  this  will 
clearly  evince  an  intention  to  exclude  appellant  from  par- 
ticipation in  any  residue  of  his  estate,  and  that  the  appel- 
late court  held  correctly  in  excluding  him  from  participating 
therein. 

The  judgment  of  the  appellate  court  affirming  the  decree 
of  the  circuit  court  is  affirmed. 


Exelusion  of  heir.— In  Sullivan  v.  Straus  (161  Pa.  St.  145;  28  Atl.  Rep. 
1020),  the  testator  after  stating  his  reason  for  disinheriting  his  son  John,  said: 
**  It  must  be  perfectly  understood  that  all  of  my  estate  belongs  to  my  children 
and  grand-children/'  and  it  was  held  that  John  and  his  children  were  not  to  be 
included  within  the  designated  class;  but  the  general  rule  is  that  nn  heir  or 
next  of  kin  cannot  be  disinherited  by  mere  words  of  exclusion.  The  property 
must  actually  be  given  to  some  one  else  by  express  words  or  by  necessary 
implication.  Deun  v.  Gaskin,  Cowp.  657;  Sykcs  v.  Sykes,  L.  R.  4  Eq.  200; 
Allen's  Ex'r  V.  Allen,  59  U.  S.  (18  How.)  385;  Wright  v.  Ilicks,  12  Ga.  155; 
Clendenning  v.  Lanius,  3  Ind.  441;  Phillips  v.  Phillips  Adm'r.  93  Ky.  498;  20 
S.  W.  Rep.  541;  Lyncs  v.  Townseiid,  33  N.  Y.  558,  560;  White  v.  Howard, 
46  N.  Y.  144;  Chamberlain  v.  Taylor,  105  N.  Y.  185;  5  Am.  Prob.  Rep. 
510,  512;  11  N.  E.  Rep.  630;  Gallagher  v.  Crooks,  132  N.  Y.  338;  80  N.  E. 
Rep.  746;  Schauber  v.  Jackson,  2  Wend.  13;  Haxtun  v.  Cores,  2  Barb.  Ch. 
500,  521;  Van  Kleek  v.  Dutch  Church,  6  Pac.  600;  Clayton  v.  Clayton,  3 
IMnney,  481;  Hitchcock  v.  Hitchcock,  35  Pa.  St.  893;  Hancock's  Appeal,  112 
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Pa.  St.  532;  Will  of  Rorer,  7  Phila.  524;  Gotgfi^^Estale,  8  Pa.  Dist.  Rep.  3e0; 
Blackman  v.  Qordon,  2  Rich.  Eq.  (S.  C.)  48;  BSisaeaus  v.  Aldridges,  5  Leigh, 
222;  Sutherland's  Exr's  v.  Snydor,  84  Va.  880;  6  S."t.  Rep.  480;  Coffman  v. 
Coffinan,  85  Va.  459;  8  8.  E.  Rep.  672.  "'.<'' 

Characterizing  the  provisions  for  one  of  the  heirs  as  Jl^ls^re  or  portion  of 
the  estate  is  not  sufficient  to  exclude  him  from  participationln  tlie  distribution 
of  property  not  actually  given.  Phillips  v.  Phillips  A6m'T^4upr(}.  Sutlier- 
land's  Ex'r  v.  Snydor.  84  Va.  880;  6  S.  E.  Rep.  480.  Necess&ry'jmplication 
means  so  strong  a  probability  of  intention  that  the  contrary  csLt^c^^XiQ  sup- 
posed. Wright  V.  Hicks,  12  Qa.  155;  Lynes  v.  Townsend,  38  N.  Y.-'5o8.  5pi; 
Sutherland's  Exr's  v.  Snydor,  84  Va.  880;  6  S.  E.  Rep.  480. 

Language  showing  testator's  belief  that  he  was  disposing  of  all  his  propQ^^' 
is  not  sufficient  to  enlarge  by  implication,  to  the  exclusion  of  an  heir,  an  estate , 
expressly  given  to  another.  Sutherland's  Ex'r  v.  Snydor,  84  Va.  880;  6  S.  E.' 
Rep.  480. 

A  paper  which  simply  revokes  all  other  wills  and  excludes  a  certain  son 
from  all  share  in  the  estate  for  reasons  stated,  but  makes  no  disposition  of  the 
property  nor  contains  any  other  provisions,  is  a  nullity.  Coffman  v.  Coffman. 
85  Va.  459;  6  S.  E.  Rep.  672.  By  a  will  giving  the  wife  a  life  estate  in  the 
homestead  and  two  lots,  and  charging  an  annuity  to  her  on  his  goods  and  lands 
but  not  otherwise  mentioning  the  lands,  and  after  sundry  legacies  giving  the 
surplus  to  a  church,  the  testator  dies  intestate  as  to  the  lands.  Allen's  Ex'r  v. 
Allen.  59  U.  S.  (18  How.)  385.  A  naked  power  or  direction  to  the  executor  to 
sell  land  for  the  purpose  of  paying  legacies  or  making  distribution  does  not 
create  a  devise  to  the  executors  by  implication  so  as  to  cut  off  the  heir.  Clen- 
dening  v.  Lanius,  3  Ind.  441;  Chamberlain  v.  Taylor,  105  N.  Y.  585;  5  Am. 
Prob.  Rep.  510;  11  N.  E.  Rep.  630;  Jackson  v.  Burr,  9  Johns.  104-  Schauber 
V.  Jackson,  2  Wend.  13. 

In  case  of  doubtful  construction,  the  law  leans  in  favor  of  a  distribution,  as 
nearly  conformed  to  the  general  rules  of  inheritance  as  possible.  Lipman's 
Appeal,  30  Pa.  St.  190. 

A  will  containing  no  residuary  clause,  except  a  direction  that  none  of  tes- 
tator's money  was  "  to  go  back  further  than"  his  brothers  and  sisters'  children 
and  that  one  of  his  nephews  was  to  have  $500  more  than  the  rest,  was  inter- 
preted as  intending  not  a  gift  of  the  residue  to  the  nephews  and  nieces,  thus 
disinheriting  a  brother,  but  a  direction  for  distribution  according  to  the  intes- 
tate laws.    Dunlap's  Appeal,  116  Pa.  St.  500;  9  AU.  Rep.  936. 
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••    • 

Estate  of  HAMiL'fo^  Moore  t;^.  Josephine  Moore^ 

[88  Nebraska,  509.] 

Apministratiok-^Turisdiction — Absence  of  personaltt — 
petition*;-collatkral  attack — jurisdictional  aljlkqa- 
tion:.;-.  -•* 

Ua^^^^s^^^o^  1*^*  ^-  ^>  Comp.  St.  Neb.,  jurisdiction  is  confened  on  the 
,-,  \OouDty  Court  to  grant  letters  of  administration  of  a  decedent  who  was  at 
/•***.  *the  time  of  his  death  a  resident  of  the  county  or  was  a  non-resident  of  the 
»t    '     state  and  left  property  to  be  administed  in  the  county. 
'  The  jurisdiction  exists,  though  the  decedent  left  no  property  except  an  estate 
in  lands  which  it  may  become  necessary  to  sell  for  the  payment  d^ 
debts. 
The  allegation  of  a  petition  for  letters  of  administration  that  decedent  left  cer^ 
tain  property  in  the  county  cannot  be  questioned  by  objections  to  the  al- 
lowance of  a  claim  against  the  estate. 
A  petition  for  letters  of  administration  which  shows  that  decedent  was  not  a 
resident  of  the  county,  but  fails  to  show  that  be  was  not  a  resident  of  the 
state  confers  no  jurisdiction  on  the  county  court,  and  letters  jj^anted  on 
such  a  petition  are  void. 

Error  to  District  Court,  Dawson  county* 

J.  W.  Smith  and  H.  M.  Sinclair^  for  plaintiff  in  error, 

A,  H.  Connor  and  J.  J.  Woodruffs  for  defendant  in 
error. 

NoRVAL,  J. — The  defendant  in  error,  Josephus  Moore,  in 
January,  1888,  filed  his  petition  in  the  County  Court  of 
Dawson  county,  praying  that  letters  of  administration  be 
granted  upon  the  estate  of  his  deceased  father,  Hamilton 
Moora  Subsequently,  upon  the  hearing  had  for  that  pur- 
pose, letters  of  administration  were  granted  upon  said  estate 
to  one  John  B.  Sherman,  who  qualified  as  such  officer,  and 
entered  upon  the  discharge  of  the  duties  of  his  office. 
Afterwards,  on  the  12th  day  of  July,  1888,  the  defendant  in 
error  presented  to  County  Court  the  following  claims  against 
the  estate,  to- wit: 
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Estate  of  Hamilton  Moore,  deceased,  in  account  with 

JosEPHUS  Moore. 

Dr.  Or. 

To  labor  from  March  1st,  1873,  to 
November  Ist,  1885,  with  the  excep- 
tion of  eleven  months $3,525  00 

1873,  1874.  To  moneys  laid  out  and 
expended. 815  00 

J'ebruary,  1887.      To  moneys  laid  out 

and  expended 75  00 

June,  1884.      To  moneys  laid  out  and 

expended 575  00 

July,  1885.  To  moneys  laid  out  and 
expended 200  00 

October,  1885.      To  moneys  laid  out 

and  expended 400  00 

October,  1885.     For  breaking  done  for 

Hamilton  Moore 80  00 

By  moneys  had  at  various  times  from 

March,  1873,  to  October,  1884 $800  00 

By  balance 4,820  00 

$5,120  00    $5,120  00 

On  the  16th  day  of  August,  1888,  Sylvanus  Moore,  one  of 
the  heirs  of  the  estate,  filed  with  said  court  written  objec 
tions  to  the  said  allowance  of  said  claim  on  the  following 
grounds  : 

''  First,  The  court  had  no  jurisdiction  to  appoint  an  ad- 
Tninistrator,  and  the  pretended  adminstration  of  said  estate 
is  unauthorized  and  void." 

^^  Second.  That  said  estate  is  not  indebted  to  Josephus 
Moore,  the  claimant,  in  any  sum  whatever." 

On  the  hearing  the  County  Court  allowed  the  sum  of 
^2,500  on  said  claim.  The  contestant  took  an  appeal  to  the 
District  Court,  where  the  cause  was  tried  to  a  jury,  and  a 
verdict  was  returned  for  the  claimant  for  $2,705.  Sylvanus 
Moore  brings  the  case  into  this  court  for  review  by  petition 
in  arror. 
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It  is  contended  that  the  order  of  the  County  Court,  ap- 
pointing  the  administrator,  and  all  subsequent  proceedings 
thereunder,  are  without  jurisdiction,  and  this  for  the  reason 
that  Hamilton  Moore  was  not  an  inhabitant  of  this  state  at 
the  time  of  his  death,  and  left  no  estate  in  Dawson  county, 
nor  in  this  state,  to  be  administered  upon. 

Section  177,  c.  23,  Comp,  St.,  bearing  upon  the  question 
presented  for  our  consideration  reads  as  follows:  ^*  Sec.  177. 
When  any  person  shall  die  intestate,  being  an  inhabitant  of 
this  state,  letters  of  administration  of  this  estate  shall  be 
granted  by  the  Probate  Court  of  the  county  of  which  he 
was  an  inhabitant  or  resident  at  the  time  of  his  death.  If 
such  deceased  person  at  the  time  of  his  death  resided  in  any 
other  territory,  state,  or  country,  leaving  estate  to  be  ad- 
ministered in  this  state,  admistration  thereof  shall  be 
granted  by  any  Probate  Court  of  any  county  in  which 
there  shall  be  estate  to  be  administered;  and  the  admins- 
tration  first  legally  granted  shall  extend  to  all  the  estate  of 
the  deceased  in  this  state,  and  shall  exclude  the  jurisdiction 
of  the  Probate  Court  of  every  other  county." 

By  these  provisions  the  legislature  has  conferred  jurisdic- 
tion upon  County  Courts  to  grant  letters  of  administration 
in  two  classes  of  cases  :  Firsty  where  the  deceased  person 
was  an  inhabitant  of  the  state  at  the  time  of  his  death  : 
second^  where  the  deceased  person  was  a  non-resident  of 
this  state  when  he  died,  but  left  an  estate  to  be  adminis- 
tered in  this  stata  Where  the  deceased  was  a  resident  of 
the  state  the  County  Court  of  the  county  where  he  resided 
has  exclusivD  authority  to  grant  letters  testamentary  or  of 
admistration,  but  in  case  the  deceased  person's  last  place  of 
residence  was  in  another  state,  territory,  or  country,  the 
application  for  letters  of  administration  may  be  made  to 
the  County  Court  of  any  county  of  this  state  in  which  there 
is  property  to  be  administered,  and  the  letters  first  granted 
extended  to  all  the  property  or  estate  of  the  deceased  in  the 
state,  wherever  the  same  may  be.  The  appU  cation  for  the 
appointment  of  an  administrator  must  allege  the  necessary 
jurisdictional  facts,  for,  if  a  want  of  jurisdiction  affirma- 
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tively  appears  from  the  face  of  the  record,  it  is  fatal  to  the 
proceedings,  and  the  objection  can  be  urged  at  any  time. 
Stated  differently,  where  there  is  a  total  failure  to  allege  a 
fact  upon  a  vital  point  in  the  petition,  the  County  Court  ac- 
quires no  jurisdiction  to  act,  but  where  there  is  not  an 
entire  omission  to  state  some  material  fact,  but  it  is  insuffi- 
ciently set  forth,  the  proceedings  are  merely  voidable. 
Hyde  v.  Redding y  [Cal.]  (16  Pac.Rep.  380);  Stizman  v,  Poc- 
quette,  (13  Wis.  291);  Frederick  v.  Pacquette,  (19  Wis.  541)^ 
Ctiase  V.  BosSy  (36  Wis.  267) ;  Wales  v.  Willard,  (2  Mass. 
120);  Schouler,  Ex'rs,  (§§  91,  92). 

The  right  of  the  plaintiff  in  error  to  question  the  author- 
ity of  the  County  Court  to  grant  letters  of  administration 
on  the  hearing  of  his  objection  to  the  allowance  of  the  claim 
filed  against  the  estate  depends  upon  whether  the  record  of 
the  County  Court  on  its  face  shows  the  lack  of  jurisdiction 
to  make  the  appointment.  It  cannot  be  doubted  that  where 
a  sufficient  petition  for  administration  is  presented  to  the 
proper  County  Court,  and  the  statutory  notice  is  given, 
its  action  in  appointing  an  administrator  is  valid  and  is 
binding,  unless  revoked  or  set  aside  on  appeal.  It  will  be 
presumed  to  have  acted  upon  sufficient  evidence.  {Hohson 
V.  Ewariy  92  111.  146;  Johnson  v.  Johnson's  Estate,  66  Mich. 
525;  33  N.  W.  Eep.  413 ;  Lees  v.  Wetmore,  58  Iowa,  170  ^ 
12  N.  W.  Rep.  238). 

It  appears  from  the  averments  in  the  application  made  to 
the  County  Court  for  administration  that  Hamilton  Moore 
at  the  time  of  his  death  was  not  a  resident  of  Dawson 
county;  that  he  had  no  personal  property,  but  was  '^equit- 
ably  seised  and  possessed  of  real  estate  consisting  of  the 
south-east  quarter  of  section  1 2,  town  9,  range  19,  in  said 
county  and  state.''  Upon  the  trial  in  the  District  Court 
the  plaintiff  in  error  introduced  in  evidence  a  deed  of  said 
real  estate,  executed  by  Hamilton  Moore,  a  short  time  prior 
to  his  death,  to  Hannah  Moore  and  Hattie  Moore;  this,  for 
the  pmT)ose  of  showing  that  the  deceased  left  no  property 
in  Dawson  county,  and  for  that  reason  the  County  Court 
acted  without  jurisdiction.     From  what  we  have  already 
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said  it  i3  obvious  that  whether  or  not  the  deceased  owned 
the  land  was  quite  immaterial.  That  question  could  not 
be  raised  on  the  hearing  of  an  appeal  from  allowance  of  a 
claim  against  the  estate.  A  County  Court  has  jurisdiction 
to  grant  lettei*s  of  administration,  although  the  deceased 
has  no  personal  property,  where  he  owns  an  estate  in  lands, 
and  owes  debts  for  the  payment  of  which  it  is  necessary  to 
sell  the  real  estate.  The  legislature  provided  for  the  sale  of 
lands  of  deceased  persons  by  administrators  and  executors 
for  the  payment  of  debts  when  the  personalty  in  their 
hands  is  not  sufficient  for  that  purpose. 

Section  67,  a  23,  Comp.  St.,  provides  that  **when  the 
personal  estate  of  any  deceased  person  in  the  hands  of  his 
-executors  or  administrators  shall  be  insufficient  to  pay  all 
his  debts,  with  the  charges  of  administering  his  estate,  such 
executors  or  administrators  may  sell  his  real  estate  for  that 
purpose  upon  obtaining  a  license  therefor,  and  proceeding 
therein  in  the  manner  hereinafter  provided." 

Section  76  provides  that  ''  the  proceeds  of  any  real  estate 
sold  for  the  payment  of  debts  and  charges  of  administration, 
as  provided  in  this  subdivision,  shall  be  deemed  assets  in 
the  hands  of  the  executor  or  administrator,  in  like  manner 
as  if  the  same  had  been  originally  a  part  of  the  goods  and 
chattels  of  the  deceased,"  etc. 

By  these  provisions  the  legislature  has  made  lands  assets 
for  the  payment  of  the  debts  of  a  decedent  in  the  event  of 
a  failure  of  personalty,  and  it  is  perfectly  clear  that  admin- 
istration might  be  granted  upon  the  basis  of  real  estate 
alone,  where  it  is  made  to  appear  that  an  administrator  is 
necessary. 

It  is  nowhere  alleged  in  the  petition  for  administration 
that  Hamilton  Moore  was  a  non-resident  of  this  state  when 
he  died,  nor  is  any  fact  averred  from  which  such  inference 
can  be  drawn.  The  only  statement  in  the  petition  as  to 
residence  is  that  he  was  a  resident  of  Dawson  county  until 
a  short  time  preceding  his  death,  from  which  it  cannot  be 
inferred  that  he  was  an  inhabitant  of  some  other  state  at 
the  date  of  his  death.    It  not  appearing  from  the  petition 
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that  the  deceased  was  either  an  inhabitant  of  Dawson 
county  or  a  non-resident  of  this  state,  the  County  Court  had 
no  jurisdiction  to  appoint  an  administrator,  and  it  follows 
that  all  subsequent  proceedings  are  void.  Having  reached 
this  conclusion,  the  judgment  of  the  District  Court  must  be 
reversed,  and  the  action  dismissed. 

Beversed  and  dismissed. 

The  other  judges  concur. 


Jarisdiction  to  grrant  administration.— An  administrator  may  be  ap< 
pointed  in  the  county  of  the  intestate's  residence,  though  there  be  no  tangible 
assets  to  administer.  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Reeves  (8  Ind.  App. 
^7),  85  N.  E.  199.  And  the  court  of  any  county  in  which  a  non-resident 
leaves  property,  has  jurisdiction  to  appoint  an  administrator.  Ott  v.  Hutchin- 
son 91  Ga.  815;  16  S.  E.  Rep.  106.  Though  he  leaves  only  real  estate  and  an 
administrator  has  been  appointed  in  the  state  where  he  resided.  Prescott  v. 
Durfee,  181  Mass.  477.  Administration  may  be  granted  upon  the  basis  of  real 
property  alone,  and  when  granted,  the  court  thereby  acquires  jurisdiction  over 
the  lands  of  the  intestate  in  any  county  of  the  state.  Lees  v.  Wetmore,  58 
Iowa,  171.  It  is  not  an  objection  to  the  granting  of  original  administration, 
that  the  only  property  to  be  affected  thereby,  consists  of  a  promissory  note 
secured  by  a  mortgage  of  land,  and  that  the  land  has  been  held  adversely  for 
more  than  twenty  years.  Parsons  v.  Spaulding,  180  Mass.  88,  or  that  there 
is  no  property  of  deceased  beyond  an  interest  in  an  action  at  law.  Murphy, 
Neal  &  Co.  V.  Creighton,  45  Iowa,  179.  But  the  appointment  of  an  adminis- 
trator on  the  estate  of  a  non-resident  leaving  no  property  in  the  county  is  in- 
valid. Jeffersonville  R.  Co.  v.  Swayne's  Adm'r,  27  Ind.  477;  Mallory  Estate 
▼.  Burlington  &  M.  R.  Co.,  58  Kan.  557.  86  Pac.  Rep.  1059;  Moise  v.  Mutual 
Reserve  Fund  Life  Ass'n,  45  La.  Ann.  786;  18  So.  Rep.  170. 

It  is  to  be  noticed  that  though  the  court  in  the  Swayne  Case  says,  of  such  an 
administration,  that  it  is  coram  nonjudice  and  void,  and  in  the  Mallory  Case 
that  it  is  absolutely  void,  in  neither  of  these  cases  was  the  question  raised  col- 
laterally, but  on  a  direct  application  for  revocation.  The  general  rule  is  that 
a  grant  of  administration  by  a  court  having  general  jurisdiction  of  such  mat- 
ters, cannot  be  questioned  collaterally,  unless  the  record  affirmatively  discloses 
a  lack  of  jurisdiction  over  the  particular  estate.  Chapman  v.  Bite,  5  Tex.  Civ. 
App.  506;  28  8.  W.  Rep.  514.  Thus  the  appointment  of  an  administrator  is  valid 
as  against  a  collateral  attack  on  the  ground  that  the  petition  fails  to  allege  the 
death  of  the  intestate.  Manning  v.  Leighton,  65  Yt.  84;  26  Atl.  Rep.  258.  Or 
that  it  fails  to  show  compliance  with  statutory  requirements  as  to  examination 
under  oath.  Farley  v.  McConnell,  52  N.  Y.  680;  Johnston  v.  Smith,  25  Hun, 
171.  Or  that  the  petition  was  not  verified.  Appeal  of  Miller,  82  Neb.  480;  49 
N.  W.  Rep.  427.   Or  of  the  omission  of  the  petition  to  state,  as  required  by  stat- 
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ute,  the  names  of  the  heirs  and  the  probable  amount  of  the  personal  estate. 
Judd  y.  Ross,  146  III.  40;  34  N.  E.  Rep.  631.  Or  because  of  irregularities  In 
the  service  of  the  citation.  Chilton  v.  Union  Pac.  R.  Co.  8Utah,47;  29  Pac. 
Rep.  963.  Or  that  the  court  did  not  at  its  next  term  enter  of  record  the  con- 
firmation of  the  letters.  Macey  v.  Starlc.  116  Mo.  481;  21  S.  W.  Rep.  108.  Or 
on  the  ground  that  the  order  fails  to  show  the  intestacy  of  the  decedent  and 
his  residence  in  the  county.  Brien's  Adm'r  v.  Hart,  6  Hum  (Tenn.)  181.  Or 
that  it  appeared  from  the  records  of  the  court  that  when  the  administrator 
qualified  as  such,  a  blank  bond  was  signed  by  him  and  his  sureties.  Spencer 
V.  Cahoon,  4  Dev.  Law.  (N.  C.  )  225. 

Xor  can  the  validity  of  the  appointment  be  impeached  collaterally  by  show- 
ing that  the  decedent  was  not  a  resident  of  the  country.  Bolton  v.  Brewster, 
82  Barb.  889;  Re  Harvey.  8  Redf.  214;  Johnson  v.  Gaines,  1  Cold.  (Tenn.) 
288;  East  Tennessee  V.  &  G.  R.  Co.  v.  Mahoney,  89  Tenn.  811;  15  8.  W.  Rep. 
652;  Eller  v.  Richardson,  89  Tenn.  576;  15  8.  W.  Rep.  650.  Or  by  showing 
that  he  left  no  property  in  the  county.  Murphy,  Neal  &  Co.  v.  Creighton, 
45  Iowa,  179;  Lees  v.  Wetmore,  58  Iowa,  170.  Or  by  showing  that  letters  had 
previously  been  issued  to  others  and  were  unrevoked.  Power  v.  Speckman, 
126  N.  Y.  854,  357;  27  N.  E.  Rep.  474;  More  v.  Pinch,  65  Hun,  404;  20  N.  Y. 
Supp.  164.  Or  that  the  petition  falsely  represented  the  petitioner  to  be  creditor 
of  the  intestate  where  neither  the  residence  of  a  creditor  within  the  jurisdic- 
tion nor  the  application  of  one  is  essential  to  the  jurisdiction.  Manning  v. 
Leighton,  65  Vt.  84;  26  Atl.  258.  Or  that  the  letters  were  issued  without 
citation  to  the  widow  or  renunciation  by  her.  Kelly  v.  West.  80  N.  Y.  189. 
Or  that  the  administrator  was  neither  a  relative  or  creditor  of  the  intestate. 
Hobspn  V.  Ewan,  62  III.  147.  Or  that  the  record  fails  to  show  that  there  waa 
no  widow,  next  of  kin  or  creditor  entitled  to  administration.  Schnell  v.  City 
of  Chigago,  88  111.  882.  Or  that  the  petition  for  administration  by  a  creditor 
fails  to  state  the  nature  and  amount  of  his  debt.  Johnson  v.  Johnson's  Estate, 
66  Mich.  525;  83  N.  W.  Rep.  418.  Nor  can  the  probate  of  a  will  be  attacked 
collaterally  by  showing  the  infancy  of  testatrix.  Ex  parte  Williams,  1  Lea 
(Tenn.),  529.  Or  that  another  administrator  of  the  same  estate  had  been  afK 
pointed  by  another  court  of  the  state.    Posey  v.  Eaton,  9  Lea  500. 
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SOHMERS  VS.  BoTD,  Treasurer 

[48  Ohio  St.  648.] 

Death  op  ward— Listing  property  for  taxation. 

The  guardian  of  a  deceaaed  ward  on  whose  estate  administration  has  been 
granted,  is  not  the  proper  person  to  list  the  property  of  the  estate  for  taxa- 
tion, though  his  final  account  has  not  yet  been  settled.  His  authority  and 
control  over  the  personal  estate  are  terminated  by  the  death  of  the  ward, 
and  his  possession  of  the  property  is  simply  as  custodian. 

The  legal  situs  of  the  investments  of  an  estate  for  the  purpose  of  taxation  is 
not  the  place  where  the  evidences  of  debt  happen  to  be,  but  the  domicile 
of  the  administrator. 

A  guardian  is  not,  by  listing  the  property  of  his  ward  estopped  from  showing 
that  such  listing  was  unauthorized,  the  guardianship  having  been  termi- 
nated by  the  death  of  the  ward  and  administration  on  the  estate  having 
been  granted. 

Error  to  Circuit  Court,  Butler  county. 

Action  by  W.  M.  Boyd,  county  treasurer,  against  David 
Sommers,  as  guardian  of  John  McCleary,  an  imbecile,  to 
recover  the  amount  of  taxes  charged  against  the  defendant 
on  the  tax  dupUcate  of  the  county  for  the  year  1889,  on  the 
property  listed  by  the  defendant  on  the  11th  day  of  April, 
1889.  The  defendant  filed  an  answer  averring  the  death 
of  McCleary  on  March  19,  1889,  the  appointment  of  an  ad- 
ministrator on  his  estate  on  March  25th,  1889,  the  qualifi- 
cation of  the  administrator,  his  residence  in  Somers  town- 
ship, Preble  county,  Ohio,  the  enlistment  and  return  of  the 
property  for  taxation  in  the  latter  county  and  the  payment 
of  the  taxes  by  the  administrator.  It  also  shows  that  the 
enlistment  by  the  defendant  was  made  under  protest  and 
when  he  was  uncertain  as  to  his  duty  in  the  premises,  he 
having  at  the  time  not  made  his  final  account  as  guardian, 
nor  transferred  the  property  to  the  administrator,  but  that 
since  that  time  he  had  made  and  filed  his  account  which 
was  finally  settled  and  approved  by  the  Probate  Court. 

Judgment  was  rendered  for  plaintiff  and  affirmed  by  the 
Circuit  Court. 
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Fisher  &  Vaiighn  and  Israel  Williams,  for  plaintiff  in 
error. 

C.  J.  Smith  and  Alex.  F.  Hum^e,  for  defendant  in  error. 

WniLiAMS,  C.  J. — ^The  personal  property  of  which  Mc 
Cleary  died  seised  was  not  subject  to  taxation  in  both  the 
counties  of  Butler  and  Preble.  Some  of  it  might  properly 
be  taxable  in  one  county,  and  some  in  the  other;  but  the 
same  property  could  not  be  required  to  bear  the  double 
burden  of  taxation  in  both.  Nor  could  the  listing  of  the 
property  by  Sommers  and  that  by  Duffield  both  be  lawful. 
Either  the  one  or  the  other  was  without  the  requisite  au- 
thority to  bind  the  estate.  The  first  question  we  are  called 
upon  to  decide,  therefore,  is,  who  was  the  proper  person  to 
list  the  personal  property  belonging  to  McCleary's  estate 
for  taxation  ?  And  the  decision  of  that  question  may  go 
far  towards  determining,  if  it  does  not  entirely  do  so,  where 
the  property  should  have  been  listed. 

The  statute  declaring  who  shall  list  personal  property  for 
taxation  provides  that  *Hhe  property  of  every  ward  shall 
be  listed  by  his  guardian,"  and  the  property  "  of  every  es- 
tate of  a  deceased  person  by  his  executor  or  administrator." 
And  it  also  provides  that  **  every  person  of  fuU  age  and 
sound  mind  shall  list  the  personal  property  of  which  he  is 
the  owner,  and  all  moneys  in  his  possession,"  and  **a]l 
moneys  invested,  loaned  or  otherwise  controlled  by  him,  as 
agent  or  attorney,  or  on  account  of  any  other  person,  com- 
pany or  corporation."  (Rev.  St.  §  2724.)  With  regard  to 
the  time  and  manner  of  listing  the  property  it  is  provided 
that  the  person  required  to  list  it  shall  annually  "  make  out 
and  deliver  to  the  assessor  a  statement,  verified  by  his  oath, 
of  all  the  personal  property,  moneys,  credits,  investment 
in  bonds,  stocks,  joint  stock  companies,  annuities,  or  other- 
wise in  his  possession  or  under  his  control  on  the  day  pre- 
ceding the  second  Monday  of  April  of  that  year,  which  he 
is  required  to  list  for  taxation,  either  as  owner  or  holder 
thereof,  or  as  parent,  husband,  guardian,  trustee,  executor, 
administrator,  receiver,  accounting  officer,  partner,  agent. 
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factor  or  otherwise."  (Id.  §  2736.)  The  day  preceding  the 
second  Monday  of  April  in  the  year  1889  was  the  9th  day 
of  that  month.  And  the  record  shows  that  on  the  25th 
day  of  the  previous  month  Duffield  was  appointed  admin- 
istrator of  McCleary's  estate. 

It  is  well  settled  that  immediately  upon  the  appointment 
of  an  administrator  all  the  personal  estate  of  the  deceased 
passes  to  and  vests  in  him,  and  his  title  as  administrator 
relates  back  to  the  date  of  the  intestate's  decease.  As  was 
said  by  Parker,  C.  J.,  in  Jewett  v.  Smith  (12  Mass.  310), 
^'  the  property  may  be  considered  in  abeyance  until  admin- 
istration is  granted,  and  is  then  vested  in  the  administrator 
by  relation  from  the  time  of  the  death."  In  Lawrence  v. 
Wright  (23  Pick.  128),  the  rule  is  stated  by  Shaw,  C.  J.,  as 
follows:  "  The  personal  property  of  a  deceased  person  vests 
in  the  executor  or  administrator;  and  when  an  administra- 
tor is  appointed  the  appointment  dates  back,  and  vests  the 
property  in  him  from  the  decease  of  the  intestate.  Those 
who  have  the  property  in  custody  in  the  meantime  have 
no  further  power  or  interest  in  it  than  is  necessary  to  enable 
them  to  keep  it  safely,  and  have  it  forthcoming  when  called 
for  by  the  administrator. " 

We  see  no  reason  to  doubt  that  on  the  9th  day  of  April, 
1889,  the  title  to  the  whole  of  the  personal  estate  of  Mc- 
Cleary  was  vested  in  Duffield,  as  administrator,  who  alone 
had  authority  to  represent  the  estate,  and  upon  whom,  as 
we  have  seen,  the  statute  enjoined  the  duty  of  listing  it 
for  taxation.  Counsel  for  the  defendant  claim,  however, 
that  Sommers  was  the  proper  person  to  list  it  for  that  year. 
They  contend  that  either  the  guardianship  of  Sommers 
continued  until,  on  the  settlement  of  his  final  account,  the 
effects  of  the  deceased  ward  should,  under  an  order  of  the 
Probate  Court,  be  turned  over  to  and  received  by  the  ad- 
ministrator, or  they  were,  on  the  9th  day  of  April,  1889, 
otherwise  so  in  Sommers'  control  as  to  make  it  his  duty, 
under  section  2Y34  of  the  Revised  Statutes,  to  list  the  same 
for  that  year.  In  our  opinion,  neither  position  is  tenable. 
The  guardianship  terminated  upon  the  death  of  the  ward; 
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and  thereafter  the  guardian  was  without  authority  to  do 
any  act  which  could  effect  or  be  binding  upon  the  estate. 
He  no  longer  held  the  property  as  guardian,  but  as  a  custo- 
dian merely.  In  English  v.  Campbell  (Wright,  119),  it  was 
held  that  '^a  guardian,  or  a  man  that  has  been  guardian, 
after  his  guardianship  expired,  has  no  more  power  than  if 
he  had  never  been  appointed."  And  see  Perry  v.  Brainard 
(11  Ohio,  442).  The  final  account  to  be  rendered  after  the 
death  of  the  ward  is  not  an  account  of  an  existing,  but  of 
the  past  guardianship;  and,  while  such  an  account  may  be 
a  convenient  means  of  enabling  the  administrator  to  ascer- 
tain with  accuracy  the  extent  of  the  estate,  it  is  not  essen- 
tial to  his  title  to,  or  the  exercise  of  his  authority  over  it. 
We  are  unable  to  discover  any  ground  upon  which  it  can 
be  maintained  that  the  guardianship  is  extended  until  the 
settlement  of  the  account.  The  possession  retained  by  the 
guardian  of  the  ward's  estate  after  the  latter's  death  is  a 
mere  naked  possession,  without  authority  to  invest,  loan 
or  otherwise  control  the  same;  and  under  the  decision  in 
Myers  Y.  Seabrook  (45  Ohio  St.  232-235;  12  N.  E.  Eep.  796), 
is  not  sufficient  to  bring  him  within  the  provision  of  section 
2734  of  the  Revised  Statutes,  which  requires  every  person 
of  full  age  and  sound  mind  to  list  for  taxation  *'  all  moneys 
invested,  loaned  or  otherwise  controlled  by  him  as  agent  or 
attorney,  or  on  account  of  any  other  person  or  persons." 
In  the  case  just  cited  it  was  held  that  the  possession  by  an 
agent  of  the  credits  of  the  principal,  with  authority  to  col- 
lect and  remit  to  the  latter  the  interest  and  the  principal, 
but  without  other  control  of  the  credits,  did  not  make  a 
case,  within  the  statute,  authorizing  the  agent  to  list  them 
for  taxation.  Applying  the  maxim  noscitur  a  sociis  in  the 
construction  of  the  statute,  the  court  say:  '*  The  phrase, 
*or  otherwise  controlled  by  him,'  must  be  construed  to  mean 
in  a  manner  similar  to  the  loaning  and  investing  of  money.'' 
Nor,  according  to  that  decision,  does  the  fact  that  the 
money  for  which  the  credits  were  given  had  been  pre- 
viously loaned  by  the  person  having  them  in  possession, 
when  the  same  was  Usted  by  him,  in  any  way  alter  the  case. 


SOMMERS  V.  BOYD.  113 

There  the  securities  listed  by  the  agent  were  given  for 
money  which  he  had  previously  loaned  for  the  principal, 
and  which  were  left  in  the  agent's  hands  for  collection,  and 
it  was  nevertheless  held,  the  agent  was  without  authority 
to  list  the  securities  for  taxation.  So  that,  in  the  case  be- 
fore us,  the  fact  that  the  securities  in  the  hands  of  Som- 
mers  were  given  for  money  of  the  ward  which  he  had 
loaned  while  guardian,  is  without  significance.  In  our 
view  of  the  question,  therefore,  the  administrator,  and  not 
Sommers,  was  the  proper  person  to  list  the  personal  estate 
of  McCleary  for  taxation  in  the  year  1889;  and  the  due  ad- 
ministration of  the  estate  involved  the  payment  of  such 
taxes  as  had  been  or  might  be  charged  against  it. 

With  respect  to  the  place  where  the  property  should  be 
listed,  the  statute  provides  that  ^' every  person  required  to 
list  property  on  behalf  of  others  shall  list  the  same  in  the 
same  township,  city  or  village  in  which  he  would  be  re- 
quired to  list  it  if  such  property  were  his  own.''  (Eev.  St. 
§  2Y35.)  That  this  provision  applies  to  administrators  is 
evident  from  the  language  of  the  next  clause,  which  is: 
"  But  he  shall  list  it  separately  from  his  own,  specifying  in 
each  case  the  name  of  the  persoij,  estate,  company  or  cor- 
poration to  whom  it  belongs."  DaflBleld,  the  administrator, 
being,  as  we  have  seen,  the  person  who  was  required  to  list 
the  property  of  the  McCleary  estate  in  April,  1889,  and  it 
being  his  duty  to  list  it  in  the  same  municipality  or  town- 
ship where  he  should  list  his  own  property,  the  place  of 
listing  the  property  of  the  estate  will  be  determined  when 
it  is  ascertained  where  Duffield  should  that  year  have  listed 
his  own  property  of  like  kind,  unless  other  provisions  of 
the  statute  prescribe  a  different  rule  governing  such  cases. 
The  other  statutory  provisions  on  the  subject  are  contained 
in  the  same  section,  and  are  as  follows:  ''All  merchants' 
and  manufacturers'  stock,  and  all  personal  property  upon 
farms,  shall  be  listed  in  the  township,  city  or  village  in 
which  the  same  may  be  situated;  and  all  other  personal 
property,  moneys,  credits  and  investments,  except  as  other- 
wise specifically  provided,  shall  be  listed  in  the  township, 
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city  or  village  in  which  the  person  to  be  charged  with  taxes 
thereon  may  reside  at  the  time  of  the  listing  thereof,  if 
such  person  reside  within  the  county  where  the  same  are 
listed,  and,  if  not,  then  in  the  township,  city  or  village 
where  the  property  is  when  listed. "  It  is  shown  by  the 
record  that  the  property  listed  by  Sommers  as  belonging  to 
McCleaiy's  estate  consisted  of  credits,  including  mortgages, 
to  the  amount  and  value  of  $103,000,  and  the  remainder, 
amounting  to  $630,  was  tangible  property, — mostly  farm- 
ing utensils  and  agricultural  products.  The  tangible  prop- 
erty, it  is  conceded,  should  have  been  listed  in  Millford 
township,  Butler  county,  where  it  was  situated  on  the  9  th 
day  of  April,  1889.  The  situs  of  the  credits,  for  the  pur- 
poses of  taxation,  is  the  substantial  matter  of  the  contro- 
versy. Credits,  being  rights  in  action  merely,  have  no  ac- 
tual sittis;  but,  as  such  property  is  made  the  subject  of 
taxation,  it  has  been  given  a  constructive  or  legal  situs^ 
which,  when  not  otherwise  fixed  by  statute,  is  that  of  resi- 
dence of  the  owner.  It  was  said  by  Welch,  J. ,  in  Worth- 
ington  v.  Sebastian  (26  Ohio  St.  1-10),  such  property  is  ''in- 
capable of  a  separate  sittis,  and  must  follow  the  sitv^  either 
of  the  creditor  or  the  debtor.  To  make  it  follow  the  resi- 
dence of  the  latter  is  to  tax  the  debtor,  and  not  the  credi- 
tor,— to  tax  poverty  instead  of  wealth.  That  it  is  the  cred- 
itor, and  not  the  debtor,  that  is  to  be  taxed,  and  that  the 
tax  is  to  be  imposed  by  the  law  of  the  creditor's  place  of 
residence,  and  not  the  law  of  the  debtor's  place  of  residence, 
seems  to  be  quite  well  settled  by  authority."  This  general 
rule  is  recognized  in  Brown  v.  Noble  (42  Ohio  St.  405),  where 
it  is  said  by  McIlvaine,  J.,  that  ''it  is  not  disputed  that, 
as  a  general  rule,  the  sittts  at  personal  property  is,  in  law, 
the  residence  of  the  owner;  nor  that  the  administi^ator  or 
executor  of  an  estate  is  the  owner  of  the  assets,  within  the 
meaning  of  this  rule.  But  granting  this,  it  is  nevertheless 
true  that  the  legislature  may  fix  the  place  where  personal 
property,  including  moneys,  credits  and  investments  sub- 
ject to  taxation  in  this  state,  must  be  listed."  After  con- 
sidering the  provisions  of  sections  2734  and  2735  of  the 
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statutes,  the  conclusion  derived  from  them  is  stated  by  the 
learned  judge  as  follows:  *'It  seems  clear  to  us  that  the 
situs  of  moneys,  credits  and  investments  for  the  purposes 
of  taxation  is  the  residence  of  the  person  whose  duty  it  is 
to  list  the  same,  and  not  the  residence  of  the  owner,  if  they 
be  located  indifferent  counties."  Under  this  rule,  inasmuch 
as  it  was  the  duty  of  the  administrator,  in  April,  1889,  to 
list  the  credits  belonging  to  the  estate  of  McCleary,  they 
were  properly  listed  by  him  in  the  township  and  county  of 
his  residence,  notwithstanding  McCleary's  residence  at  the 
time  of  his  death,  and  that  of  the  person  who  had  been 
his  guardian,  were  in  another  county;  and  the  instruments 
which  were  the  evidence  of  the  credits  due  the  estate  were 
also  in  the  latter  county.  The  credits  were  not  there  in 
the  possession  of  any  one  clothed  with  the  authority  or 
charged  with  the  duty  of  listing  them ;  and  the  mere  pres- 
ence there  of  the  evidences  of  the  indebtedness  did  not  so 
fix  the  sittts  of  the  credits  as  to  require  them,  under  the 
last  clause  of  section  2735,  to  be  there  Usted  for  taxation. 

Counsel  for  the  treasurer  further  contend  that  Sommers 
is  estopped  from  denying  his  liability  to  pay  the  taxes  for 
which  the  action  was  brought.  The  argument  is  that  the 
tax-list  which  he  delivered  to  the  assessor,  and  which  was 
by  the  assessor  returned  to  the  auditor,  induced  the  auditor 
to  enter  the  property  upon  the  tax  duplicate,  and  charge 
the  taxes  for  the  current  year  against  it,  and  Sommers 
ought  not,  therefore,  to  be  permitted  to  dispute  the  state- 
ment contained  in  the  return.  It  is  plain  an  estoppel  can- 
not be  so  raised.  The  statement  purported  to  be  a  list  of 
the  personal  property  belonging  to  the  estate  of  McCleary, 
in  Sommers'  hands  as  guardian.  It  seems  that  Sommers 
doubted  his  authority  to  list  the  property,  and  this  is  ex- 
pressed in  the  statement.  As  we  have  attempted  to  show, 
he  was  wholly  without  such  authority,  and  his  action  was 
inoperative  to  bind  the  estate;  and,  if  so,  it  is  not  readily 
perceived  how  it  could  operate  to  bind  it  by  way  of  estop- 
pel. The  property  is  entered  upon  the  duplicate  as  the 
property  of  McCleary's  estate,  the  taxes  are  charged  against 
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Sommers  as  guardian,  and  the  action  is  against  him  in  his 
representative  capacity.  It  is  not  sought  to  make  him  in- 
dividually liable,  and  the  facts  alleged  in  the  pleadings 
would  not  create  an  individual  liability.  The  conduct  of 
Sommers  was  not  intended  or  calculated  to  mislead  or  de- 
ceive any  one,  but  was  founded  upon  an  innocent  mistake. 
The  auditor  simply  performed  his  ministerial  duty  of  carry- 
ing the  property  returned  by  the  assessor  upon  the  dupU- 
cate,  and  charging  the  taxes  against  it.  His  position  was 
in  no  way  changed  by  reason  of  the  mistake,  nor  does  it 
appear  that  the  position  of  any  other  person  was.  The 
essential  elements  of  an  estoppel  are  wanting. 

The  judgment  below  will  be  reversed,  and  judgment  en- 
tered for  the  defendant. 


Fore  vs.  Fore's  Estate. 

[2  North  Dakota,  260.] 

Allowance  to  family — Widow  with  children — Homestead 

—Remarriage. 

Under  Comp.  Laws,  N.  D.  §  5779,  providing  that  in  addition  to  the  speci- 
fic articles  mentioned  in  the  preceding  section,  the  family  of  a  decedent 
shall  be  allowed  all  such  personal  property  or  money  as  is  exempt  by  law 
from  levy  and  sale  under  execution,  the  family  is  entitled  to  have  personal 
property  not  to  exceed  in  value  the  sum  of  $1,500  set  apart,  section  5128, 
exempting  property  of  that  value,  to  be  selected  by  the  judgment  debtor. 

The  property  so  set  apart  to  the  widow  of  a  decedent  leaving  no  minor  child 
becomes,  under  Comp.  Laws,  §  5784,  the  absolute  property  of  the  widow, 
and  is  not  to  be  considered  on  the  final  distribution  of  the  estate. 

The  final  settlement  and  distribution  of  the  estate  is  not  a  disposition  of  the 
homestead  within  the  meaning  of  section  5778,  giving  the  surviving  hus- 
band or  wife  the  right  to  continue  to  possess  and  occupy  the  homestead 
until  it  is  otherwise  disposed  of  by  law. 

The  remarriage  of  a  widow  does  not  impair  her  right  to  continued  possession 
and  occupation  of  the  homestead. 

Appeal  from  District  Court,  Traill  County. 
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A.  B.  Leinsee,  for  appellant. 
F.  W.  AmeSy  for  respondent. 

Bartholomew,  J. — On  appeal  from  an  order  entered  by 
the  Probate  Court  of  Traill  county  to  the  District  Court, 
this  case  was  submitted  upon  an  agreed  statement  of  facts, 
which  we  reproduce  so  far  as  necessary  for  a  proper  under- 
standing of  the  points  decided.  Lars  N.  Fore  died  intestate 
in  Traill  county,  in  January,  1887,  leaving  surviving  him  a 
wife,  but  no  issue,  and  his  father,  Nils  L.  Fore,  as  his  only 
heirs  at  law.  In  due  course  an  administrator  of  the  estate 
was  appointed  and  qualified,  and  proceeded  to  the  discharge 
of  his  duties.  At  the  time  of  his  death  Lars  N.  Fore  was 
the  owner  of  240  acres  of  land,  upon  160  acres  of  which,  all 
lying  in  one  body,  he,  with  his  wife,  resided,  using  the 
same  as  a  homestead.  The  inventory  of  his  personal  prop- 
erty amounted  to  over  $1,800.  After  the  death  of  Lars  N. 
Fore  his  widow  continued  to  reside  on  the  homestead,  and 
in  about  nine  months  she  intermarried  with  one  Frigstadt, 
and  still  continued  to  reside  and  make  her  home,  with  her 
second  husband,  on^such  homestead.  Under  the  orders  of 
the  Probate  Court  the  administrator  turned  over  to  the 
widow  property  known  as  '*  absolute  exemptions, "  to  the 
value  of  $153,  and,  in  addition  thereto,  other  personal 
property,  for  her  use,  of  the  value  of  $1,496.  In  the  final 
settlement  the  administrator  was  credited  with  said 
amounts,  and  the  Probate  Court  refused  to  include  the 
homestead  in  the  property  distributed  to  the  heirs  of  Lars 
N.  Fore  in  the  final  decree  settling  the  estate.  While  the 
case  was  pending  in  the  district  court,  Nils  L.  Fore  died, 
and  his  administrator.  Nils  N.  Fore,  was  substituted  as  a 
party  to  the  action.  The  District  Court  sustained  the 
action  of  the  Probate  Court,  and  the  administrator  of  Nils 
L.  Fore  appeals  the  case  to  this  court. 

The  appellant  claims  that  the  court  erred  in  allowing  the 
widow  personal  property  to  the  amount  of  $1,496  in  addi- 
tion to  the  absolute  exemptions,   and  in  postponing  the 
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distribution  of  the  land  embraced  in  the  homestead  of  Lars 
N.  Fore  to  his  heirs,  until  after  the  surviving  widow  ceased 
to  occupy  the  same  as  a  home.    Section  6778,  Comp.  Laws, 
reads  as  follows  :     ''Upon  the  death  of  either  husband  or 
wife,  the  survivor  may  continue  to  possess  and  occupy  the 
whole  homestead  until  it  is  otherwise  disposed  of  according 
to  law;  and  upon  the  death  of  both  husband  and  wife  the 
children  may  continue  to  possess  and  occupy  the  whole 
homestead  until  the  youngest  child  becomes  of  age  ;  and, 
in  addition  thereto,  the  following  personal  property  must 
be  immediately  delivered  by  the  executor  or  administrator 
to  such  surviving  wife  or  husband,  and  child  or  children, 
and  is  not  to  be  deemed  assets,  namely:   (1)  All  family  pic- 
tures; (2)  a  pew  or  other  sitting  in  any  house  of  worship; 
(3)  a  lot  or  lots  in  any  burial  ground;  (4)  th6  family  Bible, 
and  all  school-books  used  by  the  family,  and  all  other  books 
used  as  a  part  of  the  family  library,  not  exceeding  in  value 
one  hundred  dollars;  (5)  all  wearing  apparel  and  clothing 
of  the  decedent  and  his  family;  (6)  the  provisions  of  the 
family,  necessary  for  one  year's  supply,  either  provided  or 
growing,  or  both,  and  fuel  necessary  for  one  year;  (7)  all 
household  and  kitchen  furniture,  including  stoves,  beds, 
bedsteads,  and  bedding,  not  exceeding  one  hundred  and 
fifty  doUare  in  value."    Section  5779  contains  the  following: 
''In  addition  to  the  property  mentioned  in  the  preceding 
section,  there  shall  also  be  allowed  and  set  apart  to  the 
surviving  wife  or  husband,  or  the  minor  child  or  children 
of  the  decedent,  all  such  personal  property  or  money  as  is 
exempt  by  law  from  levy  and  sale  on  execution  or  other 
final  process  from  any  court,  to  be,  with  the  homestead, 
possessed  and  used  by  them."    We  first  notice  the  objec- 
tions to  the  allowance  of  personal  property  amounting  to 
$1,496  to  the  widow  for  her  use.    Section  5127,  Comp.  Laws, 
absolutely  exempts  from  levy  and  sale  on  execution  all  the 
specific  property  mentioned  in  section  5778,  above  quoted, 
except  the  seventh  subdivision.    It  also  specifically  exempts 
the  homestead.     The  following  section  (5128)  reads  as  fol- 
lows: "In  addition  to  the  property  mentioned  in  the  pre- 
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ceding  section,  the  debtor  may,  by  himself  or  his  agent, 
select  from  all  other  personal  property,  not  absolutely  ex- 
empt, goods,  chattels,  merchandise,  money  or  other  per- 
sonal property,  not  to  exceed  in  the  aggregate  fifteen  hun- 
dred dollars  in  value,  which  is  also  exempt,  and  must  be 
chosen  and  appraised  as  hereinafter  provided."  The  argu- 
ment is  that  the  property  that  may  be  set  apart  for  the  use 
of  the  widow  under  section  57 Y9  cannot  be  the  same  pi'op- 
erty  mentioned  in  section  5128,  because  the  property  to 
which  the  widow  is  entitled  is  **all  such  personal  property 
or  money  as  is  exempt  by  law  from  levy  and  sale  on  exe- 
cution," while  the  property  mentioned  in  section  5128,  it  is 
claimed,  is  not  exempt  by  law,  but  by  the  act  of  the  debtor 
in  selecting  the  same.  But  this  construction,  as  is  readily 
apparent,  destroys  the  statute.  The  legislature  had  already, 
by  section  5778,  set  off  to  the  widow  all  the  specific  prop- 
erty that  the  law  absolutely  exempts,  and  more;  and  hence 
if  appellant's  construction  be  correct,  there  was  nothing 
whatever  for  section  5779  to  act  upon,  and  its  presence  in 
the  statute  is  entirely  superfluous.  The  wording  of  the 
statute  does  not  require  any  such  narrow  construction. 
Section  5128  exempts  * 'goods,  chattels,  merchandise,  money 
or  other  personal  property,  not  to  exceed  in  the  aggregate 
fifteen  hundred  dollai-s  in  value,  which  is  also  exempt,  and 
must  be  chosen  and  appraised  as  hereinafter  provided." 
The  law  creates  a  general  present  exemption  to  the  amount 
of  $1,500,  The  debtor,  by  his  selection,  converts  this  gen- 
eral exemption  into  a  specific  exemption.  The  law  requires 
him  to  make  the  exemption  specific  in  that  manner  or 
waive  it.  The  power  that  he  has  is  not  to  create  an  ex- 
emption, but  to  waive  one  that  the  law  has  already  created 
for  his  benefit.  We  do  not  understand  the  case  of  Maun  v. 
Welton,  (21  Neb.  541 ;  32  N.  W.  Eep,  699),  cited  by  the  ap- 
pellant, to  conflict  with  these  views,  but  rather  to  sustain 
them.  In  that  case  there  was  exempt  *Hhe  sum  of  five 
hundred  dollars  in  personal  property."  The  debtor  was  re- 
quired to  make  a  sworn  inventory,  and  that  was  followed 
by  an  appraisement  and  selection.    The  debtor  took  no 
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steps  to  make  the  exemption  attach  to  any  specific  prop- 
erty, but  brought  replevin  against  the  officer.  The  court 
said  that  when  the  selection  was  made,  ^'then,  and  not  un- 
til then,  does  the  quality  of  exemption  attach  to  the  specific 
property  to  the  extent  that  replevin  may  be  maintained  for 
its  possession."  Had  the  husband  lived,  he  could  as  against 
any  legal  process,  have  held  all  the  property  that  was  turned 
over  to  the  widow  for  the  support  and  maintenance  of  his 
family.  We  cannot  think  that  the  legislature  intended  to 
give  the  family  less  protection  when  the  husband  and  father 
was  dead  than  when  he  was  living.  See  Bank  v.  Freeman^ 
1  N.  D.  196;  46  N,  W.  Rep.  36). 

It  is  also  contended  that  the  property  so  set  apart  to  the 
widow  is  only  to  be  *^ possessed  and  used"  by  her  tempor- 
arily, and  must  be  accounted  for  in  the  final  distribution  of 
the  estate.  Whatever  may  be  the  holding  in  other  states, 
our  statutes  are  explicit  to  the  contrary.  Section  6784,  fol- 
lowing in  the  same  chapter  with  the  sections  specifying 
what  shall  be  set  apart  for  the  use  of  the  family,  says  : 
''When  personal  property  is  set  apart  for  the  use  of  the 
family  in  accordance  with  the  provisions  of  this  chapter, 
if  the  decedent  left  a  widow  or  surviving  husband,  and 
no  minor  child,  such  property  is  the  property  of  the 
widow  or  surviving  husband."  We  quote  so  much  of 
the  section  as  covers  this  case,  and  there  can  be  no  doubt 
of  its  meaning.  The  ruling  of  the  court  upon  the  dis- 
position of  the  personal  property  was  clearly  right  The 
respondent  contends  that,  upon  the  death  of  the  hus- 
band, his  widow  surviving  him,  and  he  being  seised  in 
fee  of  the  land  then  occupied  by  himself  and  his  family 
as  a  homestead,  and  dying  intestate,  the  fee  to  the  home- 
stead goes  to  his  heirs  at  law,  under  the  statute  of  descent; 
but  that  the  homestead  right,  including  the  right  to  posses- 
sion, whether  the  husband  died  testate  or  intestate,  sur- 
vives, and  passes  to  his  widow,  to  be  enjoyed  by  her  so  long 
as  she  continues  to  occupy  the  premises  as  a  homestead. 
Appellant  takes  issue  upon  the  last  proposition,  and  claims 
that  the  homestead  right  of  the  widow,  including  the  posses- 
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sioa  and  usufruct,  ceases  and  determiaes  at  the  final  settle- 
ment and  distribution  of  the  estata  The  decision  of  the  is- 
sue involves  a  construction  of  that  portion  of  the  statute 
heretofore  quoted,  which  reads:  *^  Upon  the  death  of  either 
husband  or  wife  the  survivor  may  continue  to  possess  and 
occupy  the  whole  homestead  until  it  is  otherwise  disposed 
of  according  to  law."  This  language  which  we  are  called 
upon  to  construe  was  taken  from  the  statutes  of  Iowa,  where 
it  appears  in  the  exact  form  we  find  it  in  our  law.  (Code 
Iowa,  §  2007.)  The  context,  however,  was  somewhat 
changed  to  conform  to  our  different  policy.  In  Iowa,  the 
next  following  section  (2008)  provides  that  ^^the  setting  oflf 
of  the  distributive  share  of  the  husbahd  or  wife  in  the  real 
estate  of  the  deceased  shall  be  such  a  disposal  of  the  home- 
stead as  is  contemplated  in  the  preceding  section.  But  the 
survivor  may  elect  to  retain  the  homestead  for  life  in  lieu 
of  such  share  in  the  real  estate  of  the  deceased."  The  dis- 
tributive share  thus  spoken  of  is  one-third  in  value  of  all 
the  legal  or  equitable  estate  possessed  by  the  deceased  at 
any  time  during  manaage,  and  which  has  not  been  sold  on 
judicial  sale,  and  to  which  the  survivor  has  relinquished  no 
rights.  (See  id.  §  2440.)  And  this  share  is  not  affected  by 
will,  unless  the  survivor  consents  thereto.  (Id.  §  2452.) 
There  is  nothing  in  our  law  corresponding  with  sections 
2008,  2440,  and  2452  of  the  Iowa  Code.  Under  those 
statutes  the  right  of  the  survivor  to  possess  and  occupy  the 
homestead  for  life  has  been  repeatedly  declared.  {Floyd  v. 
Hosier^  1  Iowa,  512;  Bums  v.  Keas,  21  Iowa,  257  ;  Size  v. 
StzCj  24  Iowa,  580;  Meyer  v.  Meyer,  23  Iowa,  359  ;  Butter- 
field  V.  WickSy  44  Iowa,  310;  Mdhaffy  v.  Mdhaffy,  63  Iowa, 
55;  18  N.  W.  Rep.  685.)  And  it  has  also  been  held  that 
during  such  occupancy  the  heirs  cannot  interfere  therewith 
nor  claim  partition.  {Nicholas  v.  Purczell,  21  Iowa,  265  ; 
Dodds  V.  DoddSj  26  Iowa,  311.)  But  it  has  also  been  held 
that  such  occupancy  cannot  be  claimed  in  addition  to  the 
distributive  share.  {Meyer  v.  Meyer,  supra ;  Butterfield  v. 
Wicks,  supra ;  Smith  v.  Zucknieyer^  53  Iowa,  14  ;  3  N.  W. 
Rep.  782.)    The  survivor  holds  this  distributive  share  ex- 
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empt  from  the  debts  of  the  decedent.  {Mock  v.  Watson^  41 
Iowa,  244: ;  Kendall  v.  Kendall^  42  Iowa,  464 ;  Thomas  v. 
Thomas,  73  Iowa,  657;  35  N.  W.  Rep.  693.)  The  Supreme 
Court  of  Iowa,  under  these  statutes,  hold  that,  while  the 
survivor  is  entitled  to  occupy  the  homestead  for  a  reason- 
able time  in  which  to  make  a  selection  between  a  life -estate 
in  the  homestead  and  the  distributive  share  provided  by 
law  {Cunningham  v.  Oanible,  57  Iowa,  46  ;  10  N.  W.  Rep. 
278),  yet  continued  occupancy  of  the  homestead  will  be 
held  an  election  to  take  the  homestead  for  life.  {Conn  v. 
Conn,  58  Iowa,  747;  13  N.  W.  Rep.  51;  Butterfield  v.  Wicks, 
supra;  Holbrook  v.  Perry,  66  Iowa,  286;  23  N.  W.  Rep. 
671.)  By  section  2455,  Cod^,  Iowa,  it  is  provided  that,  if 
the  intestate  leave  no  issue,  one-half  of  his  estate  shall  go 
to  his  family  and  the  other  half  to  his  widow.  In  Burns 
V.  Keas,  supra,  it  was  held  that  in  such  case  the  widow 
takes  one-third  as  her  distributive  share  and  one-sixth  as 
heir;  and  in  Smith  v.  Zuckmeyer,  supra,  it  is  held  that  in 
such  a  case,  where  the  survivor  elects  to  hold  the  home- 
stead for  life,  he  thereby  surrendered  the  one -third  or  dis- 
tributive share  only,  and  that,  as  to  the  fraction  which  he 
took  as  heir,  it  was  not  affected  by  his  •  continuous  posses- 
sion of  the  homestead. 

We  desire  now  to  call  attention  to  certain  further  pro- 
visions of  our  statute.  The  estates  of  dower  and  curtesy 
are  unknown  to  our  laws  (sections  2594,  3402,  Comp. 
Laws);  nor  have  we  any  estate  that  corresponds  therewith. 
The  husband  and  the  wife  are  heirs-at-law  to  each  other's 
estates,  the  portion  which  each  will  inherit  in  the  estate  of 
the  other  depending  upon  the  presence  or  absence  of  cer- 
tain other  heirs,  and  may  be  one-third,  one-half,  or  the 
whole,  thereof.  (Section  3401,  id.)  But  the  entire  estate 
of  either  husband  or  wife  may  be  disposed  of  by  w^ill,  sub- 
ject to  the  homestead  rights  of  the  survivor  as  declared  by 
law.  (Section  2466,  id.)  While  our  statute  as  to  the  rights 
of  the  surviving  husband  or  wife  seems  to  be  largely  pat- 
terned after  the  Iowa  statute,  yet  it  is  apparent  that  the 
differences  are  such  that  the  Iowa  decisions  are  largely  in- 
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applicable  here.  With  us,  the  survivor  has  no  '^distributive 
share  "  whatever.  All  that  goes  to  the  survivor,  aside  from 
the  personal  right  to  possess  and  occupy  the  homestead,  is 
taken  as  heir.  Nor  is  there  any  provision  or  necessity  for 
an  election  between  the  rights  as  survivor  and  the  rights 
as  heir.  There  is  no  intimation  that  both  rights  may  not 
be  enjoyed,  and  both  at  the  same  time.  The  only  Iowa 
case  on  this  point  that  would  seem  appUcable  to  our  condi- 
tion is  Smith  V.  Zvx^kmeyery  and  that,  so  far  as  applicable, 
is  authority  for  the  ruling  of  the  Trial  Court.  It  is  claimed, 
however,  that  a  fair  interpretation  of  this  language  of  our 
statute  forces  the  conclusion  that  some  disposition  of  the 
homestead  estate  was  thereby  intended,  aside  from  a  volun- 
tary disposition  on  the  part  of  the  survivor,  and  aside  from 
possession  on  her  part  to  the  exclusion  of  the  co-heir,  and 
that  such  disposition  would  terminate  her  homestead  right 
without  regard  to  her  will  or  wishes.  More  felicitous  lan- 
guage might  undoubtedly  have  been  used  to  express  the 
single  thought  that  the  survivor  might  continue  to  possess 
and  occupy  the  homestead  as  long  as  she  preserved  its  home- 
stead character  and  occupied  it  as  a  home.  But  we  think  the 
legislature  had  in  view  also  the  fact  that  there  might  exist 
a  mortgage  upon  the  homestead  property,  executed  by  both 
husband  and  wife,  or  that  the  taxes  thereon  might  not  be 
paid,  and  the  homestead  become  hable  therefor  under  sec- 
tion 2452,  Comp.  Laws,  or  that  it  might  be  liable  for  a 
mechanic's  lien  under  the  same  section,  or  for  some  portion 
of  the  purchase  price  thereof  under  the  succeeding  section. 
In  either  of  these  events  it  might  be  disposed  of  according 
to  law,  and  the  occupancy  of  the  survivor  thus  terminated. 
But  we  do  not  think  it  was  the  intention  of  the  legislature 
that  the  survivor  should  be  disturbed  in  this  occupancy,  so 
long  as  the  premises  remained  the  home  of  the  survivor,  by 
any  co-heir  or  devisee,  and  we  will  briefly  state  some  of 
the  reasons  which  force  that  conclusion.  Ample  provision 
for  the  establishment  of  the  home  and  maintenance  of  the 
family  has  ever  been  the  fixed  policy  in  this  jurisdiction.  As 
we  have  seen,  our  exemptions  of  personalty  are  unusu- 
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ally  liberal ;  and  these  exemptions  go  to  the  family  of  a 
decedent,  and  cannot  be  disposed  of  by  will,  or  taken  for 
debts,  except  where  there  are  no  other  assets  available  for 
the  payment  of  the  expenses  of  decedent's  last  illness, 
funeral  charges,  and  expenses  of  administration.  (Section 
5779,  id.)  The  law  also,  prior  to  the  passage  of  chapter  67, 
Laws  1891,  allowed  a  homestead  to  the  extent  of  160  acres 
of  land  if  in  the  country,  and  unlimited  as  to  value.  (Un- 
der the  law  last  mentioned  the  homestead  is  fixed  at  a 
valuation  of  $5,000,  independent  of  quantity,  and  other 
changes  are  made  in  the  homestead  law  ;  but  as  this  case 
falls  under  the  prior  law,  and  as  the  changes  do  not  affect 
the  questions  at  issue,  we  need  not  particularly  notice  them 
further.) 

The  fee  of  the  homestead  may  be  owned  by  either  hus- 
band or  wife,  but  such  owner  has  no  power  to  convey  or 
incumber  such  homestead  without  the  concurrence  of  the 
husband  or  wife.  (Comp.  Laws,  §  2451.)  The  homestead 
of  Lars  N.  Fore  was  not  subject  to  the  payment  of  any  of 
his  debts.  (Id.  §  5781.)  It  is  too  plain  for  question  that 
these  various  provisions  were  intended,  not  for  the  benefit 
of  the  husband  and  father,  but  for  that  of  the  family — and 
a  widow,  though  without  children,  constitutes  a  family, 
within  the  meaning  of  the  homestead  law  (Id.  §  2450);  and 
it  would  be  strangely  inconsistent  if  the  benefits  to  which 
the  family  were  entitled  during  the  life-time  of  the  hus- 
band and  father  should  be  taken  away  from  them  by  the 
law  immediately  upon  his  decease  —  the  very  time  when 
they  most  needed  these  benefits.  The  widow  has  no  abso- 
lute rights  in  the  property  of  her  deceased  husband  except 
her  right  to  the  homestead  as  survivor.  All  other  estates 
may  be  devised.  If  that  right  extends  only  during  admin- 
istration, then  the  law  which  prevents  him  from  convey- 
ing or  incumbering  that  homestead  is  of  no  benefit  to  the 
family.  He  is  liable  for  their  support  while  he  is  living, 
and  if,  by  will,  he  can  deprive  them  of  that  homestead  as 
soon  as  his  estate  can  be  settled,  it  would  seem  a  useless 
requirement  to  prohibit  its  sale  during  his  life.     Again^ 
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*' subject  to  the  rights  of  the  surviving  husband  or  wife, 
as  declared  by  law,  the  homestead  may  be  devised 
like  other  real  property  of  the  testator."  (Id.  §  2466.)  In 
no  case  is  a  devisee  entitled  to  come  into  possession  of  his 
devise  until  the  estate  is  settled  and  distributed.  If,  as  ap- 
pellant claims,  the  widow's  right  of  possession  as  survivor 
ceases  at  the  same  time,  why  were  the  devisee's  rights 
made  subordinate  to  hers  ?  The  two  rights  could  not  clash; 
one  ceasing  when  the  other  began.  On  the  other  hand,  if 
her  right  of  possession  as  such  survivor  continues  as  long 
as  she  continues  to  reside  and  make  her  home  upon  the 
property,  then  the  section  would  have  force  and  be  neces- 
sary. Again,  "  upon  the  death  of  both  husband  and  wife, 
the  children  may  continue  to  occupy  the  homestead  until 
the  youngest  child  becomes  of  age."  (Id.  §  5778.)  It  is 
certain  that  as  to  the  children,  when  both  parents  are  dead, 
the  right  to  occupy  the  homestead  does  not  cease  when  the 
estate  is  settled.  It  may  continue  for  twenty  years  longer. 
If  appellant's  position  be  correct,  we  would  have  the  follow- 
ing results  :  When  a  party  possessed  of  a  homestead  dies, 
leaving  surviving  him  a  widow  and  children,  the  law  will 
immediately  upon  the  settlement  of  his  estate,  deprive  that 
family  of  its  home,  and  the  property  will  go  to  the  devisee, 
or  be  subject  to  partition  among  the  heirs-at-law,  as  the 
case  may  be.  But  if  the  same  party  die,  leaving  surviving 
him  children  only,  the  law  cannot  so  seize  upon  the  home- 
stead, but  the  same  may  remain  in  the  possession  of  the 
children  until  the  youngest  attains  majority.  Can  any 
plausible  reason  be  assigned  for  this  distinction  ?  None 
suggests  itself  to  us.  Keeping  in  mind  the  entire  statute 
and  the  undoubted  policy  of  our  laws,  it  seems  clear  that 
the  purpose  of  this  law  is  that,  upon  the  death  of  the  hus- 
band and  father,  the  widow  should  continue  to  possess  and 
occupy  the  homestead  with  the  children,  during  her 
entire  life,  if  she  so  elect,  and  upon  her  death  the  children 
may  continue  so  to  possess  and  occupy  the  homestead  until 
the  youngest  child  becomes  of  age,  so  that  at  no  time,  un- 
til the  youngest  child  reaches  the  period  when  the  law 
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declares  him  able  to  care  for  himself,  shall  this  family  be 
without  a  home,  or — in  case  the  homestead  be  a  farm — 
without  the  means  of  obtaining  a  livelihood.  But  this  oc- 
cupancy, either  of  the  surviving  widow  or  children,  would 
be  terminated  by  any  disposition  of  the  homestead  accord- 
ing to  law,  as  hereinbefore  indicated.  In  view  of  the  facts 
of  this  case  we  deem  it  proper  to  add  that  the  statutes  will 
be  searched  in  vain  for  any  intimation  that  the  widow's 
rights  as  survivor  are  affected  in  any  manner  by  the  ab- 
sence of  issue  or  by  the  fact  of  a  second  marriage.  This 
last  point  is  directly  ruled  in  Nicholas  v.  Purzcell,  supra. 
To  the  point  made  by  appellant  that  a  homestead  interest 
cannot  attach  to  property  owned  in  common,  we  reply 
that  such  is  the  case  only  where  the  common  ownership  is 
prior  in  point  of  time  to  the  initiation  of  the  homestead 
right.  In  this  case  the  homestead  right  existed  before  de- 
scent cast.  It  existed  in  the  hfe-time  of  the  decedent,  and 
he  was  powerless  to  destroy  it.  The  subsequent  ownership 
in  common  of  the  fee  cannot  affect  the  prior  right.  The 
judgment  of  the  District  Court  is  in  all  things  affirmed. 
All  concur. 


Allowance  to  Widow  and  Children.— -The  statutory  proyisions  of  the 
several  states  for  allowances  to  the  widow  and  children  of  decedent  differ 
widely  in  their  character  and  scope,  and  a  corresponding  difference  in  their 
construction  and  application  will  be  found  to  exist.  In  some  states  this  allow- 
ance is  made  to  depend  on  the  necessitous  condition  of  the  widow  and  family. 
In  re  Dewell's  Estate,  88  Iowa,  14;  55  N.  W.  Rep.  11;  Succession  of  Tugwell, 
48  La  Ann.  879;  0  So.  Rep.  449;  Succession  of  Wnddell,  44  La  Ann.  861;  10 
So.  Rep.  808.  It  is  a  provision  for  the  destitute.  Succession  of  Waddell, 
supra.  Intended  for  the  present  relief  of  the  widow  for  the  maintenance  of 
herself  and  family.  Adams  v.  Adams,  51  Mass.  (10  Met.)  170.  For  the  tempo- 
rary relief  of  the  immediate  necessities  of  the  widow  on  her  husband's  death. 
Washburn  v.  Washburn,  27  Mass.  (10  Pick)  374;  Paine  v.  Hollister,  189  Mass. 
144;  29  N.  B.  Rep.  541.  The  widow's  claim  is  not  a  right,  it  rests  on  the  dis- 
cretion of  the  court.  Caldwell  v.  Estate  of  Caldwell,  54  Iowa,  456;  6  N.  W. 
Rep.  714;  Appeal  of  Gowen,  32  Me.  516;  Kersey  v.  Bailey,  52  Me.  198,  199. 
To  be  determined  in  the  light  of  all  circumstances  of  the  particular  case.  In 
re  Peet's  Estate,  79  Iowa,  185;  44  N.  W.  Rep.  354;  Kersey  v.  Bailey,  mpra; 
Washburn  v.  Washburn,  supra;  HoUenbeck  v.  Pixley,  69  Mass.  (8  Gray)  521, 
525.    As  is  also  the  amount  to  be  allowed  in  those  states  in  which  it  is  not  fixed 
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by  the  statute.  Iq  re  Peet's  Estate,  ^pra;  In  re  Dewell's  Estate,  88  Iowa,  14; 
55  N.  W.  Rep.  11;  Gilman  v.  Gilman,  53  Me.  184,  193.  It  is  a  question  solely 
of  the  necessities  of  the  widow.  Hollenbcck  y.  Pixley,  supra.  The  circum- 
stances of  the  widow  and  the  amount  of  her  private  estate  may  be  taken  into 
consideration.  In  re  Feet's  Estate,  supra;  Appeal  of  Walker,  88  Me.  17;  21 
Atl.  Rep.  176. 

In  other  states  these  provisions  are  held  to  be  part  of  the  exemption  laws  of 
the  state.  Talmadge's  Admr.  v.  Talmadge.  66  Ala.  199;  Ex  parte  Pearson,  76 
Ala.  521;  Barber  v.  Ellis,  68  Miss.  172;  8  So.  Rep.  890;  Kapp  v.  Public  Admr. 
2  Bradf.  258;  Hettrick  v.  Hettrick,  55  Pa.  St.  290;  Graham  v.  Stull,  92  Teun. 
673;  22  8.  W.  Rep,  785.  Or  are  to  be  construed  as  being  in  pari  fnateria  with 
such  laws.  NefT's  Appeal.  21  Pa.  St.  247;  Davis'  Appeal,  84  Pa.  St.  256;  Huff- 
man's Appeal,  81  Pa.  St.  829.  Hence,  have  no  application  in  favor  of  non- 
residents. Auerbach  v.  Pritchett,  5:3  Ala.  451,  458;  Talmadge's  Admr.  v.  Tal- 
madge, supra;  Veile  v.  Koch,  27  111.  129;  Mitchell  v.  Word,  64  Ga.  208;  Barber 
V.  Ellis.  68  Miss.  172;  8  So,  Rep.  390;  Medley  v.  Dunlap,  90  N.  C.  527;  Simp- 
son  V.  Cureton.  97  N.  C.  112;  2  S.  E.  Rep.  668;  Kuhn  v.  Newman,  26  Pa.  St. 
283;  Piatt's  Appeal.  80  Pa.  St.  502;  O'Niell's  Estate,  11  Pa.  Co.  Ct.  Rep.  491; 
Graham  v.  StuU,  supra.  Even  though  the  deceased  was  a  resident.  Ex  parte 
Pearson,  supra.  Or  of  a  wife  who  leaves  her  husband  and  renounces  all  con- 
jugal intercourse  a  considerable  time  before  his  death.  Odiorne*8  Appeal,  54 
Pa.  St.  175.  Or  of  a  widow  who  had  been  divorced  a  mensa  et  thoro.  Hett- 
rick ▼.  Heitrick,  supra.  But  a  woman  who,  though  deserted  by  her  husband, 
continued  to  support  their  children,  he  making  no  provisions  for  her,  is  en- 
titled to  their  benefit.    Terry's  Appeal,  55  Pa.  St.  844. 

In  New  York,  while  the  general  Exemption  Laws  make  provision  in  favor 
of  a  "  house  holder  '*  the  statute  relating  to  the  estates  of  decedent's  provides  for 
one  who  has  left  a  family,  and  is  therefore  held  to  apply  in  favor  of  non-resi- 
dents. Kapp  V.  Public  Administrator,  supra.  As  also  in  favor  of  a  widow 
who  had  not  lived  with  her  husband  during  ten  years  prior  to  his  death, 
he  not  having  kept  house,  the  eldest  daughter  living  with  her  mother  the 
greater  part  of  the  time  until  she  became  of  age,  being  boarded  by  her,  her 
father  paying  for  her  clothes,  but  not  for  her  bimrd.  Shedd's  Estate  11  N.  T. 
Supp.  788;  B.  c.  60  Hun.  687;  14  N.  Y.  Supp.  841;  aff'd  138  N.  Y.  601;  30 
N.  £.  Rep.  1147.  The  articles  exempted  are  to  remain  in  the  possession  of 
the  widow  so  long  as  she  is  able  and  willing  to  keep  up  the  family  circle,  and 
provide  suitably  for  the  minor  children,  and  if  the  children  leave  the  widow 
during  their  minority,  contrary  to  her  wishes,  and  without  any  fault  or  omis- 
sion on  her  part,  she  is  still  entitled  to  the  property  until  they  arrive  at  full  age, 
though  another  provides  for  the  children.     Scofleld  v.  Scofield,  6  Hill,  642. 

These  provisions  are  also  said  to  be  a  branch  of  the  statute  of  distribution. 
Farris  v.  Battle,  80  Qa.  187;  7  S.  E.  Rep.  282.  And  to  apply  to  non-residents  as 
well  as  residents.  Farris  v.  Battle,  supra\  Maddox  v.  Patterson,  80  Ga.  719;  6 
S.  E.  Rep.  581.  Even  though  husband  and  wife  had  lived  separate  and  apart. 
Farris  v.  Battle,  supra.  And  a  minor  child  was  held  entitled  to  their  benefit 
though  living  with  her  mother  who  had  been  divorced  from  the  decedent 
Maddox  v.  Patterson,  supra.    But  the  amount  to  which  the  widow  of  a  non- 
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resident  is  entitled  is  to  be  regulated  by  the  law  of  the  domicile.    Mitchell  v. 
Word,  64  Ga.  208. 

The  right  is  preferred  to  the  undertaker's  claims  for  funeral  expenses.  Weir's 
Estate,  10  Pa.  Co.  Ct.  Rep.  187.  And  to  the  creditors  of  the  decedent.  In  re 
Peet's  Estate,  79  Iowa,  185;  44  N.  W.  Rep.  356;  Re  Daggett.  2  Conn.  (Surr.) 
230;  9  N.  Y.  Supp.  652;  Comphor  v.  Comphor,  25  Pa.  St.  81.  So  much  of 
the  estate  is  withdrawn  from  the  general  course  of  administration  and  appro- 
priated to  the  use  of  the  widow  and  family  even  though  the  widow  takes  under 
the  will.  Comphor  v.  Comphor,  25  Pa.  St.  81.  These  allowances  have  been 
classified  among  the  expenses  of  administration  and  as  such  are  superior  to  the 
husband's  right  to  dispose  of  the  property.    Miller  v.  Stepper,  82  Mich.  194. 

The  right  of  a  widow  is  a  privilege  to  retain,  not  a  transfer  of  any  part  of 
the  estate.  Adams  v.  Adams,  51  Mass.  (10  Met.);  Machemer's  Estate,  140  Pa. 
St.  544;  21  Atl.  Hep.  441.  It  does  not  vest  on  the  death  of  the  husband,  but 
only  when  the  widow  has  elected  to  exercise  it.  Eern's  Appeal,  120  Pa.  St. 
523;  14  Atl.  Rep.  435;  Machemer's  Estate,  supra.  Which  must  be  done 
promptly  or  she  will  be  deemed  to  have  waived  it.  Kern's  Appeal,  supra. 
And  is  lost  on  her  remarriage  before  exercising  it.  Kern's  Appeal,  supra; 
Machemer's  Estate,  supra.  And  at  her  death  does  not  survive  or  devolve  on 
her  p)ersonal  representative.  Simpson  v.  Cureton,  97  N.  C.  112;  2  S.  E.  Rep. 
668.  Though  an  allotment  has  been  made,  and  an  appeal  is  pending  from  the 
decree.  Adams  v.  Adams,  supra.  Or  the  widow  has  recovered  a  judgment 
for  it  against  the  administrator  but  has  not  reduced  it  to  judgment.  Succes- 
sion of  Tugwell,  48  La.  Ann.  879;  9  So.  Rep.  499.  But  a  contrary  rule  pre- 
vails in  some  states,  and  on  the  death  of  the  widow,  the  right  devolves  on  her 
representatives.  Leslie  ▼.  Tucker,  57  Ala.  483;  Brown  v.  Joiner,  77  Qa.  232; 
3  S.  E.  Rep.  157. 


J.  W.  Gulp  et  cU.  vs.  D.  P.  Lbe,  Executor  of  Thomas 

Eussell. 

[109  North  Carolina,  675.] 

Devise  to  children — Per  capita— Post  natus  child — Com- 
promise BY  GUARDIAN— Remedies— Limitations. 

Under  a  direction  that  the  surplus  shall  be  equally  divided  and  paid  over  to 
certain  persons  "  and  the  children  of  my  niece"  "  in  equal  portion,  share 
and  share  alike,  to  them  and  each  and  every  one  of  them,"  the  children  of 
the  niece  take  per  capita,  and  not  per  stirpes  as  a  class. 

A  child  of  the  niece  born  after  the  death  of  the  testator  is  entitled  to  share  with 
the  others. 
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The  settlement  by  a  guardian  with  the  executor  of  an  estate  for  a  less  sum  than 
the  ward  is  entitled  to  receive  is  not  a  bar  to  a  suit  for  the  difference  by 
the  ward  against  the  executor.  He  is  not  limited  to  his  remedy  against 
the  guardian.  ' 

Sach  an  action  is,  however,  barred  by  the  statute  of  limitations  when  an  action 
by  the  guardian  would  be  barred. 

Appeal  from  Superior  Court,  Mecklenburg  County. 

E.  T.  Cansler  and  J.  A.  BeU  (by  brief),  and  O.  W.  Tillett, 
for  plaintiff. 

No  counsel  contra. 

Clark,  J.— 1.  The  direction  in  the  residuary  clause  that 
the  "surplus  shall  be  equally  divided  and  paid  over  to 
Phillip  J.  Russell,  Miss  Mary  Russell  and  the  children  of 
nay  niece  Martha,  vrife  of  Charles  Stanford,  in  equal  por- 
tion, share  and  share  alike,  to  them,  and  each  and  every  of 
them,  their  executors,  administrators  and  assigns,  abso- 
lutely, forever,"  was  properly  construed  as  a  devise  per 
capita^  and  not  to  the  children  of  Martha  Stanford  per 
stirpes^  as  a  class.  The  authorities,  Bryant  v.  Scott  (21  N. 
C.  155);  Cheeves  v.  BeU  (54  N.  C.  234);  Harrell  v.  Davenport 
(58  N.  C.  4);  Hill  v.  Spruill  (39  N.  C.  244);  Waller  v.  For- 
sythe  (62  N.  C.  353);  Harris  v.  Philpot  (40  N.  C.  329);  Lane 
v.  Lane  (60  N.  C.  630);  Ward  v.  Stowe  (17  N.  C.  509),  and 
other  cases  cited  by  counsel, — are  in  point.  There  is  noth- 
ing in  the  will  which  takes  this  case  out  of  the  settled  rule 
of  construction.  The  intention  of  the  testator  expressed 
that  the  surplus  should  be  '^ equally  divided"  between  the 
beneficiaries,  PhiUp  Russell,  Mary  Russell  and  the  children 
of  Martha  Stanford,  and  that  they  shall  take  ''in  equal 
portion,  share  and  share  alike,  to  them  and  each  and  every 
of  them,"  points  clearly  to  a  per  capita  division  among  them. 

2.  The  child  of  Martha  Stanford,  born  the  day  after  the 
testator's  death,  is  entitled  to  share  with  the  other  children. 
(Barringer  Y.  Cowan^  55  N.  C.  436.) 

3.  If  the  guardian  received  for  his  wards  a  less  sum  than 
they  were  entitled  to  receive,  it  is  true  that  they  can  sue  the 
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guardian  and  his  sureties  for  his  default,  but  they  have  their 
election  to  sue  either  the  guardian  or  the  executor  from 
whom  he  insufficiently  collected  the  fund  devised  to  them, 
or  both.  {Harris  v.  Harrison^  Y8  N.  C.  202;  Lvion  v.  Wil- 
cox, 83  N.  C.  21.)  It  has  been  held  that  where  a  receiver, 
appointed  to  take  charge  of  a  ward's  estate,  makes  a  set- 
tlement with  the  guardian,  and  executes  a  release  to  him, 
even  under  the  direction  of  the  court,  such  settlement  and 
release  are  not  conclusive  against  the  ward.  {Temple  v. 
Williams,  91  N.  C.  82.)  The  settlement  made  in  this  case 
by  the  defendant  with  the  guardian  of  the  plaintiffs  had 
no  other  effect  than  to  put  the  burden  on  plaintiffs  to  prove 
that  the  settlement  made  by  defendant  with  their  guardian 
was  not  a  full  payment  of  the  sum  due  them,  and  which 
the  guardian  should  have  collected  in  their  behalf. 

4,  When  the  defendant  filed  his  final  account,  19th  Ite- 
cember,  1876,  it  closed  the  trust,  as  between  him  and  the 
distributees,  if  sui  juris,  so  that  the  lapse  of  ten  years  cer- 
tainly would  bar  an  action  against  him.  (Code,  §  158; 
WyHck  V.  Wyricky  106  N.  C.  86;  10  S.  E.  Rep.  916.)  If  not, 
indeed,  six  years.  (Code,  §  154,  [2;]  Vaughan  v.  Hines,  87 
N.  C.  445;  Andres  v.  Pcywell,  97  N.  C.  155;  2  S.  E.  Rep.  235; 
Kennedy  v.  Cromwell,  108  N.  C.  1;  13  S.  E.  Rep.  135.)  If 
the  plaintiffs  had  been  without  a  guardian  to  represent 
them,  the  statute  would  not  have  run  against  them  till  one 
had  been  appointed  or  the  disability  of  nonage  had  been 
removed.  {Brawley  v.  Brawley,  14  S.  E.  Rep.  73,  at  this 
term.)  But  here  the  guardian  was  appointed  in  November, 
1873,  and  the  defendant  has  beon  exposed  to  an  action  by 
him  since  the  account  was  filed,  in  December,  1876,  moi-e 
than  ten  years,  and  the  principle  applies  that  a  cause  of  ac-  ' 
tion  barred  against  a  trustee  is  barred  against  cestui  que 
trust  also.  {Wellborn  v.  Finley,  52  N.  C.  228;  Hemdon  v. 
Pratt,  59  N.  C.  327;  Clayton  v.  Cagle,  97  N.  C.  300;  i  S.  E. 
Rep.  523;  King  v.  Bhew,  108  N.  C.  696;  13  S.  E.  Rep.  174.) 
If  the  trustee,  the  guardian,  was  faithless  or  negligent,  he 
was  liable  on  his  bond  to  an  action  by  his  wards  after  their 
aiTival  at  age.     If,  at  that  time,  the  defendant  had  not  be- 
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come  protected  by  the  lapse  of  ten  years  from  filing  his 
final  account,  the  plaintiffs  could  have  brought  action 
against  him  as  well  as  the  guardian,  as  we  have  said  above. 
{Harris  v.  Harrison,  78  N.  C.  202.)    Error. 


Ab  to  the  rule  that  under  a  bequest  or  devise  to  one  person  and  the  children 
of  another  person  the  donees  take  per  capita  and  not  per  stirpes,  see  Burnet  v. 
Burnet,  30  N.  J.  Eq.  595;  1  Am.  Prob.  Rep.  589  and  note  544;  In  re  Swinburne, 
16  R.  L  308;  7  Am.  Prob.  Rep.  855. 


Qborge  W.  Rbsto  vs.  Jane  M.  Walbach  and  others. 

[75  Maryland,  205.] 

Contingent  interest — Residuary  devise — Trusts  —  Here- 
inbefore  GIVEN. 

Under  a  devise  in  trust  for  a  daughter  during  her  life,  and  after  her  death  in 
trust  for  her  child  or  children  then  living,  and  in  the  event  of  the  death  of 
any  child  before  its  mother  the  issue  of  such  child  to  take  the  share  of  its 
parent,  the  children  have  no  vested  Interest  during  the  life  of  the  mother. 

The  Interest  in  the  estate  contingent  on  the  death  of  all  the  children  of  the 
daughter  in  her  lifetime  and  without  issue  passes  by  a  residuary  clause 
directing  the  division  of  *'  all  tlie  rest  and  residue  of  the  property  over 
which  I  have  any  control,  including  money,  rents,  dividends  and  other 
moneys." 

Under  a  clause  directing  "  that  the  property  hereinbefore  given*'  to  a  certain 
daughter  be  held  in  trust  for  her  during  life  and  on  her  death,  for  her 
children,  the  trust  does  not  attach  to  the  property  or  interest  given  to  that 
daughter  by  the  residuary  clause,  but  she  takes  the  same  absolutely. 

Nor  docs  such  trust  character  or  life  tenure  attach  to  certain  personal  property 
given  to  the  same  daughter  by  a  previous  clause,  but  which,  by  a  codicil 
giving  all  property  loaned  to  her,  to  her  and  another  daughter,  is  stated  to 
have  been  loaned. 

A  direction  in  a  will  for  the  distribution  among  the  children  of  a  certain  person 
of  the  property  "hereinbefore  given  "  to  her,  does  not  control  the  disposi- 
tion of  the  share  given  to  her  by  the  residuary  clause. 


I 
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Appeal  from  Circuit  Court  of  Baltimore  city. 

James  D.  Cotter^  for  appellant. 

Oans  &  Haman  and  Thos.  A.  Whdan^  for  appellees. 

Irving,  J. — In  the  execution  of  a  power  of  appointment 
in  the  will  of  her  husband  Mrs.  EUza  Whelan  made  a  will, 
and  died  in  1867.  The  wiU  contains  thirty  clauses,  and 
there  are  four  codicils.  The  provisions  of  this  will  and 
these  codicils  give  rise  to  the  question  presented  in  this 
case. 

By  this  will  and  three  codicils  certain  property  was  given 
to  Jane  M.  Walbach,  a  daughter  of  the  testator,  and  a 
married  woman,  and  to  her  sole  and  separate  use;  aud 
Francis  W.  Elder  and  Thomas  Whelan  were  appointed 
trustees,  to  hold  and  manage  the  property  of  Mrs.  Walbach. 
After  the  proceedings  in  equity  in  the  Circuit  Court  in 
Baltimore  city,  two  parcels  of  the  real  estate  devised  in 
trust  for  Mrs.  Walbach  were  decreed  to  be  sold  for  better 
investment,  and  sales  were  made.  But  in  the  proceedings 
for  the  sale  of  one  of  those  parcels  certain  persons  now 
supposed  to  have  been  necessary  parties  defendant  were  not 
made  parties,  and  the  case  now  under  review  was  instituted 
for  the  purpose  of  getting  the  sales  made  ratified  by  the 
court  after  bringing  all  necessary  parties  before  the  court, 
and  to  get  the  court  to  assume  jurisdiction  of  the  trust,  and 
to  appoint  a  trustee  in  place  of  Thomas  Whelan,  deceased, 
and  F.  W.  Elder,  resigned,  and  to  construe  certain  clauses 
of  the  will,  and  to  direct  the  new  trustee  who  shall  be  ap- 
pointed in  the  place  of  Thomas  Whelan,  deceased,  aud 
Francis  W.  Elder,  trustee,  who  resigned  and  was  released, 
as  to  the  distribution  of  the  funds. 

The  clauses  of  the  will  requiring  consideration  are  the 
10th,  the  21st,  the  34th,  the  25th,  and  28th;  and  the  1st, 
2d,  and  4th  codicils. 

The  tenth  clause  reads  thus  :  ^*  I  give  and  devise  to  my 
daughter  Jane  Margaret  Walbach  the  dwelling-house  and 
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lot  (my  present  residence)  on  the  west  side  of  Charles  street 
in  said  city;  "  and  the  twenty -fourth  clause  is  as  follows  : 
'*It  is  my  will  that  the  property  hereinbefore  given  my 
daughter  Jane  Margaret  Walbach  shall  be  held  by,  and  the 
same  is  hereby  given  to,  my  friend  Francis  W.  Elder,  in 
trust  for  the  sole  and  separate  use  of  my  daughter  for  and 
during  her  natural  Ufe,  so  that  the  same,  and  all  the  rents 
and  profits  thereof  as  they  may  accrue,  may  be  taken  and 
enjoyed  by  her  as  a,  feme  sole,  and  free  from  the  control  of 
her  present  or  future  husband,  and  without  being  in  any 
manner  Uable  for  his  debts;  and  from  and  after  her  death, 
in  trust  for  her  child  or  children  then  living,  to  be  equally 
divided  between  them,  if  more  than  one,  and  in  the  event 
of  the  death  of  a  child,  living  my  said  daughter,  the  issue 
thereof,  if  any,  to  succeed  to  the  part  of  its  parent. " 

By  the  third  codicil  of  the  will  Thomas  Whelan,  Jr., 
was  appointed  co-trustee  with  Francis  W.  Elder  to  execute 
the  trust. 

By  the  second  codicil,  and  the  first  clause  thereof,  the 
testator  says:  ''I  give  and  devise  a  lot  of  ground  on  Fed- 
eral hiU  to  my  daughter,  Jane  Margaret  Walbach,  and  her 
children,  to  be  held  and  enjoyed  by  her  and  them  in  like 
manner  as  the  real  estate  given  to  her  and  them  by  my  last 
will  is  directed  and  appointed  to  be  held  and  enjoyed." 

In  the  fourth  codicil  Eliza  Whelan,  the  testatrix,  devises 
as  follows:  ''Whereas,  in  and  by  my  last  will  I  have  given 
and  devised  to  my  son  Thomas  Whelan,  Jr.,  the  warehouse 
and  lot  lying  on  the  north  side  of  Baltimore  street  in  the 
city  of  Baltimore,  then  occupied  by  Messrs.  F.  R.  Waesche 
&  Co.,  and  others,  and  also  the  three  feet  alley  in  the  rear 
of  said  lot,  and  leading  thence  to  Charles  street.  Now,  I 
do  hereby  revoke  the  said  devise,  and  in  lieu  thereof  do 
hereby  give  and  devise  the  said  warehouse  and  lot  and  said 
alley  unto  the  said  Thomas  Whelan,  Jr.,  and  to  my  daugh- 
ter Jane  Margaret  Walbach,  and  their  heirs,  as  tenants  in 
the  following  proportions,  that  is  to  say :  To  my  son  tvro 
parts  in  three,  and  to  my  said  daughter  one  part  in  three, 
to  be  divided;  and  I  give  the  parts  so  intended  for  my  said 
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daughter  unto  my  said  son  and  to  my  friend  Francis  W. 
Elder  in  trust  for  my  said  daughter  and  her  children  and 
descendants,  in  manner  and  form  precisely  as  she  and  they 
are  to  have  and  enjoy  the  property  which  I  have  given  to 
her  or  them,  or  in  trust  for  her  or  them,  by  my  said  last 
will  and  the  codicil  thereto  heretofore  made  by  me." 
Clause  28  of  the  will  is  a  residuary  clause,,  in  the  following 
language:  **A11  the  rest  and  residue  of  my  property  and  of 
the  property  over  which  I  have  any  control,  including  ready 
money,  rents,  dividends,  and  other  moneys  due  me  at  the 
time  of  my  death,  after  payment  of  my  debts,  funeral  ex- 
penses, and  expenses  of  administration,  shall  be  divided,  as 
follows :  To  my  daughter  Cornelia,  one-half  part  thereof; 
to  my  daughter  Mary  one-fourth  part  thereof;  and  to  my 
daughter  Jane  Margaret  one-fourth  part  thereof;  and,  in 
the  event  of  an  insufficiency  of  said  funds  to  pay  said  debts 
and  expenses,  the  same  is  to  be  made  up  out  of  the  property 
given  to  my  said  son,  Thomas." 

The  Charles-Street  property  and  the  Federal-Hill  property 
have  been  sold  under  decree  of  the  court  in  separate  pro- 
ceedings; but  the  Baltimore-Street  property  has  not  been 
sold. 

The  first  question  for  consideration  is,  was  there  any 
contingent  interest  in  the  property  given  in  trust  for  Jane 
Margaret  Walbach  left  undisposed  of  ?  The  court  below 
decided  there  was,  and  in  that  conclusion  we  fully  concur. 
The  property  is  given  in  trust  for  Jane  Margaret  Walbach 
during  her  life,  and  after  her  death  in  trust  for  her  child  or 
children  then  living,  and,  in  the  event  of  the  death  of  any 
child  during  the  life  of  the  mother,  the  issue  of  such  child 
to  take  the  part  of  the  parent.  It  is  plain  that  there  is  no 
provision  made  for  the  contingency  of  all  the  children  dying 
in  the  Ufe-time  of  the  mother,  leaving  no  issue.  Should 
that  condition  of  things  occur,  it  is  evident  that  the  fee- 
simple  in  these  three  pieces  of  real  estate  is  undisposed  of 
by  the  testatrix,  unless  the  contingent  interest  passes  under 
the  residuary  clause  of  the  will.  By  the  language  used 
there  can  be  no  vested  interest  in  the  children  until  the 
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death  of  the  mother,  for  it  is  to  vest  only  in  such  children 
as  may  be  living  when  the  mother  dies.  The  vesting  being 
contingent  upon  the  mother's  death,  and  dependent  on  who 
may  survive  her  for  the  estate  to  vest  in,  the  interest  is  a 
contingent  interest  only.  {Demill  v.  Reid,  71  Md.  192;  17 
Atl.  ReR.  1014;  Lamour  v.  Rich,  71  Md.  369;  18  Atl.  Rep. 
702;  Bailey  v.  Lovey  67  Md.  692;  11  Atl.  Rep.  280;  Straus 
V.  Rosty  67  Md.  465;  10  Atl.  "Rep.  74;  Mercantile  Trust  & 
Deposit  Co.  V.  Broum,  71  Md.  170;  17  Atl.  Rep.  937;  Engel 
V.  Staie  use  of  Giger,  65  Md.  544;  5  Atl.  Rep.  249.)  Mrs. 
Walbach  is  an  old  woman,  haying  but  one  child,  a  daughter 
thirty-eight  years  old,  and  unmarried;  and  if  she  was  to  die 
before  her  mother,  and  without  issue,  the  life-estate  of  the 
mother  would  be  the  only  effective  disposition  as  to  these 
pieces  of  property.  This  contingent  fee-simple  interest  the 
Circuit  Court  decided  passed  by  the  residuary  clause,  and  in 
this  view  we  also  agree.  Contingent  estates  of  inheritance 
will  pass  by  descent,  and  are  also  devisable.  {Spence  v. 
Robins,  6  Gill.  &  J.  513;  Hambelton  v.  Darrington,  36  Md. 
444.) 

This  is  a  case  where,  the  testatrix  having  failed  to  dis- 
pose of  a  certain  contingent  and  possible  interest  in  the 
estate  by  special  gift,  we  are  asked  to  decide  whether  she 
is  to  be  regarded  as  having  died  intestate  thereof,  or  shall 
be  regarded  as  having  disposed  of  the  same  by  the  residuary 
clause  of  the  will.  In  Booth  v.  Booth  (4  Ves.  407),  Lord 
Alveenly  says:  "  Every  intendment  is  to  be  made  against 
holding  a  man  to  die  intestate  who  sits  down  to  dispose  of 
the  residuary  of  his  property ; "  and  this  view  is  adopted  by 
this  court  in  Dulany  v.  Middleton  (72  Md.  76;  19  Atl.  Rep. 
146).  In  Bamum  v.  Bamum  (42  Md.  312),  this  court  ex- 
pressly decided  that  undisposed-of  property  will  pass  under 
a  residuary  clause  of  a  will,  no  matter  how  it  happenes 
that  any  part  of  the  property  is  not  disposed  of  by  the 
special  provisions  of  the  will.  It  may  be  that  the  testator 
may  not  know  that  he  or  she  is  leaving  anything  unprovided 
for.  Even  if  the  testator  does  not  know  that  the  property 
undisposed  of  actually  belongs  to  him,  it  will  pass  by  a  resid- 
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uary  clause  sufficiently  comprehensive  in  language  to  em- 
brace it.  {Vide  Bamum  v.  Bamum,  supra.)  It  has  been 
suggested  that  the  language  of  the  residuary  clause  in  this 
will  is  not  comprehensive  enough,  but  contains  language 
which  so  narrows  its  effects  and  operation  as  to  exclude 
this  contingent  estate.  The  language  reUed  on  for  this 
contention  is  as  follows:  ''All  the  rest  and  residue  of  my 
property,  and  of  the  property  over  which  I  have  any  con- 
trol, including  ready  money,  rents,  dividends,  and  other 
moneys  due  me  at  the  time  of  my  death,"  etc.  The  par- 
ticular kind  of  property  which  is  intended  to  be  covered  by 
this  provision,  it  is  suggested,  is  here  indicated  as  being 
moneys  or  funds.  The  word  ''including"  is  sought  to  be 
given  the  meaning  of  "consisting  of,"  and  thus  to  desig- 
nate what  and  what  only  was  to  pass  by  that  clause.  We 
do  not  think  this  is  a  fair,  natural,  or  reasonable  construc- 
tion of  the  language  used.  It  begins  with  the  language, 
"all  the  rest  of  my  property,  and  the  property  over  which 
I  have  any  control,"  and  then  follows  the  language  about 
the  moneys.  She  evidently  intends  disposing  of  all  the 
balance  of  her  own  property,  and  all  the  balance  of  that 
which  she  had  the  control  over,  by  appointing  the  takers 
thereof.  The  words  which  are  added  were  added  by  way 
of  indicating  that  money  was  to  be  regarded  as  property 
within  her  meaning,  and  excluding  the  possible  idea  and 
conclusion  that  it  was  not  intended  to  be  included.  Undue 
anxiety  that  all  should  be  included  has  given  rise  to  a  con- 
tention that  would  not  have  arisen  but  for  the  effort  to  be 
more  explicit  than  was  necessary.  The  use  of  the  word 
"including"  shows  that  the  testatrix  meant  to  put  in 
something  besides  what  was  designated  by  the  first  words 
used.  In  charging  the  payment  of  debts  and  funeral  ex- 
penses from  what  was  put  into  this  residuary  clause,  and, 
if  any  deficiency,  putting  its  payment  on  Thomas  Whelan 
from  what  was  given  him,  it  is  urged  that  this  contingent 
estate  cannot  be  supposed  to  have  been  intended  as  in- 
cluded. It  is  very  possible  that  the  testatrix  did  not  know 
she  had  made  such  an  omission  in  dif^posing  of  the  real 
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estate  already  mentioned,  as  to  leave  the  fee  in  certain  con- 
tingencies unprovided  for;  but  that  does  not  make  any 
difference.  {Dalrymple  v.  Qamhle^  68  Md.  528;  13.  Atl. 
Eep.  156;  Stannard  y,  Bamum^  51  Md.  451;  Hamhleton  v. 
Dat^ington,  36  Md.  446.)  The  intention  not  to  die  intestate 
of  anything  is  clearly  manifested  in  the  disposition  she 
makes  of  even  small  articles  mentioned  in  the  will. 

Another  question  has  arisen  under  this  residuary  clause, 
and  that  is,  how,  and  in  what  proportion,  the  distribution 
under  it  is  to  be  made.  The  appellant  contends  that  under 
that  clause  Jane  M.  Walbach  takes  an  interest,  and  that 
her  interest  is  only  for  life;  and  it  is  further  contended  that 
George  W.  Reid  takes  three-fourths  of  his  mother's  (Mary 
Reid's)  share,  and  that  the  heirs  of  Thomas  Reid  take  one- 
fourth  thereof.  As  a  daughter  of  the  testatrix  and  named 
as  one  of  the  legatees,  Jane  M.  Walbach  takes  a  share  of 
the  residue;  and  the  question  is,  does  that  interest  go  in 
trust  for  life  only?  There  were  four  children,  and  Jane 
M.  Walbach's  share  is  named  as  one-fourth  of  this  residue. 
As  that  undisposed  of  interest  cannot  arise  till  after  Mrs. 
Walbach's  death,  it  would  be  a  contradiction  to  say  her 
share  thereof  is  for  life  only,  when  such  interest  cannot 
in  fact  exist;  and,  unless  the  language  was  so  express  that 
such  construction  was  unavoidable,  it  ought  not  to  be 
adopted.  But  there  is  no  difficulty  about  it.  The  clause 
creating  the  trust  confirms  the  trust  to  the  property  here- 
inbefore given  Mrs.  Walbach.  It  does  not  attach  to  any 
property  or  interest  given  in  a  subsequent  clause  of  the 
will.  Whatever  passed  to  her  by  the  residuary  clause  of 
the  will  clearly  passed  to  her  absolutely,  and  unfettered  by 
the  trust. 

The  twenty-fifth  clause  of  the  will,  which  directs  the 
method  of  distribution  between  the  children  of  Mary  Reid, 
if  both  of  them  survive  her,  (for  there  were  but  two,)  con- 
fines the  direction  of  distribution  to  the  property  herein- 
before given  to  the  mother,  and  cannot  by  any  fair  con- 
struction be  made  to  apply  to  and  include  property  therein- 
after given. 

Vol.  VIII-18 
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By  the  word  "hereinbefore"  that  only  is  intended  and 
included  which  had  already  been  given,  and  that  which  is 
afterwards  given  cannot  be  held  as  controlled  by  the  direc- 
tion in  the  twenty-fifth  clause  of  the  will.  Argument  can- 
not make  that  plainer. 

Cornelia  Whelan,  under  the  residuary  clause,  takes  one- 
half  of  the  residue.  By  her  will,  after  certain  pecuniary 
bequests,  she  gives  all  the  residue  property  to  her  brother, 
Thomas  Whelan,  there  can  be  no  doubt  that  he  succeeds  to 
her  interest  under  the  residuary  clause  of  the  will. 

The  appellant  contends  that  the  interest  in  the  furniture, 
set  of  china,  and  pew  in  the  cathedral  pass  to  Mrs.  Walbach 
for  life  only,  and  are  controlled  by  the  trust.  We  see  no 
ground  for  this  contention,  and  think  the  Circuit  Court  was 
right  in  decreeing  Mrs.  Walbach's  interest  in  those  things 
or  their  proceeds  was  absolute  and  freed  from  the  trust. 
The  argument  is  that,  as  the  furniture  was  given  by  the 
twenty-first  clause  of  the  will  it  is  included  in  the  property 
described  in  the  twenty -fourth  clause  as  '*  property  herein- 
before given,"  to  which  the  trust  by  that  clause  is  made  to 
attach.  However  plausible  that  contention  might  be  if 
there  were  no  other  provisions  afterwards  made,  the  sub- 
sequent provisions  in  the  codicils  relieves  the  matter  from 
doubt. 

By  the  first  codicil,  reciting  the  disposition  in  the  will  of 
the  furniture,  she  speaks  of  it  as  being  intended  for  her 
daughter  Jane  and  her  sister  Mary,  without  any  qualifica- 
tion whatever.  Then,  after  stating  that  she  had  loaned  this 
furniture  to  her  daughter  Jane,  she  says:  *'  Now  I  do  here- 
bv  will  and  direct  that  all  the  articles  which  I  have  so  loaned 
to  my  said  daughter  Jane,  or  which  I  may  hereafter  loan 
to  her,  shall,  on  my  death,  go  to  and  I  hereby  give  and  be- 
queath the  same  to  my  said  daughters  Jane  and  Mary." 
By  this  last  expression  of  her  will  and  wishes  she  gives 
the  furniture  loaned  to  Jane  to  her  and  her  sister  absolutely. 
She  could  not  have  intended  a  part  to  be  in  trust  and  a 
part  to  be  an  absolute  gift.  This  codicil  reflects  light  on 
what  was  originally  intended,  and  shows  that  the  trust  was 
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only  intended  to  apply  to  the  real  ^estate.  It  is  very  like 
the  case  of  Wood  v.  Conly  (62  Md.  546),  where  the  court 
held  that  certain  furniture  named  in  the  will  was  not  sub- 
ject to  a  limitation  over,  but  that  the  limitation  only  ap- 
plied to  the  real  estate.  The  china  is  given  without  quali- 
cation  by  the  second  codicil,  and  the  interest  in  the  pew  in 
the  cathedral  is  similiarly  given  in  the  third  codicil.  These 
gifts  are  absolute,  and  subject  to  no  trust.  It  is  worthy  of 
note  that  whenever  by  codicil  anything  is  given  to  Jane  M. 
Walbach,  in  which  it  was  the  wish  of  the  testatrix  that  she 
should  take  only  a  life-estate,  and  be  subject  to  a  trust,  the 
qualification  of  the  gift  is  expressly  made.  Having  ex- 
pressed the  wish  as  to  part,  that  about  which  no  such  wish 
is  expressed  is  excluded.  Eocpressio  unius  exclusio  alterius. 
The  decree  appealed  from  ratified  the  sale  of  the  Charles- 
Street  property  and  the  Federal-Hill  property,  and  the  in- 
vestments made  of  the  proceeds.  No  objection  has  been 
made  in  this  court  to  the  action  of  the  court  below  in  this 
regard.  In  the  case  of  the  sale  of  the  Federal- Hill  property 
all  persons  having  any  interest,  vested  or  contingent,  were 
made  parties  to  the  proceeding,  and  no  reason  has  been  as- 
signed why  that  sale  was  not  advantageous  and  proper. 
As  to  the  sale  of  the  Charles-Street  property,  it  was  shown 
to  be  advantageous  to  the  parties,  and  it  was  admitted  to  be 
to  the  interest  of  all  that  it  should  be  confirmed.  The  pur- 
chaser supposed  when  he  bought  that  he  bought  all  the  in- 
terests of  all  the  parties.  Those  who  were  not  original 
parties,  having  been  brought  in,  offer  no  objection  to  the 
ratification  of  the  sale,  and  action  of  the  court  as  to  that 
sale  will  also  be  approved.     Decree  affirmed. 
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Anna  Maria  Schmidt  et  al  vs.  Emil  Schmidt  et  aZ. 

[47  Minnesota,  451.] 

Probate  —  Right  to  jury  —  Undue  influence  —  Mental 

capacity. 

An  appeal  to  the  District  Court  from  an  order  of  the  Probate  Court  admitting 
or  refusing  to  admit  a  will  to  probate  is  not  a  case  at  law  within  the  mean- 
ing of  Const.  Minn.  Art.  1,  §  4,  guaranteeing  the  right  of  trial  by  jury. 

Undue  influence  to  avoid  a  will  must  so  destroy  the  free  agency  of  the  testator 
at  the  time  it  is  made,  that  it  expresses  the  will  and  intention  of  some  one 
else  and  not  his  own. 

Mere  mental  and  physical  weakness  caused  by  age  and  sickness  do  not  of  them- 
selves amount  to  mental  incapacity.  A  person  able  to  understand  and 
carry  in  his  mind  in  a  general  way,  the  nature  and  situation  of  his  property 
and  his  relations  to  those  who  would  naturally  have  some  claim  on  his 
remembrance,  possesses  a  sound  and  disposing  mind. 

Laws  Minn.  1885,  c.  193.  permitting  an  adverse  party  to  be  called  and  examined 
as  if  under  cross-examination  has  not  changed  the  order  of  trial  or  the 
rules  of  cross-examination  so  as  to  permit  a  party  to  introduce  a  part  of 
his  own  case  on  cross-examination  of  his  adversary's  witnesses. 

Appeal  from  District  Court,  Dakota  county. 

Henry  C.  James,  for  appellants. 

Stringer  &  Seymour  and  Hodgson  &  ScIicUler,  for  ro» 
spondents. 

Mitchell,  J. — The  principal  question  in  the  case  is 
whether,  upon  an  appeal  to  the  District  Court  from  an 
order  of  the  Probate  Court  admitting  or  refusing  to  admit 
a  will  to  probate,  a  party  has  a  constitutional  right  to  a 
trial  by  jury  of  the  issues  as  to  the  validity  of  the  proposed 
will.  The  validity  of  the  will  which  the  Probate  Court 
admitted  to  probate  in  this  case  was  contested  on  the 
grounds  (1)  that  it  was  never  properly  executed;  (2)  that 
the  testator  was  not,  at  the  time  of  its  execution,  of  sound 
and  disposing  mind;  (3)  that  its  execution  was  procured  by 
the  undue  influence  of  certain  of  the  beneficiaries.  When 
the  matter  came  on  for  trial  the  appellants  moved  that 
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these  issues  should  be  submitted  to  a  jury,  which  the  court 
refused. 

If  the  statutes  of  the  state  are  invalid^  there  can  be  no 
doubt  that  the  appellants  had  no  absolute  right  to  a  jury 
trial.  From  the  earliest  days  of  the  territory  down  to  date 
the  statute  has  always  been  that  a  party  is  entitled  to  a 
jury  trial,  as  a  matter  of  absolute  right,  only  of  an  issue  of 
fact  in  an  action  for  the  recovery  of  money  only,  or  of  spe- 
'  cific  real  property,  or  for  divorce  on  the  ground  of  adul- 
tery; but  that  every  otiier  issue  of  fact  must  be  tried  by 
the  court,  subject,  however,  to  the  right  of  the  parties  to 
consent,  or  of  the  court  to  order,  that  the  whole  issue  or 
any  specific  question  of  fact  be  tried  by  a  jury.  (St.  1851, 
c.  71,  §§  6,  7;  Gen.  St.  1866,  c.  66,  §§  198,  199;  Gen,  St. 
1878,  c.  66,  §§  216,  217.)  Prior  to  1874  the  statute  regulat- 
ing appeals  from  the  Probate  Court  made  no  special  or 
express  provision  as  to  the  mode  of  trial.  This  left  the 
matter  to  be  controlled  by  the  general  provisions  of  statute 
already  referred  to.  The  Laws  of  1874,  c.  71,  §  2  (Gen.  St 
1878,  0.  49,  §  19),  expressly  provided  that  no  jury  trials 
should  be  allowed  in  such  cases,  except  as  provided  by  sec- 
tion 199,  c.  66,  Gen  St.  1866  (Gen.  St.  1878,  c.  66,  §  217), 
and  upon  issues  settled  in  accordance  with  the  rules  of 
court.  This  fact  made  no  change,  such  being  already  the 
law.  This  same  provision,  in  substance,  unless  appeals 
from  the  allowance  or  disallowance  of  a  claim  against  the 
estate  be  an  exception,  is  re-enacted  in  the  Probate  Code  of 
1889,  §  261.     (Laws  1889,  c.  46.) 

Section  4,  art.  1,  of  the  State  Constitution,  ordains 
that  the  right  of  trial  by  jury  shall  remain  inviolate,  and 
shall  extend  to  all  cases  at  law,  without  regard  to  the 
amount  in  controversy.  The  doctrine  of  this  court  from 
Whallon  v.  Bancroft  (4  Minn.  70;  109  Gil.  70),  down  to 
State  V.  Thresher  Manufg  Co,  (40  Minn.  213,  41  N.  W. 
Rep.  1020),  has  uniformly  been  that  the  effect  of  this  con- 
stitutional provision  is  merely  to  continue  unimpared  and 
inviolate  the  right  of  trial  by  jury  as  it  existed  in  the  terri- 
tory at  the  time  of  the  adoption  of  the  Constitution;  that 
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it  neither  added  to  nor  took  from  that  right,  except  that, 
for  reasons  explained  inWhallon  v.  Bancroft^  supra^  it  was 
extended  to  all  "cases  at  law,"  without  regard  to  the 
amount  in  controversy.  It  would  not  be  claimed  that  pro- 
ceedings to  probate  a  will  is  a  "case  at  law,"  as  that  term 
is  generally  understood  or  construed  by  this  court.  It  there- 
fore follows  that  a  trial  by  jury  in  such  proceedings  was 
not  given  by  the  territorial  statutes  in  force  at  the  time  of 
the  adoption  of  the  State  Constitution,  and  consequently  is 
not  within  the  constitutional  guaranty,  if  those  statutes 
are  controlling. 

Counsel  for  appellants,  however,  seeks  to  avoid  this  re- 
sult by  the  following  line  of  argument,  to- wit:  That  the 
right  of  trial  by  jury  in  the  territory  was  determined  by 
article  7  of  the  amendments  to  the  Constitution  of  the 
United  States,  as  the  paramount  law,  that  "in  suits  at 
common-law,  when  the  value  in  controversy  shall  exceed 
$20,  the  right  of  trial  by  jury  shall  be  preserved;"  that  this 
had  been  construed  by  Justice  Story  in  Parsons  v.  Bed- 
ford (3  Pet.  433),  to  embrace  all  suits,  not  of  equity  or 
admiralty  jurisdiction,  whatever  may  be  the  form  which 
they  may  assume,  to  settle  legal  rights;  that  the  issues  as 
to  the  validity  of  a  will  involve  legal  rights,  and  therefore 
are  within  the  guaranty  of  the  Federal  Constitution,  and 
consequently  the  right  of  trial  by  jury  was  continued  by 
the  constitution  of  the  state.  While  this  mode  of  reason- 
ing is  ingenious,  we  think  it  is  hardly  sound.  The 
immediate  question  being,  not  what  construction  the 
Federal  Courts  might  have  put  on  the  Federal  Con- 
stitution had  the  question  arisen  before  them  during 
the  existence  of  the  territory,  but  the  construction  to  be 
placed  on  our  own  constitution,  we  should'  rather  look  to 
the  provisions  of  our  own  statutes  at  the  time  of  its  adop- 
tion (and  which  were  presumably  supposed  to  have  been 
tho  law  at  that  time)  in  order  to  determine  what  the  peo- 
ple of  the  territory  understood  and  intended  in  adopting 
the  provision  that  the  right  of  trial  by  jury,  as  it  then  ex- 
isted, should  remain  inviolate.    If  counsel's  reasoning  is 


SCHMIDT  ET  AL.  v.  SCHMIDT  ET  AL.  14g 

sound,  then  certainly  many  of  tlie  decisions  of  this  court 
are  erroneous,  for  there  are  numerous  proceedings  to 
determine  legal  rights,  neither  of  equity  nor  admiralty 
jurisdiction,  which  we  have  held  did  not  come  within  the 
constitutional  guaranty.  But,  as  was  said  in  Commission- 
ers of  Mille  Lacs  Co.  v.  Morrison  (22  Minn.  178),  if  this 
language  in  the  dictum  of  Justice  Story  was  used  in  the 
sense  ascribed  to  it  by  counsel,  it  is  certainly  too  broad. 
We  have  found  no  case  in  which  the  Supreme  Court  of  the 
United  States  has  decided  that  article  7  is  to  be  construed 
as  having  any  such  comprehensive  meaning.  On  the  con- 
ti-ary,  many  decisions  may  be  found  which  assume  or  im- 
ply that  the  phrase  '*  suits  at  common-law  "  is  used  in  the 
ordinary  and  much  more  hmited  sense,  viz.,  what  were 
called  **  common-law  actions."  See  Miller,  Const.  U.  S. 
492. 

Counsel  has  exhaustively  cited  and  discussed  the  authori- 
ties to  show  that  at  common  law  the  rule  was  that,  when- 
ever in  an  equity  suit  the  issue  was  devisavit  vel  non,  the 
heir  was  entitled  to  have  it  heard  by  a  jury,  and  that  the 
equity  court  always  either  ordered  the  issue  to  be  sent  to 
the  common-law  court  to  be  tried  by  a  jury,  or  else  sus- 
pended proceedings  in  the  cause  in  order  to  enable  the  par- 
ties to  bring  an  action  of  ejectment.  As  suggested  by 
respondents'  counsel,  the  question  is  not,  what  was  the 
rule  at  common  law  ?  but  what  was  the  rule  in  this  terri- 
tory at  the  time  of  the  adoption  of  the  constitution  ?  But 
an  examination  of  the  origin  and  liistory  of  the  rule  to 
which  counsel  refers  will  show  that  it  grew  out  of  a  condi- 
tion of  things  which  no  longer  exists;  and  hence  that  it 
furnishes  little  support  to  counsel's  contention.  While 
formerly,  in  England,  the  ecclesiastical  courts  had  exclus- 
ive jurisdiction  of  the  probate  of  wills  of  personal  property, 
they  had  no  jurisdiction  of  devises  of  land.  Until  within 
the  last  thirty-five  years  there  was  no  provision  whatever 
in  that  country  for  probating  wills  devising  land,  but  in 
any  trial  at  common  law  or  in  equity  involving  the  title 
the  original  will  had  to  be  produced  and  proved,  as  any 
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other  disputed  instrument.  If  the  action  was  one  of  eject- 
ment in  a  court  of  common  law,  of  course  it  was  triable  by 
jury.  While  a  court  of  equity  would  not,  in  an  adversary 
suit,  entertain  jurisdiction  to  determine  the  validity  of  a 
will,  yet  they  necessarily  had  to  pass  upon  the  vahdity  of 
wills  in  cases  where  the  question  came  up  collaterally  in 
cases  falling  under  some  well-recognized  head  of  equity 
jurisdiction;  as,  for  example,  trusts. 

As  is  well  understood,  it   was  the  practice  of  equity 
courts,   in  cases  where  legal  rights  were  involved,   and 
where  there  was  great  difficulty  in  deciding  upon  the  facts 
on  account  of  the  conflict  of  evidence,  to  direct  an  issue  to 
be  sent  out  to  be  tried  by  a  jury  in  a  court  of  common  law. 
They  would  not  direct  such  an  issue,  however  conflicting 
the  evidence,  if  the  court  was  able  to  come  to  a  conclusion 
satisfactory  to  its  own  mind.     Neither  would  an  issue  be 
ordered  on  a  mere  suggestion  on  the  record,  unsupported 
by  evidence  in  opposition  to  evidence  on  the  other  side. 
But  in  all  cases,  with  two  exceptions,  the  matter  of  order- 
ing an  issue  to  be  tried  by  a  jury  was  entirely  in  the  sound 
discretion  of  the  chancellor.   The  two  exceptions  were  that 
of  the  heir-at-law,  who  was  disinherited  by  the  will  of  the 
freehold  estate  of  which  his  ancestor  died  seised,  and  that 
of  the  right  of  a  rector  to  the  tithes  of  his  parish.     So  high 
were  these  rights  anciently  regarded  that  a  court  of  equity 
would  never,  against  the  objection   of  the  heir  or  rector, 
take  upon  itself  to  pass  upon  them  without  having  the  ver- 
dict of  a  jury.     In  the  case  of  a  will  devising  real  estate 
the  court  would  always  first  obtain  the  verdict  of  a  jury 
upon  the  issue  of  devisavit  vel  non,  and  then  govern  its 
own  judgment  accordingly.     This  idea    of    the    peculiar 
sacredness  of  the  right  of  the  heir  to  the  land  of  his  ances- 
tor grew  out  of  the  political  institutions  and  the  system  of 
land  tenure  which  then  obtained.    This  rule  was  so  univer- 
sal, and  of  such  long  continuance,  that  in  this  country, 
where  the  different  states  generally  established  a  system  of 
probate  courts  with  jurisdiction  over  the  probate  of  wills 
of  real  estate  as  well  as  of  personal  property,  they  were  so 
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far  influenced  by  the  precedents  of  the  past  that  they 
sometimes  provided  that  the  probate  of  a  will  devising  real 
estate  should  be  only  j?rma /ac^e  evidence  of  its  validity, 
in  which  case,  of  course,  tlie  whole  question  was  still  open 
to  contest  by  the  heir  in  an  action  of  ejectment.  In  some 
instances,  we  believe,  it  was  expressly  provided  by  statute 
that,  where  the  question  of  the  validity  of  a  will  affecting 
real  estate  arose  in  the  probate  proceedings,  the  probate 
<x)urt  should  order  the  issue  to  be  tried  by  a  jury  in  a  com- 
mon-law court.  The  causes  which  gave  rise  to  this  distinc- 
tion between  wills  of  real  and  of  personal  property  having 
to  a  great  degree  ceased  to  exist,  the  general  tendency  of 
modem  legislation  has  been  to  do  away  with  it,  and,  as  in 
this  state,  to  make  the  probate  of  a  will  conclusive  in  all 
cases,  and  to  make  the  trial  of  issues  in  contests  over  the 
validity  of  all  wills  conform  to  the  mode  of  trial  of  court 
•cases.  This  our  statutes,  territorial  and  state,  from  the 
earliest  date,  have  assumed  to  do ;  and  we  do  not  think 
there  is  or  was  any  constitutional  obstacle  in  the  way  of  so 
doing.  If,  as  counsel  for  appellants  claims,  we  are  bound 
by  the  old  common-law  rule,  it  would  lead  to  the  result 
that,  when  the  will  affects  real  property,  a  party  is  entitled 
to  a  jury  trial,  but  not  if  it  affects  only  personalty— a  dis- 
tinction which  is  out  of  harmony  with  the  general  policy 
of  our  laws,  to  say  nothing  of  the  very  apparent  practical 
difficulties  that  would  arise  in  attempting  to  apply  it. 

It  must  be  admitted  that  it  has  been  the  usual  practice 
in  this  state  to  submit  the  issue  of  will  or  no  will  to  a  jury. 
This  is  perhaps  to  be  accounted  for  in  part  by  the  charac- 
teristic conservative  tendency  of  the  bench  and  bar  to 
adhere  to  old  precedents,  even  after  they  have  ceased  to  be 
obligatory.  It  is  also  true  that,  in  theory  at  least,  such  an 
issue  is  one  eminently  fitted  to  be  submitted  to  a  jury, 
although  in  practice  it  must  be  admitted  that  the  result  is 
not  always  satisfactory,  for  the  question  with  the  jury  in 
such  cases  is  very  apt  to  be,  not  whether  the  instrument  is 
the  will  of  the  testator,  but  whether  it  is  such  a  will  as 
they  think  he  ought  to  have  made. 

Vol.  Vin— 19 
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Our  conclusion  being  that  the  appellants  had  no  absolute 
or  constitutional  right  to  a  trial  by  a  jury,  we  are  not  called 
upon  to  determine  whether  the  exercise  of  the  discretion  of 
a  court  in  ordering  or  refusing  to  order  an  issue  in  a  "court 
case"  to  be  submitted  to  a  jury  is  open  to  exception,  or  is 
the  subject  of  review  on  appeal,  for  appellants  made  no 
showing  except  the  mere  demand  that  the  issues  be  sub- 
mitted to  a  jury.  Moreover,  the  evidence  shows  that  no 
other  verdict  could  have  been  arrived  at  by  a  jury,  or,  if 
arrived  at,  sustained,  except  in  accordance  with  the  find- 
ings of  the  court. 

There  is  nothing  in  the  remaining  assignments  of  error, 
except  the  last,  of  sufficient  importance  to  require  special 
notice.  They  are  all,  in  our  judgment,  clearly  without 
merit.  The  evidence  referred  to  in  assignments  10  to  19, 
inclusive,  was  properly  excluded,  as  not  being  proper  cross- 
examination.  If  the  evidence  was  competent  as  bearing 
upon  the  mental  and  physical  condition  of  the  testator,  the 
appellants  should  have  introduced  it  as  a  part  of  their  own 
case,  when  they  might  have  examined  the  witness  as  if 
under  cross-examination,  as  authorized  by  Laws  1885,  c. 
193.  But  this  statute  was  never  intended  to  change  the 
order  of  trial  or  the  rules  of  cross-examination  so  as  to  per- 
mit a  party  to  inject  a  part  of  his  own  case  into  the  cross- 
examination  of  his  opponent's  witnesses. 

The  only  remaining  question  is  whether  the  evidence  jus- 
tified the  findings  of  fact.  Of  this  there  can  be  no  possible 
doubt.  The  evidence  of  the  due  execution  of  the  will  was 
plenary.  Undue  influence,  such  as  will  invalidate  a  will, 
must  be  something  which  destroys  the  free  agency  of  the 
testator  at  the  time  when  the  instrument  is  made,  and 
which,  in  effect,  substitutes  the  will  of  another  for  that  of 
the  testator.  It  may  be  exercised  through  threats,  fraud, 
importunity,  or  by  the  silent,  resistless  power  which  the 
strong  often  exercise  over  the  weak  and  infirm;  but,  how- 
ever exercised,  it  must,  in  order  to  avoid  a  will,  destroy  the 
free  agency  of  the  testator  at  the  time  it  was  made,  so  that 
the  instrument  in  fact  expresses  the  mind  and  intent  of 
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some  one  else,  and  not  his  own.  {Nelson^s  Willy  39  Minn. 
204,  39  N.  W.  Eep.  143;  Mitchell  v.  Mitchell,  43  Minn.  73, 
44  N.  W.  Eep.  885.  It  is  elementary  law  that  mere  mental 
and  physical  weakness,  caused  by  age  or  sickness,  does  not 
amount  to  mental  incapacity,  provided  the  party  is  capable 
of  fairly  and  reasonably  understanding  the  matter  in  hand. 
The  test  as  to  what  constitutes  a  sound  and  disposing  mind 
is  that  the  testator  shall  understand  the  nature  of  the  act 
and  its  effect;  that  is,  shall  understand  the  extent  of  the 
property  of  which  he  is  disposing,  and  be  able  to  compre- 
hend and  appreciate  the  claims  of  others  upon  his  bounty 
to  which  he  ought  to  give  effect.  Soundness  of  mind,  such 
as  will  enable  a  pei*son  to  make  a  will,  has  relation  to  the 
business  to  be  transacted,  viz.,  the  disposition  of  his  prop- 
erty. He  must  be  able  to  understand  and  carry  in  his  mind 
in  a  general  way  the  nature  and  situation  of  his  property, 
and  his  relations  to  those  who  would  naturally  have  some 
claim  to  his  remembrance.  {Banks  v.  Ooodfellow,  L.  R.  5 
Q.  B.  549;  Whitney  v.  Iwomhly,  136  Mass.  145;  Hammond 
v.  Dike,  42  Minn.  273;  44  N.  W.  Rep.  61.)  Measured  by 
such  tests  as  these,  the  evidence  was  such  as  not  only  to 
justify,  but  to  absolutely  require,  the  findings  which  the 
trial  court  made.  Had  he  found  otherwise,  it  would,  in 
our  opinion,  have  been  error. 
Order  affirmed. 


F.  0,  WoRLEY  vs.  Mary  E.  Taylor  et  al. 

[21  Oregon,  589.] 

Implied  power  of  sale — Children  omitted  from  will. 

A  devise  of  real  property,  "after  payment  of  all  just  debts,"  does  not  create 
an  implied  power  in  the  executor  to  sell  the  land  for  the  payment  of 
debts. 

Hills  Ckxie  or  section  8075,  providing  that  a  testator  shaU  be  deemed  to  die  in- 
testate as  to  any  child  not  named  or  provided  for  in  the  will,  the  will  is 
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entirely  iDoperative  as  to  such  child,  and  his  title  to  land  of  which  the 
parent  died  seized  cannot  be  divested  by  a  power  of  sale  for  the  payment 
of  debts. 

Appeal  from  Circuit  Court,  Douglas  county. 

Suit  in  equity  to  quiet  title  by  F.  0.  Worley  against 
Mary  E.  Taylor,  Charles  Taylor,  Ella  Gibson,  formerly  Ella 
Bland,  widow  of  John  Bland,  deceased,  Olive  Robinson, 
Mary  S.  Jones  and  Edward  Bland,  Henry  Bland,  Dora 
Bland  and  H.  M.  Bland,  minor  heirs  of  Henry  Bland,  de- 
ceased.    Decree  for  defendants.     Plaintiff  appeals. 

t/.  D.  FtUlertorij  O.  W.  Colvig  and  E.  B.  Preble,  for  ap- 
pellant. 

Lane  &  Lane  and  TT.  R.  Willis,  for  respondents. 

Lord,  J. — This  is  a  suit  in  equity  brought  by  the  plaintiff 
against  H.  M.  Bland,  defendant,  and  others,  to  quiet  title 
to  certain  land  described  in  the  complaint.  In  substance, 
the  facts  alleged  are  these:  That  on  the  26th  day  of  No- 
vember, 1879,  the  plaintiff  purchased  the  land  in  question 
from  one  Lewis  Chapman,  and  has  been  in  possession  of 
the  same  ever  since.  On  the  21st  day  of  July,  1879,  the 
said  L.  Chapman  purchased  the  same  from  Mary  E.  Bland, 
now  Mary  E.  Taylor,  who  was  the  widow  of  Henry  Bland, 
for  the  consideration  of  $3,500.  The  other  defendants,  ex- 
cept Charles  Taylor,  are  the  children  and  heirs-at-law  of 
said  Henry  Bland,  deceased,  who,  on  the  6th  day  of  August, 
1873,  was  the  owner  of  said  premises,  and  made  his  will, 
whereby  he  devised  and  bequeathed  all  his  real  and  personal 
property  as  follows:  To  Mary  E.  Bland  all  his  real  property 
after  payment  of  all  his  just  debts,  and  to  each  of  his  six 
children  therein  named  the  sum  of  $25.  Mary  E.  Bland 
was  nominated  executrix  of  said  will.  Henry  Bland  died 
on  the  25th  day  of  September,  1874,  but  after  the  making 
and  execution  of  said  will,  and  before  the  death  of  said 
testator,  a  son,  Henry  M.  Bland,  one  of  the  defendants 
herein,  was  born.     The  said  will  was  duly  admitted  to  pro- 
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bate,  and  that  thereafter,  on  the  12th  day  of  April,  1875, 
the  said  Mary  E.  Taylor,  then  Mary  E.  Bland,  was  duly 
appointed,  and  afterwards  duly  qualified,  as  executrix. 
On  the  3d  day  of  May,  1875,  said  executrix  filed  in  the 
County  Court  an  inventory  and  appraisement  of  all  the 
property  belonging  to  the  said  estate,  and  that  on  the  31st 
day  of  March,  1880,  the  said  executrix  filed  in  said  court 
her  final  account  in  settlement  of  said  estate,  from  which 
final  account  it  appeared  that  the  sum  of  all  the  debts  pre- 
sented to  and  allowed  and  paid  by  her  as  such  executrix 
against  said  estate,  together  with  the  expenses  of  the  ad- 
ministration hereof,  equalled  the  sum  derived  by  said  ex- 
ecutrix from  the  sale  of  all  real  and  personal  property  be- 
longing to  said  estate.  On  the  6th  day  of  July,  1880,  the 
said  court,  by  order  duly  made,  accepted  the  said  final  ac- 
count, and  confirmed  the  same  in  all  things,  and  by  said 
order  released  said  executrix  and  her  bondsmen  from  all 
further  habilities  in  said  matter.  The  said  real  property 
sold  and  conveyed  by  the  defendant  Mary  E.  Taylor  to  the 
said  Lewis  Chapman,  as  aforesaid,  was  worth  no  more  than 
the  sum  paid  therefor  by  the  said  Chapman  to  the  said  de- 
fendant. It  was  sold  for  the  sole  purpose  of  settling  the 
debts  as  aforesaid,  and  was  applied  by  her,  as  such  execu- 
trix, in  the  payment  of  said  debts,  and  that  all  the  prop- 
erty belonging  to  said  estate  was  sgld,  and  the  proceeds 
applied  to  the  payment  of  the  just  debts  of  said  testator, 
and  that  none  of  the  heirs  named  in  said  will  ever  received 
anything  by  virtue  of  the  provisions  thereof.  The  defend- 
ant Henry  M.  Bland  claims  some  interest  in  the  said  real 
property  adverse  to  said  plaintiff,  for  the  reason  that  said 
defendant  was  not  named  in  the  will  of  his  father,  the  said 
Henry  Bland,  deceased,  the  nature  and  extent  of  which  is 
unknown.  The  other  defendants  claim  adversely  to  plain- 
tiff, etc.;  and  that  said  claim  of  defendants  is  without 
right;  and  prays  that  the  plaintiff  be  decreed  to  have  a  good 
and  valid  title,  and  that  the  defendants  be  debarred  from 
asserting  any  claim  adverse  to  the  plaintiff. 
The  answer  of  the  defendant  Henry  M.  Bland,  by  his 
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guardian  ad  litem^  is  to  the  effect  that  he  denies  that  the 
plaintiff  is  the  owner  of  the- real  property  in  question,  or 
any  part  thereof,  more  than  an  undivided  six-sevenths 
thereof;  denies  that  his  claim  is  without  any  right  what- 
ever, etc. ;  but  alleges  that  he  is  the  owner  in  fee,  as  heir- 
at-law  of  Henry  Bland,  deceased,  of  an  undivided  one- 
seventh  interest  of,  in,  and  to  the  premises  described  in  the 
complaint;  and  prays  that  he  may  be  adjudged  and  decreed 
to  be  the  owner  of  the  same. 

The  reply  put  in  issue  all  the  material  facts  alleged  in  the 
answer.  The  case  was  argued  and  submitted  to  the  trial 
court  upon  the  pleadings,  and  the  judgment  rendered  there- 
in was  to  the  effect  that  the  plaintiff  and  the  defendant 
Henry  M.  Bland,  minor,  are  owners  in  fee-simple  as  tenants 
in  common  of  the  described  premises;  the  plaintiff ^  F.  0. 
Worley,  of  the  undivided  six-sevenths  thereof,  and  the  de- 
fendant Henry  M.  Bland  of  the  undivided  one-seventh 
thereof. 

By  the  terms  of  the  will,  when  the  testator  devised  the 
land  in  dispute  to  his  wife,  then  Mary  E.  Bland,  now  the 
defendant  Mary  E.  Taylor,  "after  the  payment  of  all  his 
just  debts,"  according  to  the  prevailing  doctrine  of  English 
equity  jurisprudence,  he  created  a  charge  by  implication, 
though  not  specific,  upon  the  land  devised.  (2  Story,  Eq. 
Jur.  §  1246;  3  Pom.  Eq.  Jur.  §  1247,  and  notes.) 

Tlie  contention  for  the  plaintiff  is  that  when  lands  are  so 
charged  in  the  will  of  the  testator  for  the  payment  of  debts, 
a  power  to  sell  the  lands  will  be  implied  to  the  executor 
and  devisee;  and  therefore  that  the  executrix  and  devisee 
of  the  present  will  had  the  implied  power  to  sell  the  land 
in  controversy  for  the  payment  of  debts  as  alleged.  But 
this  doctrine  of  an  implied  power  of  sale  has  had  doubts 
cast  upon  it  by  the  case  of  Doe  v.  Hughes  (6  Exch.  223),  in 
which  it  was  held  that  there  are  no  implied  powers  in  ex- 
ecutors to  sell  lands  arising  from  a  mere  charge  of  the  debts 
upon  the  lands  by  the  will. 

At  common  law  the  lands  of  a  deceased  person  were  not 
liable  for  his  debts,  nor  was  the  decedent  for  his  specialty 
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obligations,  except  when  the  heir  was  bound.  **But 
equity,"  as  Rupfin,  J.,  said,  '*ever  anxious  to  have  just 
debts  paid,  strove  to  apply  the  real  estate  to  their  satisfac- 
tion, since  otherwise  they  would  remain  unpaid.  This  was 
effected  by  holding  the  devisee  to  be  a  trustee  for  creditors, 
if  the  testator  gave  any  intimation  that  such  was  his  wish. 
The  sUghtest  expression  was  sufficient, — as,  *if  he  talks 
about  his  debts  in  the  beginning  of  his  will,' — for  it  is  con- 
sidered that  he  meant  to  go  beyond  the  law  in  making  a 
provision;  else  why  not  leave  it  to  the  law  by  being  silent. 
Williams  v.  Chittyy  3  Ves.  545."  {Dunn  v.  Keeling,  2  Dev. 
285.) 

It  was  for  this  reason — ^to  efifect  the  just  purpose  of  pay- 
ing the  debts  of  the  deceased — that  equity  gave  to  such 
general  expressions  in  a  will  such  construction  and  mean- 
ing. But  the  necessity  for  such  construction  in  many  ju- 
risdictions does  not  now  exist.  The  necessity  as  well  as 
the  reason  for  it  has  been  superseded  by  statutes  which 
make  the  lands  of  the  decedent  liable  for  the  payment  of 
all  his  debts.  Under  the  provisions  of  our  Code,  the  real 
estate  of  every  deceased  person  is  chargeable  with  the  pay- 
ment of  his  just  debts,  funeral  charges  and  the  expenses 
of  administration,  except  that  the  personal  estate  is  pri- 
marily chargeable  with  them,  unless  the  deceased  by  his 
will  has  otherwise  directed.  (Hill's  Code,  §  1142  et  seq.; 
Wright  v.  Edwards^  10  Or.  298.)  Under  these  provisions 
it  makes  no  difference  whether  the  decedent  made  a  will 
or  not,  or  what  provisions  it  contains.  The  real  estate  is 
liable  whenever  it  is  required  for  the  payment  of  debts, 
but  when  the  estate  is  more  than  sufficient  to  pay  all  debts 
it  is  competent  for  the  deceased  to  enumerate  the  person- 
alty, and  make  his  real  estate  primarily  Uable  to  the  extent 
authorized  by  the  provisions  cited. 

In  Smith  v.  Soper  (32  Hun,  47),  the  court  says:  "There 
is  a  broad  distinction  between  a  general  clause  in  a  will  for 
the  payment  of  debts  and  one  for  the  payment  of  a  speci- 
fied legacy  or  debt,  with  respect  to  the  application  of  the 
statutes.     The  clause  in  question  in  this  will  simply  pro- 
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vides  for  what  the  law  required  if  there  had  been  no  such 
clause,  to  wit,  that  the  debts  should  be  a  charge  upon  the 
property  of  the  testator." 

In  Cornish  v.  Wilson  (6  Gill.  299),  it  was  held  that,  since 
the  act  of  1785,  the  insertion  of  the  words,  '^and  after  my 
debts  and  funeral  charges  are  paid,"  in  a  will  are  immate- 
rial and  inoperative;  that  the  act  renders  the  real  estate  in 
aid  of  the  insufficient  personalty  equally  liable  for  the  pay- 
ment of  debts,  whether  the  words  be  contained  in  the  will 
or  not,  or  whether  the  deceased  died  testate  or  intestate; 
and  that  they  are  now  of  almost  unmeaning  form,  and 
rarely  of  any  import. 

In  re  Will  of  Fox  (52  N.  Y.  537),  Andrews,  J.,  said  for 
the  court:  *'  The  statute  in  this  state  has  provided  an  ample 
remedy  for  creditors  for  the  collection  of  their  debts  out  of 
the  real  property  of  a  decedent,  and  the  implication  of  a 
power  of  sale  in  executors  from  a  simple  charge  of  the 
debts  upon  the  land  is  unnecessary,  and  ought  not  to  be 
indulged." 

In  these  cases,  and  others  which  might  be  cited,  the 
words  in  a  will,  "  after  the  payment  of  my  debts,"  are  con- 
sidered not  to  have  any  import  or  effect  beyond  the  statu- 
tory charge,  and  are  only  co-extensive  with  it.  While  the 
doctrine  of  charging  lands  by  implication  from  such  gen- 
eral expressions  has  been  adopted  in  some  jurisdictions  in 
this  country,  it  has  not  been  without  some  modification. 
Many  of  them  will  not  hold  that  the  intent  to  charge  the 
estate  is  implied  from  such  general  expressions,  but  only 
when  the  intent  to  create  the  charge  is  clear  and  certain. 
Mr.  Perry  says:  *'In  the  United  States,  both  real  and  per- 
sonal property  are  liable  for  the  debts  of  a  deceased  person; 
and  no  valid  trust  can  be  created  by  will  for  the  payment 
of  debts,  in  either  personal  or  real  estate,  to  the  injury  of 
the  right  of  creditors.  The  statutes  of  the  several  states 
point  out  how  estates  shall  be  administered  for  the  payment 
of  debts.  Creditor,  in  all  cases,  have  the  right  to  demand 
payment  according  to  the  provisions  of  the  statute.  Thus 
trusts,  charges  or  other  directions  in  wills  for  the  payment 
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of  debts  have  no  legal  operation,  so  far  as  creditors  are  con- 
cerned."   (2  Perry,  Trusts,  §  559.) 

In  the  case  at  bar  there  is  no  direction  in  the  will  that 
the  land  should  be  sold,  or  any  express  powers  conferred 
upon  the  executrix  to  sell  it;  nor  is  there  any  intent  to 
create  a  specific  charge  upon  the  land,  or  other  than  a  gen- 
eral charge  by  implication,  from  the  ivords,  ''after  the  pay- 
ment of  my  just  debts,"  which,  as  we  have  seen,  in  many 
jurisdictions,  will  not  be  indulged;  and  in  such  case,  and 
in  view  of  our  statutes  and  the  authorities,  it  seems  to  ua 
to  be  the  better  doctrine  to  hold  that  there  is  no  implied 
powers  to  executors  to  sell  lands,  arising  from  a  mere  charge 
of  debts  upon  them  made  by  the  will.  "The  mere  charg- 
ing lands  with  specific  debts,"  says  Mr.  Croswell,  "does 
not  give  the  executor  this  power  of  sale,  but  the  lands  de- 
scend to  the  heir  or  devisee  subject  to  the  charge,  and  the 
executor  has  no  power  to  sell  the  land  to  enforce  the  charge. " 
(Ex'rs,  §  331.) 

As  a  consequence  of  these  views,  no  such  power  can  be 
implied  to  sustain  the  sale  of  the  land  in  controversy,  as 
against  the  minor  defendant  Henry  M.  Bland. 

But  even  if  this  point  were  doubtful,  or  however  this 
may  be,  there  is  another  objection  to  the  contention  for  the 
plaintiff  which  is  fatal  to  his  claim.  This  is  as  to  the  legal 
rights  of  the  defendant  Henry  M.  Bland  to  his  share  of  the 
real  property  devised,  as  affected  by  the  statute.  He  was 
not  named  or  provided  for  in  the  will.  Nor  was  there  any 
provision  in  the  will  for  the  sale  of  the  land  by  the  execu- 
trix. The  sale  by  her  to  Chapman  was  private,  and  not 
under  the  provisions  of  the  statute.  The  inquiry,  then,  is, 
could  the  sale  of  the  lands  in  controversy  by  the  executrix 
convey  the  interest  therein  of  the  minor  Henry  M.  Bland, 
who  was  born  after  the  making  of  the  will,  and  before  the 
death  of  the  testator,  and  who  was  not  named  or  provided 
for  in  it  ?  Section  3075,  Hill's  Code,  provides  as  follows  : 
*'  If  any  person  make  his  last  will  and  die,  leaving  a  child 
or  children,  or  the  descendants  of  such  child  or  children,  in 
case  of  their  death,  not  named  or  provided  for  in  such  will> 
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although  born  after  making  of  such  will  or  the  death  of 
the  testator,  every  such  testator,  or  so  far  as  shall  regard 
such  child  or  children,  or  their  descendants  not  provided 
for,  shall  be  deemed  to  <}ie  intestate ;  and  such  child  or 
children  or  their  descendants  shall  be  entitled  to  such  pro- 
portion of  the  estate  of  the  testator,  real  and  personal,  as 
if  he  had  died  intestate,  and  the  same  shall  be  assigned  to 
them,  and  all  other  heirs,  devisees  and  legatees  shall  refund 
their  proportional  part."  This  section  has  received  a  con- 
struction by  this  court  which  is  decisive  of  the  rights  of 
the  minor  defendant  not  named  or  provided  for  in  the  wiU. 
In  Northrop  v.  Marquam  (16  Or.  186;  18  Pac.  Rep.  449), 
Hettie  Northrop  was  born  after  the  making  of  her  father's 
will.  She  was  not  named  or  provided  for  in  the  will,  and 
her  father  died  about  eight  months  before  her  birth. 
Strahan,  J.,  said :  *' As  to  Hettie's  interest  in  her  father's 
estate,  he  is  deemed  to  have  died  intestate.  While  the  will 
is  valid  and  effectual  as  to  all  the  children  named  or  pro- 
vided for  therein,  it  is  no  will  as  to  those  not  named  or 
provided  for,  and  any  such  child  will  take  under  the  law  of 
descent  in  all  respects  as  if  no  will  had  been  made.  Hettie, 
therefore,  though  in  ventre  sa  mere  at  the  time  of  her 
father's  death,  took  by  inheritance  one-fourth  of  all  the 
real  estate  of  which  he  died  seised  in  this  state."  And  in 
reply  to  the  claim  that  Hettie's  interest  was  divested  by 
the  sale  by  the  executor,  and  that  she  was  compelled  to 
accept  her  proportion  of  its  proceeds  upon  the  doctrine  of 
equitable  conversion,  as  applicable  to  the  interest  of  a  child 
not  named  or  provided  for  in  the  will,  he  said:  *'By  the 
terms  of  the  statute  there  is  no  will  as  to  such  child  ;  it  is 
a  case  of  intestacy;  and  to  hold  that  the  estate  which  comes 
to  him  by  inheritance  in  such  case  would  be  in  any  man- 
ner affected  by  the  will  would  be  in  effect,  to  disregard  the 
plain  provisions  of  the  statute." 

In  construing  a  statute  of  similar  import  in  Smith  v. 
Robertson  (24  Hun,  213),  wherein  Carrie  B.  Scott,  a  child, 
was  unprovided  for  by  any  settlement,  and  neither  pro- 
vided for  nor  in  any  way  mentioned  in  the  will  of  her 
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father,  the  court  says:  **  She  stands,  therefore,  under  the 
protection  of  this  statute,  which  intended  to  provide  for 
all  persons  similarly  situated.  Under  it  she  must  succeed 
to  the  same  portion  of  the  father's  real  estate  as  would 
have  descended  to  her  if  he  had  died  intestate.  This  is 
strong,  emphatic  language,  and  must  receive  satisfaction, 
which  can  only  be  given  to  it  in  full  by  allowing  her  to  re- 
cover the  land." 

Upon  appeal  {Smith  v.  BobertsoUy  89  N.  Y.  558),  Rapallo, 
J.,  in  delivering  the  unanimous  judgment  of  the  court  in 
affirmance,  said:  *'  We  are  of  the  opinion  that  on  the  death 
of  John  J.  Scott,  the  testator,  the  real  estate  in  contro- 
versy descended  to  his  infant  daughter,  under  the  provi- 
sion of  2  Rev.  St.  p.  65,  §  49,  in  the  same  manner  as  it 
would  have  descended  if  the  father  had  died  intestate,  and 
the  infant  does  not  take  under  the  will,  or  subject  to  any 
of  its  provisions.  The  statute,  instead  of  declaring  the 
entire  will  revoked  by  the  subsequent  birth  of  issue  for 
whom  no  provision  was  made,  renders  it  inoperative  as 
to  that  portion  of  the  testator's  estate  which,  if  he  had 
died  intestate,  would  have  descended  or  been  distributed 
to  after-born  children.  *  *  *  The  remedy  given  by 
statute  against  devisees,  to  recover  a  portion  of  the  prop- 
erty where  only  a  portion  descends  to  an  after-bom  child, 
does  not  operate  to  subject  the  estate  of  such  child  to  a 
power  of  sale  contained  in  the  will,  or  to  confine  his  reme- 
dies to  a  pursuit  of  the  proceeds  of  the  sale.  He  is  entitled, 
by  the  plain  terms  of  the  statute,  to  recover  the  same  por- 
tion of  the  corpiLs  of  the  estate  which  he  would  have  been 
entitled  to  had  his  father  died  intestate." 

Nothing,  it  would  seem,  could  be  added  to  make  more 
plain  the  true  spirit  and  meaning  of  the  statute.  The  child 
not  named  or  provided  for  in  the  will  takes  by  virtue  of 
the  statute,  and  against  and  notwithstanding  the  will.  As 
to  its  interest  in  the  realty,  the  father  has  died  intestate, 
and  the  title  instantly  descends  to  such  child  as  heir.  When 
Henry  Bland,  the  testator,  died,  the  statute  operated  so  as 
to  vest  his  title  in  his  child  Henry  M.  Bland  to  its  proper- 
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tionate  share  of  his  realty,  and  the  instant  of  his  demise 
such  child  became  absolutely  seised  of  its  proportion  of  the 
real  property  in  controversy.  He  took  by  inheritance  that 
proportion  of  the  realty  to  which  he  was  entitled,  unaf- 
fected by  the  will,  whether  it  contained  any  power  of  sale, 
expressly  or  by  implication.  As  a  consequence,  he  could 
not  be  divested  of  his  title  by  the  alleged  sale.  But  whether 
or  not  under  such  sale,  where  the  money  paid  by  the  pur- 
chaser was  apphed  to  the  payment  of  debts  against  the 
estate,  such  purchaser  is  entitled  to  be  subrogated  to  the 
rights  of  the  original  holders  of  such  claims  to  be  chained 
as  a  lien  upon  the  land,  so  as  to  affect  the  interest  therein 
of  the  defendant  Henry  M.  Bland,  we  do  not  deem  it  neces- 
sary for  us  to  consider,  because  it  is  not  within  the  purview 
of  the  pleadings. 

From  these  views  it  results  that  there  was  no  error,  and 
that  the  decree  must  be  affirmed. 


In  addition  to  the  authorities  cited  in  the  opinion,  see,  also,  Smith  v.  01m- 
stead,  88  Cal.  582;  22  Pac.  Rep.  521.  As  to  the  righto  of  children  and  other 
dcscendante  omitted  from  the  will  of  the  ancestor,  see  Thomas  y.  Black,  and 
note,  infra. 


In  the  Matter  of  the  Petition  of  Anna  M.  Tienken  for  an 

Accounting,  etc. 

In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Ac- 
counts of  Anna  Tienken  et  aL,  as  Executors,  etc, 

[181  New  York,  391.] 

Trusts  —  Estate    of  trustees  —  Remainders  —  Vested  or 

contingent — equitable  conversion. 

A  devise  to  executors  in  trust  during  the  life  of  testator's  wife  to  pay  her  aspeci-. 
fied  sum  each  year,  and  after  paying  all  taxes,  necessary  repairs,  etc.,  to 
"Apply  the  balance  or  remainder  (of  the  income)  once  a  year  between** 
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my  children,  "  share  and  share  alike,"  vests  in  the  executors  an  estate  for 
the  life  of  the  widow  only,  the  legal  estate  taken  by  a  testamentary  trustee 
being  simply  commensurate  with  the  equitable  estate  bestowed. 

The  quality  of  the  estate  vested  in  the  trustees  is*  not  in  any  manner  enlarged 
or  changed  by  a  power  to  sell  specified  parcels  of  land,  and  to  retain  one- 
third  of  the  net  proceeds  for  the  benefit  of  the  wife,  the  remaining  two- 
thirds  to  be  divided  among  the  children. 

A  provision  that  if  any  of  the  children  be  dead  leaving  issue,  the  issue  of  the 
children  deceased  should  take  the  same  share  which  the  parent  would  have 
received  if  living,  is,  in  the  absence  of  any  mother  construction  making  the 
clause  effective  and  found  to  be  within  the  testamentary  intention,  to  be 
construed  as  referring  to  the  death  in  the  lifetime  of  the  testator,  though 
the  statute  (N.  Y.  R.  S.  60,  §  52,)  renders  such  a  provision  unnecessary. 

Though  the  will  contained  no  direct  gift  of  the  remainder  other  than  that  implied 
by  the  power  gi^ren  to  the  executors  to  sell  after  the  death  of  the  widow  and 
"  divide  the  proceeds  equally  among  my  children."  the  facta  that  through- 
oyt  it  contains  provisions  for  ''  my  children,"  that  the  residuary  personal 
estate  is  given  absolutely  one-third  to  the  widow  and  two-thirds  to  ''my 
children,"  the  provision  for  the  substitution  of  the  heirs  of  any  child  dying 
and  the  direction  to  deduct  from  the  share  of  one  of  the  sons,  and  if  he  be 
dead,  from  the  share  of  his  issue,  an  advance  made  him,  in  case  it  should 
not  have  been  repaid  at  the  time  a  division  is  made  of  the  property,  and  the 
fact  that  it  speaks  of  devises  to  the  children  though  it  contained  none  ex- 
cept that  in  the  residuary  clause,  all  point  to  the  intention  of  the  testator 
to  vest  the  whole  of  his  estate  at  his  death  in  his  children  and  the  issue  of 
those  who  might  then  be  dead,  but  postponing  the  possession  and  enjoy- 
ment of  the  real  estate  during  the  lifetime  of  the  widow. 

The  fiction  of  equitable  conversion  is  not  employed  where  the  same  right  de- 
volves on  the  same  persons  whether  the  property  be  treated  as  land  or 
money,  and  where  no  rights  of  third  persons  are  affected. 

Appeal  from  Supreme  Court,  General  Term,  Second  De- 
partment. 

George  F.  Martens,  for  appellant. 

TTieo.  N.  Melvin,  for  respondent. 

Finch,  J. — The  fundamental  question  upon  which  the 
construction  of  this  will  turns  is  whether  an  estate  in  re- 
mainder vested  in  the  children  of  the  testator  at  his  death, 
or  in  such  of  them  as  should  survive  the  death  of  the  widow 
and  consequent  termination  of  the  trust.  The  general 
scheme  of  the  will  contemplated  two  essential  results, — a 
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provision  for  the  widow  during  her  life,  through  the  opera- 
tion of  a  trust  securing  income  for  her  support;  and,  subject 
to  that,  a  gift  of  all  the  property  to  the  testator's  children ; 
but  the  details  of  that  general  plan  have  been  formulated 
in  the  terms  of  the  will  with  such  a  degree  of  ambiguity 
and  uncertainty  as  to  have  evoked  a  difference  of  opinion 
in  the  courts  below,  and  to  justify  a  careful  consideration 
of  the  question  presented. 

The  trust  for  the  benefit  of  the  wife  was  created  by  the 
fourth  clause  of  the  will.  By  the  third  clause  the  testator 
had  given  his  homestead  in  Flatbush  to  his  wife  for  life, 
together  with  the  furniture  and  household  jappnrtenances, 
absolutely  and  forever.  His  will  then  gives,  devises,  and  be- 
queaths to  his  executors  all  the  rest,  residue,  and  remainder 
of  his  real  estate,  in  trust  during  the  life  of  his  wife  for 
certain  stated  uses  and  purposes.  These  were  to  pay  to  his 
wife  $2,000  each  year,  in  quarterly  payments  of  $500,  and 
out  of  the  income  remaining  to  pay  all  taxes,  water-rates, 
and  assessments,  and  all  necessary  repairs,  and,  in  the  final 
words  of  the  clause,  "apply  the  balance  or  remainder,  once 
a  year,  between  my  children,  share  and  share  alike,  for 
their  use,  benefit,  and  maintenance."  The  controversy  be- 
tween these  parties  begins  with  this  clause.  The  appellants 
contend  that  it  vested  the  whole  and  entire  estate,  except 
the  life-estate  of  the  widow  in  the  homestead,  in  the  exe- 
cutors as  trxistees;  that  there  was  no  estate  in  remainder 
created  by  the  will,  or  which  could  descend  without  it;  and 
that  there  were  and  could  be  no  ultimate  rights  in  the  chil- 
dren, except  by  and  through  the  trust.  So  far  as  this 
clause  is  concerned,  considered  by  itself  and  without  refer- 
ence to  the  latter  provisions  which  are  claimed  to  explain 
or  qualify  it,  there  would  seem  to  be  no  ground  for  enlarg- 
ing the  legal  estate  of  the  trustees,  beyond  one,  for  the 
life  of  the  widow.  It  is  devised  with  that  precise  and  defi- 
nite limitation  in  the  term  of  its  creation,  and  no  purpose 
of  the  trust,  as  thus  far  indicated,  requires  in  the  trustees 
a  legal  estate  beyond  or  superior  to  one  for  the  life  of  the 
widow  alone.    The  rule  is  settled  in  this  state  that  the 
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trustee  takes  a  legal  estate  commensurate  with  the  equita- 
ble estate,  and  that  outside  of  that  there  may  be  remainders 
and  future  estates  or  powers  of  sale  adequate  to  terminate 
the  trust.  {Cooke  v.  County  of  KingSy  97  N.  Y.  421.)  In  the 
present  case,  under  and  by  force  of  the  fourth  clause,  the 
equitable  estate  bounded  by  the  life  of  the  wife  dictated  a 
legal  estate  in  the  executors  having  the  same  limitation^ 
and  the  terms  of  the  devise,  as  expressed  in  the  wiU,  cor- 
respond with  the  necessary  legal  result.  There  was  there- 
fore outside  of  the  trust  a  remainder  in  fee  which  went 
somewhere,  and  which  either  descended  to  the  heirs-at-law 
upon  the  death  of  the  testator,  or  was  devised  by  the  fur- 
ther terms  and  provisions  of  the  will;  and  we  cannot,  under 
the  fourth  clause,  at  least,  get  rid  of  the  inquiry  upon 
the  appellants'  theory  that  the  entire  legal  estate  vested  in 
the  executors,  and  no  remainder  existed.  It  is  further  to 
be  observed  that  in  this  clause  the  phrase  ^*  my  children  '^ 
plainly  refers  to  the  testator's  four  living  children,  who 
were  then  in  his  mind,  and  who  were  to  share  equally  in 
the  balance  of  income  when  his  will  should  take  effect. 

The  fifth  and  six  clauses,  which  follow,  serves  to  modify 
the  trust  in  the  discretion  of  the  trustees  as  it  respects  two 
specific  parcels  of  real  estate.  The  executors  were  intrusted 
with  a  power  of  sale,  which  they  were  at  liberty  to  exercise 
during  the  life  of  the  widow,  and  before  the  original  period 
fixed  for  the  termination  of  the  trust.  But  upon  such  sale 
one-third  of  the  net  proceeds  reaUzed  was  to  remain  as  a 
trust  fund  in  the  hands  of  the  executors  for  the  benefit  of 
the  wife,  and  the  remaining  two-thirds  were  to  be  divided, 
as  the  words  are,  '^equally  among  my  children,  share  and 
share  alike."  This  power  of  sale  in  no  manner  enlarged  or 
changed  the  quality  of  the  estate  vested  in  the  trustees  by 
the  fourth  clause.  It  was  a  power  in  trust,  which  in  and 
of  itself,  and  although  perhaps  connected  with  a  right  to 
receive  the  rents  and  profits,  did  not  vest  title  in  the 
trustees.  {Cooke  v.  Piatt,  98  N.  Y.  35;  Chamberlain  v. 
Taylor,  105  N.  Y.  192;  11  N.  E.  Rep.  625.)  Of  course,  it 
could  add  nothing  to  the  scope  and  extent  of  the  legal 
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title  vested  in  the  executors  for  the  life  of  the  wife.  Two 
things  about  this  discretionary  power,  however,  are  worthy 
of  consideration.  It  is  again  *'  my  children  "  to  whom  the 
testator  refers  as  distributees,  and  the  expression  does  not 
mean,  and  cannot  mean,  such  of  them  only  as  should  be 
living  at  the  death  of  his  wife,  for  the  precise  purpose  of 
the  authority  conferred  was  a  possible  distribution  earlier 
than  that  event.  The  second  thing  demanding  our  atten- 
tion, and  to  rest  in  our  memory,  is  that,  outside  of  the 
trust  provision  for  the  widow,  the  balance  of  proceeds  of 
the  sales  goes  at  once  and  absolutely  to  the  use  and  benefit 
of  the  children. 

The  eighth  clause  of  the  will  has  been  quite  prominent  in 
the  controversy,  and  two  very  different  interpretations  have 
been  given  to  it,  either  of  which  its  language  will  possibly 
bear.  It  reads  thus:  *^  Whereas,  in  this  will  is  mentioned 
and  described  gifts,  devises  and  bequests  to  my  children,  if 
any  of  them  should  be  dead  leaving  issue  surviving  them, 
I  do  direct  that  the  issue  of  any  of  my  children  deceased 
shall  take  the  same  share  their  parent  would  have  received 
had  such  parent  remained  living,  and  to  be  divided  among 
them,  the  said  issue,  share  and  share  alike."  I  think  its 
true  meaning  and  office  was  to  put  in  the  place  and  stead 
of  a  child  who  should  die  before  the  testator,  but  leave 
issue  surviving,  such  surviving  issue  as  recipients  of  the 
parent's  share,  stand  collectively  in  his  or  her  place,  as  one 
of  the  children  to  whom  the  property  is  given.  Tlie  gen- 
eral rule  is  that  the  death  referred  to,  in  the  absence  of  any 
other  named  period,  is  one  in  the  testator's  life-time^  {Van- 
derzee  v.  Slingerland^  103  N.  Y.  63;  8  N.  E.  Rep.  247),  and 
while  the  provision  made  was  probably  needless,  in  view  of 
the  protection  oflfered  by  the  statute  (2  Rev.  St.  p.  66,  §  52; 
In  re  Wells,  113  N.  Y.  400;  21  N.  E.  Rep.  137),  the  fact  will 
not  alter  the  construction,  unless  some  other,  making  the 
clause  necessary  and  effective,  should  be  found  to  be  both 
a  possible  one  and  within  the  testamentary  intention.  I  am 
inclined  to  think,  therefore,  that  the  eighth  clause  of  the 
will,  instead  of  dictating  our  conclusion,  must  itself  receive 
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interpretation  from  our  final  view^  of  the  testator's  intention. 
It  is,  however,  an  argument  of  some  force  that  the  clause 
itself  was  needless,  except  upon  a  construction  which  post- 
poned the  vesting  until  the  death  of  the  widow.  Granting 
its  force  in  that  respect,  we  shall  see,  I  think,  that  it  is 
more  than  balanced  by  other  inferences  founded  upon  the 
language  of  the  same  clause,  and  to  which  I  shall  later 
recur. 

We  come,  now,  to  the  tenth  clause,  which  is  the  one 
mainly  relied  on  by  the  appellants,  and  which  reads  thus: 
"After  the  death  of  my  wife,  I  empower  and  direct  the 
surviving  executors  to  sell  all  of  my  real  estate  remaining 
unsold,  at  public  or  private  sale,  in  fee-simple  absolute,  by 
deed  under  seal,  at  the  best  possible  price,  and  divide  the 
proceeds  equally  among  my  children,  share  and  share 
alike."  The  argument  founded  upon  this  provision  is  that 
there  was  an  equitable  conversion  of  the  land  into  money 
at  the  date  of  the  widow's  death,  and  a  gift  over  at  that 
date  of  personal  property  merely;  the  legacy  given  was  not 
to  come  into  existence  until  the  prescribed  event;  and  that 
the  rule  applicable  is  that,  where  there  is  no  gift  except  in 
the  direction  to  divide  a  future  period,  time  enters  into  the 
substance  of  the  gift,  and  the  vesting,  rather  than  the  en- 
joyment, is  postponed. 

It  is  certain  that  there  was  no  equitable  conversion  out 
and  out,  and  operating  from  the  death  of  the  testator,  and 
none  can  be  implied  at  an  earlier  date  than  the  death  of  the 
widow,  for  none  was  directed  prior  to  that  event.  The 
land,  therefore,  remained  real  estate  at  the  death  of  the 
testator,  unconverted  in  fact  or  in  equity,  so  that  the  re- 
mainder in  fee  descended  or  passed  by  the  will,  and  must 
be  accounted  for.  We  have  already  seen  that  it  did  not  go 
to  the  executors,  whose  legal  estate  was  solely  for  the  life 
of  the  widow,  and  was  not  at  all  enlarged  by  powers  of 
sale  which  themselves  conferred  no  title;  and  it  seems  im- 
perative to  say  that  the  remainder  passed  by  descent  or 
devise  to  the  four  children  who  survived  the  testator,  and 
were  identical  as  heirs  or  devisees.  In  either  case,  it  passed 
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subject  to  the  trust  and  the  powers  of  sale,  and  the  appel- 
lants' position  must  necessarily  be  that  the  legal  title  to 
one-fouith  of  the  estate  which  vested  in  the  son  Henry  M. 
was  defeasible  and  contingent,  and  subject  to  be  defeated 
by  his  death  in  the  life-time  of  the  widow  without  issue, 
through  the  exercise  of  the  power  of  sale  imperatively 
commanded,  and  the  inevitable  division  of  the  proceeds 
among  the  children  surviving  the  widow.  The  question 
thus  becomes  simply  whether  the  power  of  sale  and  distri- 
bution of  proceeds  was  a  postponement  of  the  time  of  en- 
joyment of  an  estate  already  vested,  and  merely  a  plan  or 
mode  of  division  of  such  estate  among  those  f  uUy  entitled, 
or  a  scheme  to  invest  the  estate  of  one  or  more  dying  with- 
out issue  before  the  widow  in  favor  of  those  who  should 
survive  that  event.  And  thus,  while  disagreeing  with  the 
appellants  as  to  the  scope  of  the  legal  estate  vested  in  the 
trustees,  and  pursuing  a  somewhat  different  route,  we  are 
confronted  with  the  same  substantial  question,  which  has 
been  the  pivotal  point  of  the  argument,  in  the  form  of  an 
inquiry  whether  Henry  M.  took  an  absolute  remainder  in 
fee,  or  one  contingent  upon  his  survival  of  the  widow,  and 
which,  by  his  earlier  death,  was  defeated,  so  that  nothing 
beneficial  could  pass  to  his  widow  by  his  will. 

One  other  provision  of  the  will,  and  one  contained  in  a 
later  codicil,  should  first  be  brought  into  view  as  bearing 
upon  a  correct  conclusion.  By  the  eleventh  clause  of 
the  will,  the  whole  residue  and  remainder  of  the  testator's 
personal  estate  was  given,  one-third  to  the  widow,  and  two- 
thirds  to  the  four  children,  absolutely,  at  his  death,  vesting 
in  them  at  that  date  ;  the  designation  used  being  still  the 
one  uniform  and  familiar  phrase,  **  my  children." 

The  material  portion  of  the  codicil  reads  thus:  '* Whereas, 
I  have  advanced  to  my  son  John  H.  Tienken,  for  business 
purposes,  since  the  making  of  my  aforesaid  last  will  and 
testament,  the  sum  of  fifteen  thousand  dollars,  which  he 
promises  and  agrees  to  refund,  with  interest  at  five  per 
centum  per  annum,  now,  in  the  event  that  he  fails  to  pay 
the  same,  I  order  and  direct  that  the  amount  of  said  sum. 
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with  interest  thereon,  which  is  not  paid  at  the  time  of  my 
death,  or  at  the  time  a  division  is  made  of  my  property  as 
my  will  directs,  shall  be  deducted  from  his  share  aud  bene- 
fit in  my  property  as  in  my  said  will  mentioned,  and  if  he 
be  dead,  to  be  deducted  from  the  share  his  issue  would  re- 
ceive, and  the  sum  so  deducted  to  be  divided  between  my 
wife  and  children  in  manner  as  in  said  will  mentioned, 
but  excluding  my  son  John  or  his  issue  from  sharing  in 
the  sum  so  deducted." 

Now,  taking  this  will  as  a  whole,  in  all  its  parts,  and  in 
view  of  its  clear  and  obvious  purposes,  we  deem  it  impossi- 
ble to  resist  the  conviction,  which  even  impressed  itself 
partially  upon  the  surrogate  and  controlled  the  conclusion 
of  the  general  term,  that  the  testator's  intention  and  de- 
sign, which  he  supposed  himself  to  have  accomplished,  was 
to  vest  the  whole  of  his  estate  in  the  four  children  living 
at  his  death,  vdth  a  substitution  of  their  issue  for  those 
who  should  then  be  dead,  but  postponing  the  possession 
and  enjoyment  of  the  real  estate  during  the  life  of  his  wife 
so  far,  and  so  far  only,  as  to  secure  for  her  the  necessary 
annual  income  for  her  support.  Whenever  and  wherever, 
consistently  with  the  trust  for  her  benefit,  it  was  possible 
to  give  to  the  children  an  immediate  possession,  without 
deferring  it  in  the  least  degree,  that  possession  is  given  at 
once  and  absolutely.  In  the  fourth  clause  the  entire  bal- 
ance of  income,  after  the  annuity  to  the  wife  and  the  cur- 
rent expenses  of  the  real  estate,  is  given  to  the  children 
absolutely  and  without  contingency  or  delay.  Under  the 
discretionary  powers  of  sale,  one-third  is  invested  to  pro- 
duce a  trust  income  for  the  widow,  but  the  remaining  two- 
thirds  escape  from  the  trust,  and  go  to  the  children. 
Two-thirds  of  the  whole  residue  of  the  personal  estate  is 
given  to  them  immediately,  and  without  postponement, 
because  that  provision  in  no  manner  harms  or  affects  the 
trust  for  the  wife,  and  when  that  trust  ends,  everything, 
in  equal  proportion,  is  to  be  divided  among  the  children. 

In  the  eighth  clause  the  testator  declares  that  there  are  in 
his  will  "  devises  '^  to  his  children.     There  are  none  upon 
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the  appellants'  construction  —  only  legacies,  and  those  de- 
ferred. The  word  is  used  early  in  the  will,  before  the  final 
dispositions,  but  when  those  were  in  his  mind,  and  evi- 
dently contemplated.  The  word  was  not  used  negligently 
or  carelessly,  for  the  phrasing  of  the  will  indicates  legal 
intelligence  and  fitness  in  technical  expression,  and  we  are 
therefore  bound  to  infer  that,  in  the  thought  of  the  testa- 
tor, there  was  a  devise  to  his  children  which  could  only 
have  been  of  the  real  estate  subject  to  the  trust. 

It  is  significant,  also,  that  the  distribution  in  the  tenth 
clause  is  in  terms,  *'  among  my  children,"  share  and  share 
alike.  It  is  not  *'  among  my  surviving  children,''  **  among 
those  who  shall  then  be  living,"  or  "among  those  and  the 
issue  of  such  as  shall  have  previously  died,"  but  among 
'  ^  my  children, "  —  an  expression  already  many  times  pre- 
viously used,  and  invariably  in  one  definite  sense,  as  mean- 
ing the  four  children  living  at  his  death,  or  represented  by 
their  issue,  if  earlier  deceased.  The  pix)vision,  too,  is  one 
merely  for  division,  and  intended,  not  so  much  to  create  a 
right  as  to  sever  an  existing  one.  It  is  quite  difficult  to 
conceive  that  the  testator  used  the  words  '*my  children  " 
in  an  ambulatory,  changing,  or  ambiguous  manner;  that 
in  his  thought  it  meant  or  might  mean  four  of  them  at  his 
death,  three  of  them  upon  a  sale  under  the  fifth  clause, 
two  of  them  at  a  sale  under  the  sixth  clause,  and  one  or 
none  at  the  end  of  the  trust,  if  such  deaths  should  occur 
along  the  line;  and  that  without  any  specific  words  of  sur- 
vival, or  any  appropriate  provision  for  the  emergencies.  It 
is  more  reasonable  to  say  that  the  phrase  used  in  one  sense 
at  the  beginning  aild  at  the  end  of  the  will  was  used  in  the 
same  sense  in  the  clause  of  distribution. 

In  the  eighth  clause  and  in  the  codicil  the  testator  refers 
to  the  share  of  a  child,  the  share  such  child  would  have 
had  if  death  had  not  intervened,  and  as  belonging  to  or 
devolving  upon  the  son  or  daughter  at  the  moment  when 
the  wiU  should  take  effect.  The  manner  of  its  use  indi  - 
cates  that  it  referred  to  a  child's  share  in  the  whole  estate, 
rather  in  some  undefined  part  of  it ;  and  when  direction  is 
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given  that  John's  debt,  if  not  paid  at  testator's  death,  shall 
stand  deducted  from  his  share,  unless  paid  before  the  final 
distribution,  and  giving  the  wife  a  part  of  the  deduction,' 
there  is  contemplated  as  existing  in  John  a  share  in  the 
whole  estate  —  his  share  —  while  the  wife  is  Uving,  and 
before  the  ultimate  distribution.  If  the  testator  had  meant 
merely  John  s  share  in  the  personal  estate,  he  would  have 
said  so,  since  that  might  have  been,  and  possibly  was,  in- 
sufficient to  cover  the  debt. 

In  this  connection,  recurring,  as  was  promised,  to  the 
phrasing  of  the  eighth  clause,  it  is  worthy  of  notice  that, 
upon  either  of  the  suggested  constructions,  it  contemplates 
a  share  in  the  whole  estate  belonging  to  a  child  at  the 
death  of  the  testator,  and  vesting  in  him  at  that  date. 
Upon  the  construction  which  we  have  adopted  of  a  death 
in  the  testator's  life-time,  it  substitutes  for  the  share  which 
a  child  would  have  had  at  that  date  the  same  share 
vesting  in  his  or  her  issue,  and  omits  any  provision  for 
issue  upon  the  parent's  later  death,  because  such  issue 
would  take  it  by  inheritance,  at  least.  Upon  the  appel- 
lants' construction,  that  the  death  referred  to  means  a 
death  before  or  after  that  of  the  testator,  and  at  any  time 
preceding  the  death  of  the  widow,  it  necessarily  contem- 
plates a  share  existing  in  each  child  at  every  moment  of 
the  prescribed  period,  and  so  as  well  at  the  death  of  the 
testator  as  at  any  succeeding  day  prior  to  the  decease  of 
the  widow. 

In  the  respects  discussed,  the  will  very  much  resembles 
that  upon  which  we  passed  in  Ooebel  v.  Wolf  {113  N.  Y. 
405;  21  N.  E.  Eep.  388.)  There,  as  here,  there  was  no  direct 
gift  of  the  residue  to  the  children  Uving  at  testator's  death; 
there,  as  here,  there  was  a  trust  for  the  support  of  the 
widow,  followed  by  a  direction  to  divide  among  the  chil- 
dren ;  there,  as  here,  the  uniform  words  of  designation 
were  *^my  children,"  without  words  of  survivorship  or 
terms  indicating  selection  among  theiu  ;  there,  as  here, 
there  was  a  gift  of  personalty  outright,  and  advances  made 
chargeable  as  against  the  share  of  a  child.     We  held  in 
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that  case  that  the  estate,  subject  to  the  trust,  vested  in  the 
children  at  the  death  of  the  testator,  drawing  that  conclu- 
sion from  the  collective  provisions  of  the  will.  I  think  the 
inference  is  quite  as  strong  in  the  present  case.  The  pro- 
visions of  the  will  indicate  a  purpose  to  follow  the  legal 
rules  of  descent  and  distribution,  modified  only  by  the  trust 
for  the  support  of  the  widow.  Of  the  proceeds  of  the  dis- 
cretionary sales,  one-third  is  held  for  the  widow,  and  two- 
thirds  go  to  the  children  ;  the  personalty  is  given  in  the 
same  proportions;  the  trust-estate  is  in  lieu  of  dower;  and 
at  its  close  the  proceeds  go  to  the  children. 

The  clause  of  sale  and  distribution  must  therefore  be  re- 
garded as  a  direction  and  authority  given  for  the  conven- 
ience of  division,  and  solely  for  that  purpose.  Having  no 
other,  it  may  become  unnecessary,  and  the  devisees  hold 
and  retain  the  land  in  its  real  and  actual  character.  The 
fiction  of  an  equitable  conversion  is  adopted  only  where  it 
is  a  needed  element  to  determine  ownership.  Equity  will 
not  resort  to  the  fiction,  where  the  same  right  devolves 
upon  the  same  persons,  whether  the  property  be  treated  as 
money  or  land,  and  where  no  rights  of  third  persons  depend 
upon  the  conversion.  When  we  have  determined  from  a 
view  of  the  whole  will  that  the  four  children  of  the  testa- 
tor living  at  his  death  took  vested  interests  in  the  property, 
subject  only  to  the  prior  life-estates  of  the  widow  and  the 
executors,  and  subject,  also,  to  the  exercise  of  the  powers 
of  sale,  we  have  rendered  the  question  of  an  equitable  con- 
version quite  immaterial  If  the  gift  was  a  bequest,  it 
vested  in  the  children  living  at  the  testator's  death,  because 
the  fund  given  was  certain  to  be  created,  resting  upon  no 
doubtful  contingency,  dependent  upon  no  possible  discre- 
tion, and  sure  to  exist  and  devolve  in  enjoyment  at  the 
appointed  time. 

We  have  heretofore  said  that  the  rule  of  construction 
founded  upon  a  gift  flowing  only  from  a  direction  to  divide 
has  many  exceptions,  and  is  to  be  used  as  an  aid  to  ascer- 
tain the  intention,  and  not  as  a  force  to  pervert  it.  I  have 
observed,  in  general,  that  where  it  has  prevailed  it  has  been 
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where  no  contrary  intention  was  fairly  indicated,  and 
where  its  own  force  was  somewhat  strengthened,  and  its 
indication  corroborated,  by  further  facts.  We  feel  quite 
satisfied,  in  the  present  case,  that  the  trust  postponed  only 
the  period  of  enjoyment,  and  the  sale  was  intended  to  con- 
veniently sever  the  interests  of  those  already  entitled.  The 
judgment  of  the  General  Term  should  be  affirmed,  with 
costs. 
All  concur. 


John  Db  Loss  Roberts  vs.  Humphrey  Roberts,  Jr.,  et  cU. 

[140  Illinois,  845.] 

After  acquired  realty. 

Under  a  bequest  to  a  wife  of  the  use  and  income  of  all  the  residue  of  the  real 
estate  of  which  testator  should  die  possessed,  or  in  any  manner  interested, 
for  life  or  so  lon^  as  she  should  remain  his  widow,  the  widow  takes  an 
estate  for  life  or  widowhood  in  after-acquired  real  estate  of  which  the 
testator  died  seized,  though  bj  a  subsequent  clause  of  the  will  all  property 
not  specifically  devised  or  bequeathed  is  giyen  to  the  wife  and  children, 
share  and  share  alike. 

Appeal  from  Circuit  Court,  DeKalb  County. 

Harvey  A.  Jones  and  Chas,  A.  Bishop,  for  appellant. 

Carries  &  DuntoUy  for  appellees. 

WiLKEN,  J. — It  is  shown  by  this  record  that  Humphrey 
Boberts,  Sr.,  died  testate  in  De  Kalb  county,  this  state,  in 
June,  1887,  leaving  a  widow  and  four  children.  On  the 
24th  day  of  July,  1882,  he  executed  a  last  will  and  testa- 
ment, which  upon  his  death  was  duly  probated  in  the 
County  Court  of  said  county.  This  wUl  contains  fifteen 
clauses.  The  first  directs  the  payment  of  debts;  the  sec- 
ond, the  erection  of  a  monument.    The  third  is  a  bequest 
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to  his  wife  of  household  furniture  and  certain  real  estate 
in  the  village  of  Waterman.  The  fourth  and  fifth  give  his 
sons  William  and  John  De  Loss  each  small  tracts  of  land. 
The  sixth  gives  his  daughter,  Grace  Lamb,  a  legacy  of 
$3,500  in  money.  The  seventh  devises  to  his  son  Humph- 
rey, Jr.,  a  small  tract  of  land.  The  eighth  is  in  the  fol- 
lowing language: 

^^ Eighth.  I  give,  bequeath,  and  devise  unto  my  wife, 
Catharine  Roberts,  the  use,  benefit,  and  income  of  all 
the  rest  and  residue  of  the  real  estate,  wherever  the  same 
may  be  situate,  of  which  I  die  possessed,  or  in  any  man- 
ner interested  in,  for  and  during  her  natural  life,  or  so 
long  as  she  shall  remain  my  widow;  and  in  case  of  her 
marriage,  instead  of  the  above  bequeaths  and  devises 
to  her,  it  is  my  will,  and  I  hereby  bequeath  and  devise 
to  her,  in  lieu  of  the  same,  such  interest  in  my  estate  as 
she  is  entitled  to  under  the  laws  of  the  state,  were  I  to  die 
intestate." 

The  ninth,  tenth,  eleventh  and  twelfth  devise  to  each  of 
his  said  four  children  certain  described  tracts  of  land  upon 
the  death  or  marriage  of  his  said  wife.  The  thirteenth  is 
a  bequest  to  a  grandson.  The  fourteenth  is  in  the  follow- 
ing language : 

'  ^Fourteenth.  I  give  and  bequeath  unto  my  wife,  Catha- 
rine Roberts,  and  my  said  children,  William  W.  Roberts, 
John  De  Loss  Roberts,  Humphrey  Roberts,  Jr.,  and  Grace- 
Lamb,  to  be  taken  by  them  share  and  share  alike,  all  the 
rest  and  residue  of  my  property  which  has  not  been  specifi- 
cally bequeathed  and  devised,  of  whatever  natui-e  the  same 
may  be,  whether  real,  personal,  or  mixed." 

The  fifteenth  appoints  executors.  John  De  Loss,  one  of 
the  sons,  filed  this  bill  against  the  widow  and  his  said 
brothers  and  sister,  praying  for  the  partition  of  160  acres 
of  land  of  which  his  father,  Humphrey,  Sr.,  died  seised, 
but  which  was  not  mentioned  in  his  will;  it  in  fact  being 
after-acquired  property.    The  defendants  answered  jointly. 

The  only  question  raised  by  the  bill  and  answer  is,  has 
the  ividow,  Catharine  Roberts,  under  said  will,  an  estate 
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for  life  or  widowhood  in  the  land  described  in  the  bill  ?  The 
Circuit  Court  held  in  her  favor  on  this  question,  and  decreed 
accordingly.  We  concur  in  that  conclusion.  The  will  of 
Humphrey  Roberts,  Sr.,  admits  of  no  other  construction. 
There  is  no  ambiguity  in  the  language  of  its  eighth  clause. 
It  gives  the  widow  for  Ufe,  if  she  remains  unmarried,  an 
estate  in  all  the  lands  of  which  the  testator  should  die  pos- 
sessed, except  such  as  had  been  devised  in  fee  by  preceding 
clauses,  in  the  most  positive,  unequivocal  and  comprehen- 
sive language;  and  it  being  alleged  in  the  bill  that  said 
Humphrey  Roberts,  Sr. ,  died  seised  of  the  land  in  question, 
this  clause  gives  his  widow  the  estate  for  life  or  widowhood 
in  it  as  certainly  as  thoxigh  the  testator  had  owned  it  when 
he  made  his  will,  and  devised  it  to  her  by  specific  descrip- 
tion. 

Appellant  bases  his  contention  to  the  contrary  on  the 
fourteenth  clause,  insisting  that  by  its  language  this  land 
is  devised  to  himself,  brothers  and  sister,  and  said  widow, 
as  tenants  in  common,  in  equal  parts  or  shares,  in  fee,  un- 
incumbered by  any  life- interest  in  said  widow.  If  this 
construction  can  be  maintained,  it  must  be  done  by  holding 
that  said  eighth  and  fourteenth  clauses  are  so  far  repug- 
nant to  each  other  that  the  latter  is  evidence  of  a  change 
in  the  mind  of  the  testator  as  expressed  in  the  former,  be- 
cause, as  we  have  seen,  there  is  no  uncertainty  in  the  lan- 
guage of  the  former. 

It  is  perhaps  impossible  to  find  a  case  which  can  be  said 
to  be  absolutely  decisive  of  another,  involving  tl^  construc- 
tion of  a  will;  but  upon  principle  this  case  cannot  be  fairly 
distinguished  from  Rountree  v.  Talbot  et  al.  (89  111.  246.) 
There  the  first  clause  gave  the  widow  a  life-estate  in  all  the 
testator's  real  estate;  but  the  second  clause  gave  a  daughter 
certain  lots  in  fee,  who  contended  that  she  took  them  unin- 
cumbered by  a  life-estate  in  the  widow.  We  there  said: 
''The  intention  of  this  will  is  most  clear  that  the  testator's 
wife  should  have  a  life-estate.  *  *  *  It  cannot  be  sup- 
posed that  the  very  next  devise,  in  the  following  clause,  of 
lots  40  and  42,     *    *    *    the  testator  had  changed  his  in- 

Vol.  Vni— 23 
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tention,  and  determined  not  to  give  his  wife  a  life-estate 
in  these  two  lots,  but  to  give  thetn  to  the  daughter  of  such 
life-estate."  The  uncertainty  in  that  case  arose  from  the 
language  used  in  the  second  clause;  and  so  here,  if  there  is 
any  uncertainty,  it  is  in  the  language  of  the  fourteenth 
clause,  and  not  in  that  of  the  eighth.  The  rule  of  con- 
struction is  that  where  an  estate  is  given  by  one  clause  or 
part  of  a  will,  it  cannot  be  cut  down  or  taken  away  by  a 
subsequent  clause  except  where  by  clear  and  unambiguous 
terms,  and  it  is  sometimes  said  that,  in  order  to  give  the 
latter  clause  that  effect,  its  language  must  be  as  clear  as 
that  of  the  clause  giving  the  estate. 

There  is,  however,  in  this  case,  no  necessity  for  resorting 
to  the  rules  applicable  to  the  construction  of  a  will  contain- 
ing contradictory  or  repugnant  clauses.  Courts  will  always, 
*  if  possible,  so  construe  wills  as  to  give  effect  to  each  and 
every  part  of  the  same.  Here  that  end  can  be  accomplished 
by  simply  giving  to  the  words  used  in  the  fourteenth  clause 
their  ordinary  and  generally  accepted  meaning.  It  is  only 
by  refining  upon  the  technical  meaning  of  the  word  ''speci- 
fically "  as  here  used,  that  counsel  for  appellant  are  able  to 
make  the  fourteenth  clause  inconsistent  with  the  eighth. 
The  rule,  however,  is  *'  that  words  in  general  are  to  be 
taken  in  their  ordinary  and  grammatical  sense,  unless  a 
clear  intention  to  use  them  in  another  can  be  collected,  and 
that  other  can  be  ascertained;  and  they  are  in  all  cases  to 
receive  a  construction  which  will  give  to  every  expression 
some  effect  rather  than  one  that  will  render  any  of  the  ex- 
pressions inoperative."  (1  Redf.  Wills,  p.  428,  quoted  from 
Jar  man.) 

It  was  clearly  the  intention  of  the  testator  to  dispose  of 
all  his  estate,  real  and  personal,  by  the  fourteenth  clause, 
which  had  not  been  bequeathed  or  devised  by  those  which 
preceded  it;  and  so  the  language,  *' which  has  not  been 
specifically  bequeathed  and  devised,"  would  ordinarily 
be  understood.  Thus  construed,  effect  is  given  to  every 
part  of  the  will.  The  decree  of  the  Circuit  Court  will  be 
affirmed. 
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As  to  what  words  are  sufficient  to  devise  after  acquired  real  estate,  see  notes, 
Blaisdell  v.  Hight,  1  Am.  Prob.  Rep.  815;  Byrnes  y.  Baer,  2  Am.  Prob.  Rep. 
490;  Briggs  Y.  Briggs,  6  Am.  Prob.  Rep.  492. 


L.  H.  and  J.  P.  Rich,  Ex'rs,  vs,  Albert  Sowlbs,  Admini- 
strator. 

[64  Vermont,  408.] 

Administrator's  contract  —  Action  —  Declaration  — Judg- 
ment. 

Though  an  administrator  cannot  bind  the  estate  bj  any  debt  incurred  by  him, 
adding  to  his  name  in  a  declaration  in  asiumpnt  on  such  a  debt,  the 
words  "administrator  of"  the  estate  does  not  render  it  demurrable.  The 
context  will  determine  that  they  are  used  as  descriptiYe  of  his  person  and 
not  of  the  character  in  which  he  is  sued. 

Judgment  in  such  a  case  is  properly  rendered  against  the  defendant  as  admin- 
istratoT,  as  judgment  must  follow  the  writ,  and  the  use  of  these  words 
does  not  mi^e  the  judgment  one  to  be  satisfied  out  of  the  property  of  the 
estate. 

Exceptions  from  Franklin  County  Court. 

S.  E.  Boycey  for  plaintiff. 

E.  A.  Sowles  and  H,  A.  Burty  for  defendant. 

Ross^  C.  J. — The  declaration  sets  forth  a  good  cause  of 
action,  and  was  properly  adjudged  sufficient  against  the 
causes  allied  in  the  demurrer.  It  commands  the  attachment 
of  the  goods,  chattels,  or  estate  of  Albert  Sowles,  admin- 
istrator of  William  L.  Sowles'  estate,  and  not  of  the  estate 
of  William  L.  Sowles,  of  which  Albert  Sowles  is  adminis- 
trator. The  words,  "  administrator  of  William  L.  Sowles' 
estate,"  are  descriptive  of  the  person  named  as  the  defend- 
ant in  the  suit.  If,  by  chance,  there  were  two  persons  of 
that  name  in  that  locality,  these  descnptive  words  would 
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direct  the  officer  serving  the  writ  to  the  person  intended. 
The  common  counts  in  general  assumpsit  constitute  the 
declaration.  Those  declare  that  the  defendant,  viz.,  Albert 
Sowles,  that  one  who  holds  the  office  of  administrator  of 
the  estate  of  WiUiam  L.  Sowles,  is  indebted,  and  made 
promises,  to  the  testator  whose  will  the  plaintiffs  are  exe- 
cuting. The  plaintiffs  do  not  declare,  nor  seek  to  recover, 
upon  a  promise  or  undertaking  of  William  L.  Sowles,  the 
intestate,  of  whose  estate  Albert  Sowles  is  administrator. 
Inasmuch  as  the  defendant  is  the  legal  representative  of 
the  estate  of  William  L.  Sowles,  if  the  declaration  sought 
a  recovery  upon  the  promise  or  undertaking  of  the  intestate 
it  would  be  necessary  to  describe  him  as  such  representative. 
Then  the  recovery  would  be  against  the  estate,  or  the  de- 
fendant of  the  estate.  The  judgment,  in  such  a  case, 
would  be  against  and  to  be  satisfied  out  of  the  estate,  and 
not  out  of  the  property  of  Albert  Sowles.  The  woi'ds, 
''administrator  of  William  L.  Sowles' estate,"  in  such  an 
action  would  be  descriptive  of  the  capacity  in  which  Albert 
Sowles  was  sued,  and  that  he  stood  as  the  representative 
of  the  estate  of  William  L.  Sowles.  Hence,  when  these 
words  in  the  declaration  follow  the  name  of  the  party, 
whether  they  will  be  deemed  descriptive  of  his  person  or 
descriptive  of  the  character  or  capacity  in  which  he  is  sued, 
is  determined  by  the  allegations  of  the  declaration.  If  the 
declaration  is  against  him  personally,  they  will  be  held  to 
be  descriptive  of  his  person.  That  is  the  only  office  they 
can  serve  in  such  a  declaration.  They  may  be  rejected  as 
surplusage.  If  the  declaration  is  against  the  estate  which 
he  represents,  and  the  promises  declared  upon  are  not  his 
promises,  but  the  promises  of  the  person  he  represents, 
then  they  will  be  held  to  be  words  properly  used,  necessary 
to  set  forth  the  representative  character  in  which  he  sued. 
The  allegations  of  the  declaration  and  the  facts  found  show 
a  personal  promise  by  the  defendant,  and  these  words  are 
only  descriptive  of  the  person  intended  to  be  named  as 
defendant.  The  writ  might  be  amended  by  striking  them 
out.     {Johnson  v.  Ndsh^  20  Vt.  40;  Waterman  v.  Bailroady 
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30  Vt.  614;  Myers  v.  Lyon,  51  Vt.  272;  Jones  v.  Tuttley  54 
Vt.  488.) 

As  contended  by  the  defendant,  an  administrator  has 
no  authority,  as  such  representative,  to  create  any  debts 
against  the  estate.  He  only  has  authority,  by  virtue  of  his 
office,  to  administer  upon  the  estate;  that  is,  to  ascertain 
both  its  assets  and  debts,  and  to  put  the  former  in  condition 
to  pay  the  latter,  if  sufficient,  and  the  surplus,  if  any,  in  a 
condition  to  be  distributed  to  those  legally  entitled  thereto. 
Whatever  proper  expenditures  he  may  make  in  accomplish- 
ing this  will  be  allowed  him  by  the  Probate  Court  out  of 
the  estate,  on  the  settlement  of  his  administration  account. 
But  if,  in  caring  for  and  administering  upon  the  estate,  it 
becomes  necessary  to  incur  an  indebtedness,  he  can  bind 
himself,  and  not  the  estate,  for  its  payment.  He  cannot 
incur  a  debt  in  the  administration  of  the  estate,  and  bind 
the  estate  for  its  payment.  He  can  bind  himself  only  for 
such  payment.  Upon  his  becoming  insolvent,  equity  will 
not  enforce  the  payment  of  such  a  debt  out  of  the  estate. 
{Lovell  V.  Field,  5  Vt.  218;  Bank  v.  Weeks,  63  Vt.  115.) 

Whether,  when  trust  or  other  property  not  owned  by  the 
estate  has  become  mingled  with  it,  a  suit  may  be  main- 
tained for  its  recovery  out  of  the  estate  against  the  admin- 
istrator in  his  representative  capacity,  as  was  held  in  De 
Valengin  v.  Duffy  (14  Pet.  289),  is  not  involved  in  this  suit, 
and  need  not  be  considered. 

The  execution  for  the  enforcement  of  the  judgment  fol- 
lows the  writ.  {Rider  v.  Alexander,  1  D.  Chip.  207;  Perry 
V.  Whipple,  38  Vt.  278;  Wright  v.  Hazen,  24  Vt.  143.)  As 
the  writ  is  against  the  defendant,  not  representatively  but 
pei"sonally,  so  must  the  judgment  and  execution  be. 
Rendering  judgment  against  the  defendant,  *^as  adminis- 
trator," did  not  make  it  a  judgment  to  be  enforced  out  of 
the  property  of  the  estate  of  which  the  defendant  is  admin- 
istrator, but  to  be  enforced  against  the  defendant's  own 
property.  Adding  '^administrator"  to  his  name  when  the 
defendant  purchased  the  horses  did  not  bind  the  estate  for 
their  payment,  but  bound  the  defendant.     No  more  does 
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such  addition  to  his  name  in  the  judgment  affect  the  nat- 
ure of  the  judgment,  or  change  it  from  a  judgment  to  be 
satisfied  out  of  the  defendant's  property  to  one  to  be  satis- 
fied out  of  the  property  of  the  estate.  Such  addition  in 
making  the  contract  and  rendering  the  judgment  might 
indicate  that  the  debt  was  contracted  by  the  defendant  in 
administering  upon  the  estate,  and  that  he  claimed  that  it 
constituted  an  item  in  his  administration  account.  It  might 
be  rejected  as  surplusage,  or  by  way  of  amendment,  with- 
out  changing  the  legal  nature  of  the  contract  or  judgment. 
This  disposes  of  all  the  contentions  insisted  upon  in  this 
court. 
Judgment  affirmed. 


Contracts  of  Executors  and  Administrators.— An  executor  or  adminis- 
trator can  only  bind  himself  by  his  contracts;  he  can  make  no  contract  binding 
on  the  estate.  Kirkman  v.  Benbam,  28  Ala.  501;  Christian  y.  Morris,  50  Ala. 
585;  Tarborough  y.  Ward,  24  Ark.  204;  Ferry  y.  Cunningham,  40  Ark.  185; 
Uiggins  V.  Driggs,  21  Fla.  103;  McFarlin  v.  Stinson,  56  Qa.  896;  Lynch  v. 
Kirby,  65  Ga.  279;  Cornthwaite  v.  First  Nat.  Bank,  57  Ind.  268;  Winter  v. 
Hite,  8  Iowa,  142;  Dunne  y.  Derry,  40  Iowa,  251;  Dayis  y.  French,  20  Me.  21; 
White  y.  Thompson,  79  Me  207;  Johnston  y.  Union  Bank,  87  Miss.  526;  8tuda- 
backer  Bros.  Mfg.  Co.  y.  Montgomery,  74  Mo.  101;  Cterrin  y.  My  rick,  41  N.  T. 
815;  Austin  y.  Munro,  47  N.  Y.  860;  Casoni  y.  Jerome,  58  N.  Y.  815,  821; 
Schmittberger  y.  Simon  101  N.  Y.  554;  5  N.  E.  Rep.  452;  Murphy  y.  Naugh- 
ton,  68  Hun,  424:  28  N.  Y.  Supp.  52;  Pinney  y.  Johnson's  Adm'r,  8  Wend.  500; 
East  Tennessee  Iron  W.  Co.  y.  Qaskell,  2  Lea,  724;  Merchants'  Nat.  Bank  y. 
Weeks,  53  Vt.  115;  2  Am.  Prob.  Rep.  145.  The  addition  of  the  oOicial  char- 
acter to  their  signatures  in  executing  written  contracts  and  obligation  has  no 
significance  and  operates  merely  to  identify  the  person.  McFarlane  y.  Stinson, 
56  Ga.  896;  Schmittler  y.  Simon,  supra;  Finney  y.  Johnson's  Adm'r,  8  Wend. 
500.  As  also  in  the  case  of  guardians.  Thacher  y.  Dinsmore,  5  Mass.  299; 
Forster  y.  Fuller,  6  Mass.  58.  And  of  other  trustees.  Duyal  y.  Craig,  2 
Wheat.  45;  Taylor  y.  Davis'  Adm'r,  110  U.  8.  880;  4  Sup.  Ct.  Rep.  147;  Pum- 
pelly  y.  Phelps,  40  N.  Y.  59;  Taft  y,  Brewster,  9  Johns.  824;  Hills  y.  Bannister, 
8  Cow.  31;  Carr  y.  Branch,  85  Va.  597.  605;  8  S.  E.  Rep.  476.  And  not  to 
limit  and  qualify  their  liability.  Pumpelly  y.  Phelps,  supra;  Schmittler  y. 
Simon,  supra;  Sicckman  y.  Allen,  3  E.  D.  Smith,  561 ;  Pinney  y.  Johnson's 
Adm'r,  supra;  Carr  y.  Branch,  supra.  Such  words  will  be  treated  as  surplus- 
age, niggins  y.  Driggs,  supra;  McFarlin  y.  Stinson,  svpra;  Schmittler  y. 
Simon,  supra;  Sicckman  y.  Allen,  supra;  Pinney  y.  Johhson's  Adm'r,  supra. 

Hence  such  obligations  are  enforceable  against  them  indiyidually  only. 
Duyal  y.  Craig,  2  Wheat.  45,  57;  Kirkman  y.  Hanna,  28  Ala.  501;  Christian  y. 
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Morris,  50  Ala.  585;  Winter  v.  Hite,  3  Iowa,  142;  Dunne  v.  Derry,  40  Iowa, 
251;  Boyd  v.  Johnston,  89  Tenn.  284;  14  S.  W.  Rep.  874;  Ferrin  v.  Myrick, 
41  N.  Y.  815,  319;  Schmittler  v.  Simon,  101  N.  Y.  554;  5  N.  E.  Rep.  452; 
Bucklin  v.  Cbapin.  1  Lans.  443,  450;  Demott  v.  Field,  7  Cow.  58;  Pinney  v. 
Joliusou's  Adm'r,  8  Wend.  500.  And  if  tlie  execuior  or  administrator  Lecomes 
insolvent,  equity  will  not  enforce  the  payment  of  such  a  debt  out  of  the  estate. 
Lovell  V.  Field,  5  Vt.  2i8;  Bank  v.  Weeks,  53  Vt.  115.  This  principle  has 
been  applied  to  debts  contracted  for  funeral  expenses.  Ferrin  v.  Myrick,  41 
N.  Y.  815;  Murphy  v.  Naughton,  68  Hun,  424;  23  N.  Y.  Supp.  52.  For  ser- 
vices rendered  to  the  executors  in  their  official  capacity.  Austin  v.  Munro,  57 
N.  T.  860.  To  notes  and  drafts  made  by  an  executor  or  administrator.  Chris- 
tian V.  Morris,  50  Ala.  585;  Higgins  v.  Driggs,  21  Fta.  103;  McFarlin  v.  Stin- 
son,  56  Ga.  396;  Lynch  v.  Kirby,  65  Ga.  279;  Cornlhwnite  v.  First  Nat.  Bank, 
67  Ind.  268;  Winter  v.  Hite,  3  Iowa,  143;  Dunne  v.  Derry.  40  Iowa,  251;  Davis 
v.  French.  20  Me.  21;  White  v.  Thompson,  79  Me.  207;  Studebaker  Bros. 
Mfg.  Co.  V.  Montgomery,  74  Mo.  101;  Boyd  v.  Johnston,  supra.  And  to  the 
endorsement  of  notes  given  to  one  as  executor  or  administrator.  Sieckman  v. 
Allen,  3  E.  D.  Smith.  561;  Weider  v.  Osborn,  20  Or.  307;  25  Pac.  Rep.  715; 
Mackay  v.  St  Mary's  Church.  15  R.  I.  121;  23  Atl.  Rep.  )08.  To  an  accept- 
ance by  an  executor  of  a  draft  drawn  on  him,  though  it  contained  a  direction 
to  charge  the  amount  against  the  drawer  and  the  estate.  Schmittler  v.  Simon, 
mtpra.  Or  though  the  acceptance  was  conditioned  on  the  receipt  of  assets. 
Perry  v.  Cunningham,  40  Ark.  185.  To  the  guarantee  of  notes  made  to  them 
in  payment  of  debts  due  the  estate.  Johnson  v.  Union  Bank.  87  Miss.  526. 
Executors  are  personally  bound  by  a  covenant  to  abide  by  and  perform  an 
award  contained  in  a  submission  entered  iuto  by  them;  although  in  form  they 
covenanted  as  executors,  unless  from  the  other  parts  of  the  submission  it  ap- 
pears that  the  intention  was  to  bind  themselves  only  to  pay  out  of  the  assets  in 
due  course  of  administration.  (Citing  Barry  v.  Rush,  1  Term,  691;  Worthing- 
ton  v.  Barlow.  7  id.  453;  Love  v.  Honeybourne,  4  Dowling  &  Ryland,  814; 
Summer  v.  Williams,  3  Mass.  162;  Childs  v.  Nonins,  2  B.  &  Bing.  460;  Ring 
V.  Thorn,  1  Term,  489);  Wood  v.  Tunnicliff.  74  N.  Y.  38,  46. 

No  action  can  be  maintained  on  such  a  contract  against  an  executor  or  ad- 
ministrator in  his  representative  capacity.  Christian  v.  Morris,  50  Ala.  585; 
Higgins  V.  Druggs,  21  FU.  103;  Davis  v.  French,  20  Me.  23;  Ferrin  v.  Myrick, 
41  N. Y.  315;  Austin  v.  Munro,  47  N.Y.  360;  Beatty  v.  Gingles,  8  Jones  (N.  C.) 
901;  In  re  Dunham's  Estate.  8  Ohio  Cir.  Ct.  Rep.  160.  And  a  cause  of  action 
on  which  the  executor  or  administrator  is  thus  personally  liable  cannot  be 
Joined  with  one  against  him  in  his  representative  capacity.  Ferrin  v.  Myrick. 
41  N.  Y.  315,  322:  Pugsley  v.  Aiken,  14  Bark.  114;  Meyer  v.  Cole,  12  John. 
349;  Demott  v.  Field's  Adm'r,  7  Cow.  58;  Gillett  v.  Hutchinson's  Adm'r,  24 
Wend.  184.  Though  the  plaintiff  is  described  as  executor  or  administrator, 
but  the  cause  of  action  set  forth  is  one  which  might  be  maintained  by  him 
without  reference  to  his  official  character,  the  words  executor  or  administrator 
will  be  regarded  as  mere  descriptio  personarum  and  surplusage.  Merritt  v. 
Seaman,  6  N.  Y.  168;  Still  well  v.  Carpenter,  62  N.  Y.  639;  Litchfield  v.  Foote, 
104  N.  Y.  643.    A  distinc:ion  is  sometimes  made  between  the  cases  in  which 
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the  official  title  is  merely  added  to  the  names  of  the  defendants,  in  which  cases 
this  addition  is  held  to  be  merely  a  description  of  the  person  and  to  authorize 
a  judgment  against  them  individually,  and  those  cases  in  which  the  use  of  the 
word  "  as  "  in  connection  with  the  official  title  is  said  to  show  that  the  suit  is 
by  or  against  them  in  their  official  capacity.    £spalla  v.  Richards,  94  Ala.  159; 

10  So.  Rep.  137;  Chouteau  v.  Suydam,  21  N.  Y.  179;  Austin  v.  Munro,  47  N. 
Y.  860,  866;  Stillwell  v.  Carpenter,  62  N.  Y.  689;  Murphy  v.  Naughlon,  68 
Hun,  424;  28  N.  Y.  Supp.  52.  A  complaint  against  one  as  executor  or  admin- 
istrator cannot  be  amended  so  as  to  charge  him  personally.  Taylor  v.  Taylor, 
43  Ala.  649;  Beatty  v.  Gingles,  S  Jones  (N.  C.)  802. 

In  actions  against  executors  or  administrators  on  causes  of  action  accruing  in 
the  life  time  of  the  decedent,  the  judgment  should  not  be  against  the  defendant 
generally,  but  should  direct  that  it  be  made  out  of  the  goods  of  the  estate. 
Banks  v.  Speers.  97  Ala.  560;  11  So.  Rep.  841;  Davis  v.  Lamb,  (Cal.),  85  Pac. 
Rep.  806;  Mattison  v.  Childs,  5  Colo.  78;  Jones  v.  Perot,  19  Colo.  141;  84 
Pac.  Rep.  728;  Cooper  v.  Livingston,  19  Fla.  684,  695;  Voorhees  v.  Eubank. 
6  Iowa,  274;  Neeley  v.  Planters'  Bank.  12  Miss.  (4  Sm.  &  M.)  118;  Barrow 
V.  Wade.  15  Miss.  (7  Sm.  &  M.)  49;  Fisher  v.  Chadwick,  (Wyo.),  34  Pac. 
Rep.  889.  As  also  in  the  case  of  a  note  made  by  the  decedent  jointly  with 
another,  the  executors  having  by  agreement  with  the  other  maker  assumed  all 
liability  on  the  note,  but  stipulating  that  they  should  not  be  held  liable  indi- 
vidually. Beattie  v.  Latiner,  S.  C. ;  20  S.  E.  Rep.  58.  In  an  action  against 
the  administrator  in  his  representative  capacity  upon  a  cause  of  action  created 
by  ihe  intestate  judgment  against  ** the  defendant"  is  a  judgment  de  bonis  in- 
testati  and  not  de  bonis  propriis.    Stone  v.  Kaufman,  25  Ark.  186. 

A  judgment  against  "  the  defendant "  as  administrator  on  a  demand  created 
by  the  intestate,  authorizes  execution  de  bonis  intestati  only,  though  containing 
no  direction  as  to  the  manner  of  satisfaction.  Guice  v.  Sellers,  48  Miss.  52. 
The  addition  of  *  executor  "  to  the  name  of  a  party  against  whom  a  judgment 
is  rendered  does  not  of  itself  prevent  the  judgment  from  being  enforced  against 
him  individually.    Tinsley  v.  Lee,  51  Ga.  482;  Gowan  v.  Gentry,  82  S.  C.  369; 

11  S.  E.  Rep.  82.  The  praecipe,  summons  and  declaration  being  against  the 
executor  or  administrator  of  an  estate,  on  proper  proof  the  judgment  should 
be  entered  to  be  levied  on  the  assets  of  the  estate  in  his  hand.  Higgins  v. 
Driggs,  21  Fla.  103,  110.  A  judgment  against  one  "  as  executor"  but  not  ex- 
pressing of  whose  property  the  execution  shall  be  levied,  is  informal.  Chris- 
tian V.  Morris,  50  Ala.  585.  Judgment  and  execution  should  follow  the  writ. 
Rider  v.  Alexander,  1  D.  Chip.  267;  Perry  v.  Whipple,  38  Vt.  278;  Wright  v. 
Hazon,  24  Vt.  143.  An  execution  against  an  administrator  should  be  suspended 
when  it  does  not  appear  from  its  face  whether  it  is  to  be  satisfied  out  of  the 
assets  of  the  estate  or  the  individual  property  of  the  defendant.  Higgins  ▼• 
Driggs,  21  Fla.  103. 
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MosBY  VS.  Paul's  Administrator. 

[88  Virginia,  538.] 

Children  as  word  op  limitation — ^Trust. 

XJnder  a  devise  of  property  to  be  divided  equally  among  the  children  of  the 
testator,  to  each  daughter  and  her  children,  one  share,  the  daughters  take 
an  absolute  fee,  the  words  "  and  her  children  "  being  used  as  words  of 
limitation  and  to  show  the  motive  for  the  gift. 

rrnder  a  devise  to  a  son  of  property  "estimated  at  ten  thousand  dollars,  three 
thousand  of  which  he  is  to  pay  to  a  daughter  and  'her  children  in  trust' 
the  interest  of  the  daughter  in  the  legacy  is  an  absolute  fee  simple." 

Appeal  from  Circuit  Court,  Augusta  County. 
O.  M.  Cochran^  for  appellant. 

Fauntleroy,  J. — The  record  shows  that  James  M.  Paul, 
of  Augusta  county,  Va,  died  in  January,  1891,  leaving  a 
will,  which  was  duly  probated  in  the  County  Court  of 
August  county,  at  the  January  term,  1891.  No  executor 
being  named  in  said  wiU,  John  W.  Paul,  a  son  of  the  testa- 
tor, was,  by  consent  of  all  parties  in  interest,  duly  appointed 
by  the  said  court  as  administrator  of  the  said  estate,  with 
the  will  annexed.  The  said  John  W.  Paul,  as  administrator 
c.  t  a.,  instituted  this  suit  at  the  May  term,  1891,  in  the 
Circuit  Court  of  Augusta  county,  for  the  administration  of 
the  said  estate  under  the  instructions  of  the  said  court,  and 
for  the  construction  of  his  testator's  will. 

The  testator  left  three  sons,  John  W.  Paul,  James  C. 
Paul,  and  Lamartine  H.  Paul,  and  two  daughters,  Mrs. 
Louisa  S.  McComb  and  Victoria  V.  Mosby. 

The  questions  presented  arise  on  the  proper  construction 
of  the  devises  and  bequests  to  the  said  daughters  of  the  tes- 
tator, made  in  the  first,  third,  and  eighth  clauses  of  the 
will,  as  follows:  "(1)  I  bequeath  to  my  daughter  Louisa  S. 
McComb  and  her  children  the  tract  of  land  upon  which  I 
now  reside,  containing  about  one  hundred  and  forty-seven 
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acres^  valued  at  six  thousand  dollars.  I  also  give  them  the 
one-half  interest  in  the  plantation  in  Louisa  county,  Vir- 
ginia, on  which  W.  A.  B.  McComb  and  family  now  live." 
The  third  clause  reads  :  ^*  I  desire  that  my  son  James  C. 
Paul  have  the  home  place  in  Fort  Bend  county,  Texas,  esti- 
mated at  ten  thousand  dollars,  three  thousand  dollars  of 
which  he  is  to  pay  to  my  daughter  Victoria  V.  Mosby  and 
her  children  in  trust. "  By  the  eighth  clause  the  testator 
divides  the  residuum  of  his  estate  into  five  equal  parts,  and 
gives  one  part  to  each  of  his  children.  In  giving  to  his 
daughters,  he  uses  this  language:  ^'Louisa  S.  McComb  and 
her  children,  one  share  ;  Victoria  V.  Mosby  and  her  chil- 
dren, one  shara" 

The  court  was  invoked,  in  the  bill,  to  construe  these  de- 
vises and  legacies  to  the  daughters  and  their  children,  and 
to  determine  what  is  the  estate  of  the  mothers,  and  what 
interest,  if  any,  of  their  children  under  the  will. 

The  court,  by  its  decree  of  June  2,  1891,  reaffirmed  by  its 
vacation  decree  of  August,  1891,  upon  the  petition  for  a  re- 
hearing, construed  the  devises  and  legacies  to  give  to  each 
of  the  said  daughters  a  life-estate,  with  remainder  to  her 
children,  and  directed  the  pecuniary  legacies  to  the  said 
daughters  to  be  paid  to  the  general  receiver  of  the  court, 
and  the  said  receiver  to  invest  and  manage  the  same,  and 
pay  over  to  the  said  daughters  the  yearly  interest;  thereby 
making  the  said  daughters  of  the  testator  wards  of  chancery 
the  balance  of  their  lives.  From  these  decrees  the  said  Vic- 
toria V.  Mosby  has  obtained  this  appeal ;  and  she  charges 
that  the  said  decrees  are  erroneous  in  the  construction 
given  to  the  will  of  James  M.  Paul  as  to  her  rights  there- 
under. 

The  guardian  ad  litem  of  the  infants  and  counsel  for  the 
children  contends  that  the  ancient  common  law  rule,  as 
established  in  Wild's  Case,  (6  Coke,  17),  shall  be  applied  to 
the  language  used  by  the  testator,  which  would  give  these 
devises  andlegacies  to  the  mother  and  the  children  jointly, 
in  each  case. 

The  appellant,  Mrs.  Victoria  V.  Mosby,  contends  to  show 
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that  the  whole  of  these  devises  and  legacies  goes  to  the 
mother,  the  children  being  named  simply  ''to  show  the 
motive  for  the  gift ; "  that  the  words  ''and  her  children," 
amiexed  to  the  gift  to  the  daughter,  are  words  of  limita- 
tion, and  not  words  of  purchase;  and  that  they  were  not  in- 
tended by  the  testator,  nor  do  they  operate  in  law,  to 
diminish  the  portion  given  to  the  daughter. 

The  court  below,  by  its  construction,  ignores  both  of 
these  contentions,  and  makes  the  mother  a  life-tenant,  and 
"her  children "  vested  remaindermen  in  fee, — a  construc- 
tion which  is  untenable  and  unprecedented;  and  all  that  is 
left  for  this  court  to  do  is  to  adopt  the  construction  claimed 
by  the  appellant,  or  to  apply  the  old  rule  in  Wildes  case, 
and  say  that  the  children  have,  by  the  will,  present  equal 
rights  as  tenants  in  common,  or  joint*  tenants,  with  their 
mother,  to  the  exclusion  of  after-born  children.  At  the 
date  of  the  will  Victoria  V.  Mosby  was,  and  she  yet  is,  a 
young  married  woman;  and  she  may  yet  have  many  more 
children.  There  are  many  cases  decided  by  this  court  in 
which  the  language  of  these  legacies  has  been  construed, 
and  the  question  has  been  presented  in  every  conceivable 
form.  Yet  in  every  instance  the  mother  was  held  to  take 
the  whole  estate  given,  and  the  language  "and  her  chil- 
dren "  construed  to  merely  indicate  the  motive  of  the  testa- 
tor in  making  the  devise  or  bequest,  and  his  intention  that 
his  bounty  should  go  to  the  mother  and  her  issue,  or  to  the 
mother  and  the  heirs  of  her  body.  And  this  is  equally  the 
rule  or  rationale  of  the  decisions  where  the  estate  given  to 
the  '* mother  and  her  children"  is  the  absolute,  and  not 
merely  a  life,  estate.  ( Wallace  v.  Dold,  3  Leigh,  258;  Leake 
V.  Benson,  29  Grat.  153;  Bheit  v.  Mason,  18  Grat.  541;  Bain 
V.  Buff,  76  Va.  371;  Seibel  v.  Rapp,  86  Va.  28;  6  S.  E.  Rep. 
478;  Merryman  v.  Merryman,  5  Munf.  440;  Atkinson  v.  Mc- 
Cormick,  76  Va.  791;  Mauzy  v.  Mauzy,  79  Va.  537;  Smith 
V.  Fox,  82  Va.  763;  1  S.  E.  Rep.  200;  Waller  v.  Catlett,  83 
Va.  200;  2  S.  E,  Rep.  280;  East  v.  Garrett,  84  Va.  623;  9  S. 
E.  Rep.  1112.)  In  3  Lomax,  Dig.  304,  it  is  said:  ^^  In  some 
instances,  however,  notwithstanding  the  existence  of  chil- 
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dren,  the  court  seemed  to  have  inclined  to  construe  *  chil- 
dren' as  a  word  of  limitation." 

In  the  third  clause  of  the  will  the  testator  says:  ^'  I  desire 
that  my  son  James  C.  Paul  have  the  home  place  in  Fort 
Bend  county,  Texas,  estimated  at  ten  thousand  dollars, 
three  thousand  dollars  of  which  he  is  to  pay  to  my  daugh- 
ter Victoria  V.  Mosby  and  her  children  in  trust," — thereby 
indicating  and  directing  that  his  daughter  was  the  hand  to 
receive  the  money  which  his  son  was  directed  to  pay  to  the 
mother,  and  not  to  hold  in  trust,  though,  even  had  he  been 
interposed  and  constituted  a  trustee,  it  would  not  have  al- 
tered the  case.  In  Waller  v.  Catlett,  the  testator,  Thurs- 
ton, gave  to  Catlett  a  thousand  dollars,  in  trust  for  the  sole 
and  separate  use  of  Nannie  Waller  and  her  children;  and 
in  that  case  it  was  held.  Judge  Lacy  delivering  the  opinion 
of  this  court,  the  gift  to  the  wife  and  her  children  was  a 
gift  to  the  wife  of  the  entire  estate,  and  that  the  reference 
to  the  children  only  indicated  the  motive  for  the  gift.  In 
Mauzy  v.  Mauzy  (79  Va.  639),  Lewis,  P.,  says:  ''The  lan- 
guage '  wife  and  children '  merely  indicated  the  motive  for 
the  conveyance  to  her."  In  East  v.  Oarrett  (84:  Va.  523;  9 
S.  E.  Rep.  1112),  Judge  Richardson,  delivering  the  opinion 
of  the  court,  says:  ''The  language  'and  her  children'  is 
synonymous  with  '  her  issue, '  and  not  intended  to  indicate 
the  donee  or  legatee,  but  the  duration  and  limitation  of  the 
estate  given. "  So  in  Bain  v.  Buff  (75  Va.  371),  this  court 
held  that  the  estate  was  given  to  the  mother  alone,  and 
that  the  words  "  for  use  of  herself  and  children  "  did  not 
give  any  estate  to  the  children)  but  simply  indicates  the 
motive  for  the  gift  to  the  mother. 

Under  this  unbroken  line  of  decisions  by  this  court  we 
are  of  opinion  to  annul  and  reverse  the  decrees  complained 
of  as  wholly  erroneous  in  the  construction  given  to  the 
third  and  eighth  clauses  of  the  will  of  James  M.  Paul;  and 
our  judgment  is  that  the  appellant,  Victoria  V.  Mosby,  is 
entitled,  under  the  will,  to  the  absolute  fee-simple  estate  in 
the  devises  and  legacies  to  her  and  her  children,  who  are 
named  merely  to  indicate  the  motive  of  the  gift  to  her. 
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The  cause  will  be  remanded,  with  directions  to  the  Cir- 
cuit Court  of  Augusta  county  to  proceed  in  accordance  with 
this  opinion. 

Decree  reversed. 


Children  as  word  of  purchase  or  limitation.— Under  a  devise  to  a 
daughter  **  for  the  support  of  herself  and  her  children,**  the  daughter  takes  sn 
absolute  fee.    In  re  Cressler's  Estate,  161  Pa.  St.  427;  29  Atl.  Rep.  90. 

In  the  absence  of  circumstances  indicating  that  the  word  is  used  synony- 
mously with  heirs,  "children"  is  a  word  of  purchase  and  not  of  limitation. 
Wild's  Case,  6  Coke  R.  17;  Dunn  v.  Davis,  12  Ala.  135;  Estate  of  Utz,  48  Cal. 
200;  Eamshaw  v.  Daly,  1  App.  D.  C.  218;  Beacroft  v.  Strawn,  67  111.  28,  83; 
Carr  v.  Estill,  16  B.  Monr.  (Ky.)  309,  813;  Turner  v.  Patterson,  5  Dana  (Ky.). 
292,  296;  Sisson  v.  Seabury,  1  Sum.  235;  Annable  v.  Patch,  20  Mass.  (8  Pick.) 
860, 365;  Hatfield  v.  Sohier.  114  Mass.  48,  52;  Stump  v.  Jordan,  54  Md.  619,  631; 
Halstead  v.  Hall,  60  Md.  209;  2  Am.  Prob.  Rep.  462,  464;  Fales  v.  Currier,  55 
N.  H.  398;  Stokes  v.  Tilley,  9  N.  J.  Eq.  130;  Chrystie  v.  Phyfe,  19  N.  Y.  344; 
Cochrane  v.  Schell.  140  N.  Y.  516, 539;  35  N.  E.  Rep.  971;  Tayloe  v.  Gould,  10 
Barb.  388;  Murphy  v.  Harvey,  4  Edw.  131;  In  re  Saunders,  4  Paige,  293,  295; 
Osborn,  4  Paige,  386;  Rogers  v.  Rogers,  3  Wend*  503;  Armstrong  v.  Hannon  v. 
Moran,  1  Bradf.  314;  Guthrie's  Appeal,  37  Pa.  St.  9. 14;  Chew's  Appeal,  87  Pa. 
St,  23;  Coursey  v.  Davis,  46  Pa.  St.  28;  Schafer  v.  Eneu.  54  Pa  St.  804;  Affolter 
V.  May,  115  Pa.  St.  54;  8  Atl.  Rep.  20;  Perry  v.  Calhoun,  8  Humph.  (Tenn.)  551; 
Htubbs  V.  Stubbs,  11  Humph.  (Tenn.)  43;  Bowers  v.  Bowers,  4  Heisk.  (Tenn.) 
293. 298;  Moon  v.  Stone's  Ex'r,  19  Gratt  130,  262.  And  it  is  to  be  construed  a 
word  of  limitation,  only  when  that  is  absolutely  necessary  to  effectuate  the  tes- 
tator's intention.  Dunn  v.  Davis,  »vpra;  Buffer  v.  Bradford,  2  Atk.  221.  In  a 
devise  to  a  grandson  and  to  his  male  children,  la  w fully  begotten  of  his  body, 
and  their  heirs  forever,  the  grandson  having  no  children  at  the  death  of  the  tes- 
tator. Judge  STORTheld  that  the  grandson  took  a  life  estate  with  a  contingent 
remainder  to  his  male  children,  on  the  ground  that  if  the  words  were  construed 
as  words  of  purchase,  the  devise  would  he  void  for  want  of  proper  objects  in 
esse  to  take.  Sisson  v.  Seabury,  1  Sum.  235.  Even  in  those  states  in  which 
the  rule  in  Shelley's  Case  applies,  a  bequest  to  one  for  life  and  at  his  death  to 
his  children,  passes  only  an  estate  for  life  in  the  first  taker,  his  children  taking 
vested  remainders.  Beacroft  v.  Strawn,  62  111.  28.  So,  also,  of  a  devise  to 
one  and  at  his  death  **  to  his  heirs  or  children."  Dunn  v  Davis,  12  Ala.  135. 
Or  "to  such  of  her  children  as  may  survive  her."  Guthrie's  Appeal,  87  Pa. 
8t.  9.  So  of  a  bequest  to  daughters  *'  and  their  children,  heirs  of  their  body." 
Goss  V.  Eberhardt,  29  Ga.  545.  So  a  devise  to  a  son  "  for  his  support  and  es- 
tate to  be  and  remain  bequeathed  to  his  children  for  their  natural  life."  Oyster 
V.  Oyster.  100  Pa.  St.  538;  3  Am.  Prob.  Rep.  372.  And  the  addition  of  words 
of  inheritance  to  the  gift  to  the  children  does  not  enlarge  the  estate  of  the 
parent.  Halstead  v.  Hall,  60  Md.  209;  2  Am.  Prob.  Rep.  462,  464;  Chrystie 
V.  Phyfe,  19  N.  Y.  844.  855;  Chew's  Appeal,  87  Pa.  St.  23. 
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Under  one  branch  of  what  is  known  as  the  rule  in  Wild's  Case  (6  Coke  R 
17),  a  devise  or  grant  to  one  and  his  children,  he  having  children  in  beiug  ca- 
pable of  taking,  conveys  an  estate  in  joint  tenancy  (or  in  common)  to  the  parent 
and  children.  Nimmo  v.  Stewart,  21  Ala.  082;  Furlow  v.  Merrall,  28  Ala.  705; 
Estate  of  Utz,  43  Cal.  200;  Turner  v.  Patterson,  5  Dana  (Ey.),  292,  295;  King 
V.  Rea,  66  Ind.  1;  Biggs  v.  McCarty,  86  Ind.  852;  8  Am.  Prob.  Rep.  278,  283; 
Ansable  v.  Patch,  20  Mass.  (8  Pick.)  860;  Armstrong  v.  Mom,  1  Bradf.  814; 
Graves  v.  Graves,  55  Hun,  58;  8  N.  Y.  Supp.  284;  Hannan  v.  Osborn,4  Paige, 
886,841;  Graham  v.  Flower,  18  S.  <&  R.  489;  Bowers  v.  Bowers,  4  Heisk. 
(Tenn.)  298.  The  children  then  in  being,  though  unborn,  taking  equally  with 
the  others.  King  v.  Rea,  supra;  Biggs  v.  McCarty,  9Upra.  But  those  born 
afterwards  taking  nothing.  King  v.  Rea,  mpra;  Biggs  v.  McCarty,  supra. 
But  under  a  deed  to  one  and  her  heirs,  the  children  of  her  husband,  the  chil- 
dren then  living  were  held  to  take  as  joint  tenants  with  the  mother.  Umfre- 
ville  V.  Eeeler,  1  T.  <&  C.  (N.  Y.  Supm.)  486.  It  has  been  held  that  the  use  of 
the  words  "  children  of  her  body  "  indicate  an  intention  that  all  the  children, 
including  those  afterwards  bom,  should  share.  Annable  v.  Patch,  20  Mass.  (3 
Pick.)  860,  868. 

But  the  parent  will  take  a  life-estate  and  the  children  a  remainder  where  the 
context  indicates  that  the  parent  is  to  have  the  sole  enjoyment  during  life. 
Jones  V.  Jones,  7  Ga.  76;  Jennings  v.  Parker,  24  Ga.  621;  Turner  v.  Patter- 
son. 5  Dana  (Ky.),  292,  296.  Or  if  it  appears  to  have  been  intended  that  the 
parent  should  take  a  life  estate  only.  Webb  v.  Holmes,  8  B.  Monr.  (Ky.)  404; 
Stump  V.  Jordan,  54  Md.  619,  629;  Halstead  v.  Hall,  60  Md.  209;  2  Am.  Prob. 
Rep.  462i  Chryslie  v.  Phyfe,  19  N.  Y.  844,  845;  Hannan  v.  Osborn.  4  Paige, 
886,  841;  Coursey  v.  Davis,  46  Pa.  St.  28;  Bowers  v.  Bowers,  4  Heisk.  (Tenn.) 
298. 

Another  branch  of  the  rule  in  Wild's  Case  is,  that  if  there  were  no  children, 
the  term  is  to  be  construed  as  a  word  of  limitation  and  as  equivalent  to  issue  of 
his  body,  thus  creating  an  estate  tail.  Furlow  v.  Merrall,  28  Ala.  705;  Han- 
nan V.  Osborn,  4  Paige,  886,  841.  The  reason  for  this  constmction  being  that 
if  the  word  children  were  interpreted  as  a  word  of  purchase  future  children 
could  not  take  at  all,  thus  frustrating  the  intentions  of  the  testator  in  their 
favor.  Carr  v.  Estill,  16  B.  Monr.  (Ky.)  809,  818;  Stump  v.  Jordan,  54  Md. 
619,  628;  Sisson  v.  Seabury,  1  Sum.  285;  Chrystie  v.  Phyfe,  19  N.  Y.  844, 845. 
In  those  states,  however,  in  which  estates  tail  are  converted  by  statute  into  es- 
tates in  fee  simple,  the  intention  of  the  testator  would  be  equally  frustrated  by 
such  a  construction,  and  the  rule  has  been  adopted  that  under  such  circum- 
stances the  parent  takes  a  life  estate,  remainder  to  the  children.  Carr  v.  Bstill, 
18  B.  Monr.  (Ky.)  809,  818. 

Under  a  gift  to  one  for  life  remainder  to  his  children,  the  remainder  vest  in 
the  children  in  esse  at  the  death  of  the  testator.  Turner  v.  Patterson,  5  Dana 
(Ky.),  292, 296;  Stump  v.  Jordan,  54  Md.  619,  629;  Dingley  v.  Dingley,  5  Mass. 
585;  Hatfield  v.  Sohier,  114  Mass.  48,  52;  In  re  Saunders,  4  Paige,  298,  298; 
Hannan  v.  Osbom,  id.  886,  842;  Chew's  Appeal.  87  Pa.  St.  28;  Bowers  v. 
Bowers,  4  Heisk.  (Tenn.)  293.  Subject  to  open  and  let  in  after-bom  children. 
Turner  v.  Patterson,  supra;  Stump  v.  Jordan,  supra;  Dingley  v.  Dingley, 
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Mupra;  Annable  v.  Patch,  20  Mass.  (8  Pick.)  869.  Hatfield  ▼.  Sohier,  mipra; 
In  re  Saunders,  supra;  Hannan  v.  Osborn,  tupra;  Chew's  Appeal,  supra; 
Coiirsej  ▼.  Davis,  46  Pa.  St.  28;  Daly  v.  Koons,  supra;  Bowers  v.  Bowers, 
supra.  And  no  right  of  survivorship  exists  on  the  death  of  any  child  in  the 
life  of  its  parents,  but  the  interest  of  such  child  goes  to  its  heirs  or  devisees. 
Beacroft  v.  Strawn,  67  lU.  28,  88;  Turner  v.  Patterson,  supra;  Dingley  v. 
Diogley,  supra;  Hatfield  ▼.  Sohier,  supra;  Daley  v.  Koons,  supra. 

In  every  case  of  a  future  devise  to  children,  as  a  class,  the  remainder  is  held 
to  vest  on  the  death  of  the  testator.  Gibbeus  v.  Qibbens,  140  Mass.  102;  5  Am. 
Prob.  Rep.  92;  8  N.  £.  Rep.  1;  Dole  v.  Keys,  148  Mass.  237;  9  N.  E.  Rep.  625; 
Dodd  V.  Winship,  144  Mass.  461;  11  N.  £.  Rep.  588;  Moore  v.  Littel,  41  N.Y. 
66;  Knight  v.  Wall,  2  Dev.  &  B.  (N.  C.)  126;  Chew's  Appeal,  87  Pa.  St.  28, 
28.  Or  if  there  be  no  child  living  at  the  death  of  the  testator,  as  soon  as  a  child 
is  born.  Hovey  v.  Nellis,  98  Mich.  874;  57  N.  W.  Rep.  255;  Taggart  v.  Mur- 
ray, 53  N.  Y.  233.  288;  Smith  v.  Scholtz,  68  N.  Y.  41,  61;  Daley  v.  Koons,  90 
Pa.  St.  246.  Subject  to  open  and  let  in  after* born  issue.  Cox  ▼.  Handy,  78 
Md.  108.  122;  27  Atl.  Rep.  227;  Dole  v.  Leyes,  supra;  Cheeves  v.  Circuit 
Judge,  48  Blich.  6;  2  Am.  Prob.  Rep.  60;  Hovey  v.  Nellis,  supra;  Ballentine 
V.  Wood,  43  N.  J.  Eq.  552;  5  Am.  Prob.  Rep.  244;  Moore  v.  Littel,  supra; 
Taggart  v.  Murray,  supra;  Smitli  v.  Scholtz,  supra;  Knight  v.  Wall,  supra; 
Chew's  Appeal,  supra;  Daley  v.  Koons,  supra.  And  in  the  absence  of  an  ul- 
terior disposition  of  the  shares  of  those  dying  before  the  period  of  distribution, 
such  shares  are  transmitted  to  their  representatives.  Knight  v.  Wall,  supra. 
And  where  provision  is  made  for  substitution  of  issue  in  case  of  death  during 
the  precedent  estate,  subject  to  be  divested  by  the  death  of  a  child  leaving  such 
issue.  Cox  V.  Handy,  supra;  Gibbens  v.  Gibbens,  supra;  Dodd  v.  Winship, 
supra;  Smith  v.  Scholtz,  supra;  Chew's  Appeal,  supra. 


Franklin  v.  Franklin. 

[91  Tennessee.  119,] 

Adminstbator — Limitation  —  Discovery  op  will  —  Chil- 
dren —  HEiRa 

The  discovery  of  a  will  does  not  render  the  previous  appointment  of  an  admin* 
istrator  void,  but  merely  voidable,  and  does  not  effect  the  running  of  the 
statute  of  limitations. 

Under  a  bequest  to  a  brother  of  the  interest  arising  from  certain  money  the 
principal  to  go  to  the  children,  if  he  has  any,  the  children  take  as  a  class 
subject  to  fluctuation  in  numbers  by  reason  of  births  and  deaths. 
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In  the  provision  that  if  the  brother  died  without  heirs,  a  sister  should  have  the 
fuQd»  the  word  heirs  is  used  in  the  sense  of  children. 

Cross- APPEALS  from  Chancery  Court,  Sumner  county; 
George  E.  Seay,  Chancellor. 

C  B.  Beady  James  W.  Blackmorey  B.  K.  Oillespie  and 
T.  C.  MuUigaUy  for  complainants. 

•7.  J.  Turnery  S.  F.  Wilson^  and  B.  D.  Belly  for  defend- 
ants. 

Snodgrass,  J.  —  This  is  a  suit  to  recover  the  interest  of 
John  Armfield  Franklin  in  the  estate  of  John  Armfield, 
who  died  testate  in  Grundy  county,  Tenn.,  in  1871,  leaving 
a  large  personal  estate  to  five  legatees — testator's  wife  and 
four  others.  The  widow  dissented  from  the  will,  and  took 
her  interest  under  the  law  upon  dissent,  so  that  only  the 
remainder  of  the  estate  was  left  to  pass  under  the  will. 
The  four  legatees  entitled  to  it  were  the  present  complain- 
ants, Ed.  N.  Franklin,  John  Armfield  Franklin,  Mrs.  A. 
Vanbibber,  and  Mrs.  B.  Archer.  One  of  these — John  Arm- 
field  FrankUn— died  in  November,  1871.  Ed.  N.  FrankUn 
was  appointed  and  qualified  as  administrator  of  his  estate 
December,  1876.  John  Armfield  Franklin  had  in  fact  died 
testate,  but  his  will  was  not  discovered  for  many  years 
thereafter,  and  not  established  (it  being  contested)  until 
several  years  later  —  facts  to  be  more  particularly  stated 
hereinafter. 

The  defendant  J.  W.  Franklin  was  named  as  executor  in 
the  will  of  John  Armfield.  He  qualified  as  such  in  the 
County  Court  of  Grundy  county,  October  2, 1871,  and  made 
a  settlement  of  the  estate  with  the  clerk  of  said  court  July 
30, 1875.  In  this  settlement  he  was  charged  with  $27,342.99, 
and  credited  with  $12,209.64,  leaving  balance  then  in  his 
hands  of  $15,135.45.  On  September  21,  1877,  he  made  a 
final  settlement,  showing  balance  in  hands  from  former 
settlement,  $15,133.45;  collected  since,  $30,327.72 ;  total, 
$45,461.17;    credits    since,    $14,228.35;  due    distributees^ 
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$31,232.82.  Amount  due  to  the  widow  of  this  sum  was 
$10,410.94,  leaving  $20,821.88  to  pass  under  the  will,  or 
$5,205.22  to  each  of  the  three  living  legatees,  and  the  same 
amount  to  J.  W.  Franklin,  who  was  the  father  and  dis- 
tributee of  the  dead  one,  John  Armfleld  Franklin.  This 
sum  he  kept  as  such  distributee,  and  appropriated.  The 
remainder  he  paid  to  the  parties  already  named  entitled  to 
it.  All  the  parties  acquiesced  in  the  settlement,  and  the 
present  complainant  gave  his  receipt  for  balance  in  full  duo 
him  under  it  December  24,  1877.  In  January,  1885,  de- 
fendant J.  W.  Franklin,  as  executor  of  John  Armfleld, 
collected  a  claim  of  his  testator's  estate  against  the  United 
States  government  of  $18,000,  which,  after  deducting 
executor's  compensation  and  attorney's  fees  paid  for  its 
coUection  and  paying  the  widow,  left  in  his  hands  for  dis- 
tribution the  sum  of  $1,890  for  each  living  legatee  and  the 
distributee  of  John  Armfleld  Franklin.  He  appropriated 
this  $1,890  as  such  distributee,  and  he  also  applied  the 
same  amount  due  Ed.  N.  Franklin  on  debts  which  he  held 
against  Ed.  N.  FrankUn.  The  other  legatees  he  paid  in 
fuU. 

In  the  meanwhile,  about  the  time  of  the  collection  and 
disposition  of  this  fund,  a  will  of  John  Armfleld  Franklin 
-was  found.  This  will,  which  we  quote  for  purpose  of  con- 
struction hereinafter,  is  as  follows:  ** Washington,  Ga., 
Oct.,  1871.  This  is  my  last  will  and  testament.  I  will  and 
bequeath  to  my  brother  Edward  N.  Franklin  my  entire 
estate,  including  my  interest  in  my  Uncle  John  Armfleld' s 
estate,  my  shot  gun,  Winchester  rifle,  watch,  goldheaded 
cane,  and  everything  that  is  mine.  He  is  to  have  the  in- 
terest arising  from  a  proper  investment  of  the  money  from 
my  uncle's  estate,  to  do  with  as  he  pleases,  but  the  princi- 
pal is  to  go  to  his  children,  in  case  he  has  any.  In  case  he 
dies  without  heirs,  I  want  my  sister  Mrs.  Adele  Vanbibber 
to  have  it  on  same  conditions.  I  appoint  my  brother  Ed. 
N.  Franklin  to  qualify  as  my  administrator,  and  act  with- 
out bond.  I  want  him  to  buy  a  ticket  to  Louisville,  Ky., 
for  Alice,  and  give  her  $500.00.     J.  A.  Frankun." 

Vol.  Vm— 24 
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It  was  offered  for  probate  at  the  April  term  1885,  of  the 
County  Court  of  Sumner  county,  was  contested,  and  finally 
established  as  a  will,  and  ordered  probated,  and  admitted 
to  probate  on  the  13th  April,  1891,  in  the  County  Court, 
under  decree  of  this  court  pronounced  March  6,  1891. 
When  the  will  was  admitted  to  probate  Ed.  N.  Franklin 
qualified  as  executor.  On  28th  of  April,  1891,  he  procured 
an  order  of  the  County  Court  annulling  and  revoking  his 
appointment  as  administrator  of  estate  of  John  Amifield 
Franklin,  which  had  been  made,  as  before  recited,  on  the 
23d  December,  1876. 

Before  this  will  was  admitted  to  probate,  Ed.  N.  Frank- 
lin, in  his  own  name,  and  as  next  friend  of  his  minor  chil- 
dren, legatees  under  the  discovered  will,  filed  a  bill  quia 
timet,  alleging  facts  of  discovery  and  pending  contest  of  the 
will  of  John  Armfield  Franklin,  and  seeking  to  bring  the 
executor  of  John  Armfield  to  a  settlement.  This  bill  was 
filed  24th  March,  1890. 

After  the  will  was  admitted  to  probate,  and  on  29th 
April,  1891,  he  filed  an  amended  and  supplemental  bill  as 
executor  of  said  will  and  as  next  friend  of  said  minors  for 
same  purpose — that  is,  to  compel  settlement  by  the  execu- 
tor, and  to  recover  the  distributive  share  of  John  Armfield 
Franklin  in  John  Armfield's  estate,  which,  as  we  have  be- 
fore seen,  had  been  received  and  appropriated  by  J.  W. 
Franklin,  as  distributee  of  the  estate  of  his  deceased  and 
supposed  intestate  son. 

The  defense  was  the  statute  of  limitations  of  three,  six 
and  ten  years.  By  cross-bill  defendant  also  sought  to  have 
his  own  claims  against  Ed.  N.  Franklin  set  off  against  any 
recovery  Ed.  N.  might  show  himself  entitled  to  as  legatee 
of  John  Armfield  Franklin. 

Whether  the  first  bill  quia  timet  can  be  considered  as 
arresting  from  date  of  its  filing  the  statute  of  limitations, 
as  intimated  such  a  bill  might  do  in  the  case  of  Brovm  v. 
Brown  (14  Lea,  259,)  and  thereby  make  it  in  time  to  save 
the  bar  of  the  statute  of  six  years,  if  J.  W.  Franklin  must 
be  treated  as  having  held  the  $1,890  as  distributee  and  not 
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as  executor,  since  it  was  received  in  January,  1885,  the 
court  deems  it  unnecessary  to  decide,  though  it  does  decide 
that  six,  and  not  three,  years  is  the  least  time  that  could 
bar  such  action.  By  the  majority  so  determining,  the  court 
also  holds  that,  sued  as  executor  who  had  made  no  settle- 
ment as  to  the  last  money  of  the  estate  received  in  January, 
1885,  the  only  statute  which  could  be  applicable  in  his  favor 
was  that  of  ten  years.  The  question  is  whether  that  can  be 
relied  on.  The  chancellor  held  it  could  not,  and  defendant 
appealed. 

The  theory  upon  which  it  is  now  insisted  by  complainant 
that  this  statute  did  not  ran  is  that  the  appointment  of  Ed. 
N.  Franklin  as  administrator  of  estate  of  John  Armfield 
Franklin  in  1876  was  void,  and  that,  therefore,  there  was 
no  one  capable  of  suing  until  the  appointment  and  quaUfl- 
cation  of  the  executor  in  1891. 

The  first  appointment  is  assumed  to  be  void  because  John 
Armfield  Franklin  did  not  die  intestate,  and  it  is  insisted 
that  the  County  Court,  therefore,  had  no  jurisdiction  to 
appoint  an  administrator.  If  the  contention  be  true  that 
the  appointment  was  void,  then  the  statute  did  not  run,  if 
the  appointment  was  valid;  if  only  voidable,  the  statute  did 
run, — ^and  this  is  the  main  question  in  the  case. 

The  appointment  was  not  void.  This  question  is  not  an 
open  one  in  this  state.  {Pinkerton  v.  Walkery  3  Hayw. 
JTenn.]  220;  BaJdtuin  v.  Bufordy  4  Yerg.  20.) 

In  England,  at  common  law,  the  rule  prevailed  that  an 
appointment  of  an  administrator  by  the  ordinary,  made  in 
derogation  of  the  right  of  an  executor  qualified  or  acting 
with  or  without  probate  of  the  will,  (for  there  he  could  do 
almost  all  the  acts  incident  to  his  ofiice,  except  some  relat- 
ing to  suits,  before  probate,  —  (1  Williams,  Ex'rs,  6th  Am. 
ed.,  top  pp.  338,  347),  or  who  had  not  renounced  the  trust,  or 
from  whom  the  will  had  been  concealed,  (by  party  obtain- 
ing the  letter,  as  explained  by  Judge  Freeman  in  dissenting 
opinion  in  Brotun  v.  Browriy  (14  Lea.  383),  was  void.  See  1 
Williams,  Ex^rs,  (6th  Am.  ed.),  bk.  6,  c.  3,  top  p.  666. 

The  rule  was  recognized,  at  least  to  the  full  extent  in 
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case  of  an  appointment  where  there  were  living  executors, 
appointed  and  qualified,  and  capable  of  acting,  in  two  cases 
in  the  Supreme  Court  of  the  United  States.  {Oriffith  v. 
FrazieVy  8  Cranch,  9;  Kane  v.  Paul^  14  Pet.  33.) 

But  in  the  former  it  was  distinctly  recognized  as  the  rule 
that,  if  a  court  grant  administration  where  there  is  an 
executor  who  has  not  qualified,  its  act,  though  errone- 
ous, is  valid  until  repealed,  (25,  26) :  and  the  latter  refers  to 
this  case  as  authority.  Both  are  digested  as  deciding  this 
principle  by  legitimate  deduction  in  the  Indexed  Digest  of 
Supreme  Court  Eeports,  vol.  1,  p.  793. 

Here  there  is  no  case  for  the  appUcation  of  the  English 
doctrine  of  **  concealment"  if  the  entire  rule  on  that  sub- 
ject prevailed  in  this  state,  because  there  was  no  pretense 
that  the  will  was  concealed  by  defendant  or  any  one 
else. 

But  in  the  4  Yerg.  Case,  already  cited.  Judge  Catrok 
points  out  the  distinction  between  the  executor's  right  de- 
rived almost  exclusively  from  the  will  under  the  English 
law,  and  his  right  under  our  law  as  affected  by  statute,  and 
shows  the  English  rule  so  found  not  applicable  here.  Pages 
19-21.  And  the  distinction  is  further  elaborated  in  Fay  v. 
Beagar,  (2  Sneed,  200);  and  Killehrew  v.  Murphy^  (3  Heisk. 
551), — ^the  latter  case  probably  going  too  far  in  assuming  the 
existence  of  certain  power  in  the  executor  in  advance  of 
qualification,  though  the  power  did  exist  in  the  same  per- 
son as  widow,  and  hence  the  case  was  on  this  point  correct 
upon  its  facts. 

Under  our  law  the  County  Court  is  a  court  of  general 
and  exclusive  jurisdiction  on  the  subject  of  administration, 
and  when  it  makes  an  appointment  of  an  administrator  on 
the  estate  of  a  deceased  resident  of  this  state  the  appoint- 
ment is  valid  until  revoked. 

It  is  true  that  residence  in  a  given  county  like  intestacy 
is  made  a  requisite  of  the  power  to  appoint,  and  it  has  been 
said  an  appointment  made  by  the  County  Court  of  a  county 
in  which  a  deceased  had  no  residence  at  time  of  death  is 
"void."     Wilson  v.  Frazier{2  Hump  30.) 
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But  the  term  was  inaccurately  used  for  ^ Voidable,"  for 
the  court,  in  the  very  case  in  which  it  was  used,  held  that 
it  was  only  voidable,  and  that  to  adjudge  them  void  there 
must  be  a  contest  in  the  court  where  made;  aiid  this  exact 
point  was  afterwards  decided  in  the  case  of  Johnson  v. 
OaineSj  (1  Cold.  288),  and  again  explicitly  determined  in 
the  case  of  Railway  Co.  v.  Mahoney,  (89  Tenn.  311 ;  15  S. 
W.  Eep.  652.) 

There  it  was  said  that  the  County  Court  was  authorized 
to  determine  for  itself  the  existence  of  the  facts  which  au- 
thorized the  appointment,  and  having  done  so,  the  appoint- 
ment was  not  void.     Page  318. 

It  is  true  that  in  that  case  there  was  no  question  of  intest- 
acy, and  the  question  was  one  of  residence  or  inhabitancy, 
and  the  principle  was  not  extended  there  beyond  the  case 
of  an  admitted  intestate  ;  but  intestacy,  like  inhabitancy, 
is  one  of  the  facts  the  County  Court  must  determine,  and 
the  two  questions  fall  together  within  the  power  of  the 
court  to  settle  when  the  appointment  of  an  administrator 
is  asked.  When  the  appointment  is  made,  both  are  ad- 
judged, and  that  is  conclusive  until  reversed  or  vacated. 
{ScUuter  v.  Banhy  [N.  Y.  App.]  22  N.  E.  Rep.  572),  and  au- 
thorities cited. 

In  the  Schluter  Case,  which  was  a  well-considered  one 
where  many  authorities  were  referred  to  in  argument  and 
by  the  court,  the  court  said:  ^^Our  attention  has  been  called 
to  no  case,  and  we  are  confident  that  none  can  be  found, 
holding  that  the  subsequent  discovery  of  a  will  and  its  ad- 
mission to  probate  renders  the  prior  appointment  of  an 
administrator  absolutely  void,  so  as  to  give  no  protection  to 
persons  who,  in  dealing  with  the  administrator  have  acted 
on  the  faith  thereof."  (Page  513,  citing,  further,  Wcerner 
Adm'n,  568,  571,  588.) 

It  would  have  been  more  nearly  correct,  if  not  absolutely 
so,  to  have  said,  "  No  modern  case  can  be  found  so  hold- 
ing.'' See,  also,  Bigelovfs  Ex'r  v.  Bigelow's  AdrtVrs,  (4 
Ohio,  138);  Record  v.  Howard,  (58  Me.  225);  Olark  v.  Pishon, 
(31  Me.  504.) 


' 
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Like  intestacy,  as  we  have  seen,  the  question  of  residence 
has  been  treated  as  a  jurisdictional  one,  and  there  are  cases 
cited  in  the  books  in  which  it  has  been  held  that  finding  it 
incorrectly  by  the  court  authorized  to  make  the  appoint- 
ment rendered  the  appointment  void.  There  were  a  number 
of  these  cases  in  Massachusetts.  See  cases  collected  in  1 
Williams,  Ex'rs,  (6th  Am.  ed.)  top  p.  631,  note  c. 

But  the  rule  is  now  changed  in  that  state  by  statute  to 
meet  the  hardship  involved  in  such  a  judicial  view.  (Id.); 
and  specially  opinion  in  Record  v.  Howard,  (58  Me.  225.) 

The  only  apparent  qualification  of  that  doctrine  (for  it  is 
not  really  so)  is  the  appointment  of.  an  administrator  on 
the  estate  of  a  living  man,  for  this  is  universally  held  void, 
and  that  upon  the  ground  that  no  court  is  vested  with  such 
jurisdiction.  {Railway  Co.  v.  Maloneyj  89  Tenn.  819  ;  15 
S.  W.  Rep.  652 ;  Moore  v.  Smith,  73  Amer.  Dec.  122,  and 
notes;  Thomas  v.  People,  47  Amer.  458,  and  notes;  107  Dl. 
617.) 

It  is  the  one  fact  which  must  exist  to  give  any  court  jur- 
isdiction. When  it  exists,  the  others,  of  residence  and  in- 
testacy, are  open  to  proof.  If  decided  erroneously,  the 
appointment  may  be  voidable,  but  is  not  void.  One  court 
went  to  the  extent  of  holding  that  erroneous  ascertainment 
of  this  fact  did  not  make  such  an  appointment  void  ;  but 
subsequently  the  same  court  held  that  appointment  void,  it 
appearing  that  the  court  in  fact  had  not  received  evidence 
of  it.  {Rogerigas  v.  Institution,  [N.  Y.]  32  Amer.  Rep. 
309.) 

When  the  question  first  arose  in  this  state  it  was  by 
a  divided  court  that  it  was  settled  adversely  to  the  validity 
of  such  an  appointment  when  the  fact  of  death  was  found 
incorrectly  in  the  appointment.  UArusment  v.  Jones,  (4 
Lea,  251).  But  it  is  obvious  from  that  case  that  such  fact 
was  the  only  one  the  non-existence  of  which  would  render 
such  appointment  absolutely  void. 

To  the  same  effect,  as  the  question  is  now  settled, — that 
the  action  of  the  County  Court  making  the  appointment  is 
only  voidable  and  not  void, —  are  the  cases  of  Vamdl  v. 
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XxmgnSy  (9  Lea,  158);  and  Posey  v.  Eaton^  (id.  504);  Brotvn 
V.  Brotvny  (14  Lea,  253) ;  State  v.  Anderson,  (16  Lea, 
321.) 

There  were  three  cases  determined  together  in  the  last 
opinion.  The  facts  of  all  are  not  given,  hut  among  the 
cases  in  which  Anderson's  appointment  was  held  not  void 
'was  one  in  which  there  was  a  will,  naming  an  executor. 
No  distinction  was  taken  as  to  the  validity  or  invalidity  of 
Anderson's  appointment  as  administrator  on  this  account, 
because,  though  the  question  was  made,  the  court  held  that 
none  existed.  Counsel  cite  other  unreported  cases  to  the 
same  effect 

We  think  no  question  is  better  settled  in  this  state  and  in 
the  current  of  modern  authority  or  upon  sounder  reason. 
Wills  may  frequently  be  made,  and  lie,  as  this,  for  years 
"without  discovery.  The  exercise  of  the  jurisdiction  of  ap- 
pointment of  an  administrator  would  be  always  unsafe  and 
uncertain  if  the  appointment  was  to  be  rendered  void  ab 
initio  by  the  discovery  of  a  will.  The  evils  attendant  upon 
such  a  rule  are  far  greater  than  can  possibly  result  from 
the  contrary  holding.  It  were  better  that  rights  thus  ac- 
quired should  be  settled  by  the  statute  of  limitations  than 
that  parties  should  never  acquire  any  in  cases  of  adminis- 
tration, or  never  be  sure  that  those  supposed  to  have  been 
acquired  were  in  fact  so. 

The  old  English  rule  to  the  contrary  was  in  1857  changed 
there  by  statute,  —  20  and  21  Vict  c.  77,  §  75,  cited  in  1 
Williams,  Ex'rs,  (6th  Amer.  ed.  pp.  619,  632,  639),— and  so 
it  is  generally  changed  where  it  ever  prevailed  in  the 
American  states  by  effect  of  statutes  making  executors' 
power  to  depend  on  court  appointment  and  qualification, 
— 7  Amer.  &Eng.  Enc.  Law,  p.  113,  and  notes;  (1  Williams, 
Ex'rs,  6th  Amer,  ed.  top  p.  347,  and  notes.) 

The  settlement  made  in  1877  was  final  in  the  sense  of  the 
statute,  notwithstanding  years  after  another  claim  due  the 
estate,  not  therein  included,  was  collected  by  the  executor; 
and  suit  to  recover  balance  due  in  that  settlement  could  not 
be  sustained  after  ten  years.     As  neither  bill  in  this  cause 
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was  filed  within  ten  years  of  that  date,  no  recovery  can  be 
had  in  that  account  The  money  received  in  January,  1885, 
was  within  ten  years  of  the  filing  of  either  bill,  and  recov- 
ery, therefore,  can  be  had  as  to  the  $1,890  due  as  John 
Armfield  Franklin's  proportion  of  that  fund. 

The  complainant  will  therefore,  as  executor  of  John 
Armfield  Franklin,  recover  this  amount,  with  interest  from 
the  date  it  came  to  the  hand  of  the  defendant  as  executor 
of  John  Armfield.  He  will  recover  interest  because  there 
was  nothing  to  prevent  a  payment  of  that  fund  at  that  time, 
as  there  was  a  party  in  existence  capable  of  receiving  it, — 
the  representative  of  John  Armfield  Franklin's  estate. 

After  it  is  received  complainant,  as  legatee,  has  an  inter- 
est, but  what  that  interest  is  can  only  be  ascertained  after 
settlement  of  expenses  of  the  estate  incurred  in  litigation. 
It  seems  there  are  no  debts  or  other  charges  against  the 
estate.  But  it  is  obvious  that  large  expenses  have  been  in- 
curred in  estabUshing  the  will  and  prosecuting  this  cause 
it  is  only  out  of  the  net  surplus  that  the  legacy  is  to  be 
settled.  Of  whatever  this  may  be,  complainant  will  be 
entitled  to  a  life-estate,  and  defendant  to  a  set-off  as  to  this 
on  account  of  his  debts  established  as  decreed  by  the 
chancellor. 

The  corpus  of  the  fund  remaining  after  settlement  of 
expenses  and  charges  indicated  will,  on  the  expiration  of 
the  life-estate  of  Ed.  N.  Franklin,  belong  to  his  surviving 
children,  who  take  as  a  class  under  the  will,  the  bequest 
being  to  a  class  of  persons,  subject  to  fluctuation  by  increase 
or  diminution  of  its  members  in  consequence  of  future 
births  or  deaths,  and  the  time  of  payment  or  distribution 
of  such  fund  being  fixed  at  a  subsequent  period  on  the  hap- 
pening of  a  designated  event,  and  the  bequest  being  of  an 
aggregate  fund  given  to  the  children  as  a  unit,  and  passing 
a  joint  interest.  {Frierson  y.  Van  Buren,  7  Yerg.  606 ; 
Satterfield  v.  MayeSj  11  Humph.  58;  Womack  v.  Smithy  id. 
478;  Bridgewater  y .  Gordon^  2  Sneed.  9.)  The  word  "heirs," 
used  in  the  will,  is  manifestly  used  in  the  sense  of  '*chil- 
dren."     The  cause  will  be  remanded  for  an  account  to  as- 
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certain  the  amount,  if  any,  which  may  be  the  subject  of 
set-off  in  favor  of  defendant. 

The  costs  of  the  cause  accrued  below  will  be  paid  two- 
thirds  by  defendant  and  one-third  by  complainant;  that  of 
this  court  will  be  equally  divided  between  them,  both  hav- 
ing appealed  and  assigned  errors  The  amount  charged  to 
complainant  may  be  paid  out  of  the  fund  recovered  to  be 
administered. 


It  is  essential  to  the  Talidity  of  a  grant  of  letters  of  administration  that  it 
shall  be  made  to  appear  to  the  court  that  the  decedent  died  Intestate.  Bulkley 
T.  Redmon,  2  Bradf.  (N.  Y.)  281.  Letters  of  administration  granted  on  the 
representation  of  intestacy  which  is  untrue  are  avoidable  and  will  be  revoked. 
Broughton  v.  Bradley,  84  Ala.  694;  Jennings  v.  Moses,  88  Ala.  403;  Watson 
V.  Glover,  77  Ala.  328.  If  after  the  issue  of  letters  of  administration  an  instru- 
ment is  established  as  a  will,  the  letters  will  be  revoked,  but  they  are  not  de- 
clared void.  Watson  V.  Glover,  77  Ala.  323;  Kittredge  v.  Folson,  8  N.  H.  98; 
Schlutcr  V.  Bowery  Bank,  117  N.  Y.  125;  22  N.  E.  Rep.  572;  Bulkley  v. 
Redmond,  supra.  Letters  of  administration  having  been  granted  after  a  ver- 
dict against  the  will,  on  the  reversal  of  the  judgment  the  letters  must  be 
revoked  but  that  does  not  afiTect  estate  in  so  far  as  it  has  been  properly  admin- 
istered.   Patton's  Appeal,  31  Pa.  8t.  465. 

As  to  futare  devises  to  children  as  a  class,  see  note  to  Mosby  v.  Paul's 
Adm*r,  tupra. 


Waterman  vs.  Alden. 

[148  United  States,  96.] 

Forgiving  PEBTa 

A  direction  that  any  and  all  notes,  bills,  accounts,  agreements  or  other  evl* 
dences  of  indebtedness  against  any  of  the  legatees,  brothers  and  sisters  of 
testator,  held  by  testator  at  the  time  of  his  decease  be  canceled  by  the 
executors  and  delivered  up  to  the  makers  thereof  without  payment  of  the 
same  or  any  part  thereof,  except  two  notes  given  by  one  of  the  legatees 
and  secured  by  a  trust  deed,  does  not  apply  to  a  joint  and  several  note 
given  after  the  date  of  the  will,  by  a  firm  of  which  one  of  the  brothers  was 
a  member,  for  money  borrowed  for  partnership  purposes. 
Vol.  Vm— 25 
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Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  northern  district  of  IlUnois. 

Wm.  B.  Plum,  for  appellant. 

John  P.  Wilson,  for  appellees. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity  by  Robert  W.  Waterman,  a  citi- 
zen of  California,  against  Philander  M.  Alden  and  George 
S.  Robinson,  citizens  of  Illinois,  and  executors  of  James 
S.  Waterman,  to  recover  back  certain  sums  of  money  al- 
leged to  have  been  paid  by  mistake. 

James  S.  Waterman,  for  twenty  years  before  his  death, 
Uved  and  did  business  as  a  banker  in  Sycamore,  111.  He 
died  on  July  19,  1883,  without  children  or  descendants,  and 
leaving  an  estate  amply  sufficient,  without  the  sums  claimed 
in  this  suit^  to  pay  all  debts,  legacies  and  costs  of  adminis- 
tration. 

By  his  last  will,  dated  November  28,  1870,  and  admitted 
to  probate  September  18,  1883,  he  gave  to  his  wife  one-third 
of  all  his  estate,  real  and  personal;  to  other  persons,  certain 
specific  legacies  of  comparatively  small  amount;  and  all 
the  residue  of  his  estate,  real  and  personal,  to  trustees,  in 
trust  to  pay  the  annual  income  for  a  term  of  twenty-one 
years  to  his  six  brothers  and  sisters  (of  whom  the  plaintiff 
was  one),  and  at  the  end  of  that  time  to  divide  the  princi- 
pal in  equal  shares  among  them,  and  the  issue  of  any  one 
deceased;  and  further  provided  as  follows: 

^*(7.)  I  desire  and  direct  that  any  and  all  notes,  bills,  ac- 
counts, agreements,  or  other  evidences  of  indebtedness 
against  any  of  my  said  brothers  and  sisters,  held  by  me  at 
the  time  of  my  decease,  be  canceled  by  my  said  executoi-s, 
and  delivered  up  to  the  maker  or  makers  thereof,  without 
payment  of  the  same,  or  any  part  thereof,  except  two  notes 
I  hold  against  John  C.  Waterman, — one  for  eight  thousand 
dollars,  dated  August  10,  1870,  and  due  January  1,  1871; 
and  one  for  four  thousand  six  hundred  dollars,  dated  No- 
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vember  28,  1870,  and  due  six  months  after  date,— and  both 
secured  by  trust-deed  upon  lands  in  Johnson  county,  state 
of  Missouri,  which  notes  I  desire  and  direct  to  be  collected, 
and  equally  divided  between  my  said  brothers  and  sistei-s, 
the  child  or  children  of  a  deceased  brother  or  sister  to  take 
the  same  share  the  father  or  mother  would  have  taken  if 
living." 

In  accordance  with  the  seventh  clause  of  the  will,  the 
defendants  delivered  up  to  the  plaintiff  individual  notes  of 
bis  for  from  $12,000  to  $16,000,  and  to  John  C.  Water- 
man, another  brother,  his  unsecured  notes  for  about 
$30,000. 

The  real  question  in  the  case  is  whether  that  clause  of 
the  will  applies  to  notes  given  by  the  plaintiff  and  another 
person  to  the  testator  under  the  following  circumstances: 

In  1881  the  plaintiff,  residing  in  San  Bernardino,  Cal., 
formed  a  mining  partnership  with  one  Porter,  under  the 
name  of  Waterman  &  Porter,  in  which  the  plaintiff's  in- 
terest was  three-fourths  and  Porter's  one-fourth.     On  May 
14,  1881,  the  plaintiff  signed  and  gave  to  the  testator,  as 
security  for  the  payment  of  any  advances  that  he  might 
make  to  the  partnership,  an  agreement  in  writing  to  exe- 
cute to  him,  within  twelve  months  from  date,  on  demand, 
a  conveyance  of  twenty-four  undivided  hundredths  of  cer- 
tain mining  property  in  California,  the  estimated  value  of 
which  at  that  time  was,  as  the  plaintiff  testified,  $1,000,000. 
The  testator  advan<;ed  to  the  partnership,  for  the  develop- 
ment and  working  of  the  mines,  between  $25,000  and  $30,- 
000,  part  of  which  was  repaid  in  his  lifetime.    At  his  death 
he  held  five  notes  of  the  partnership  (which  may  be  as- 
sumed to  have  been  several  as  well  as  joint),  signed  by  the 
partnership  name,  amounting  in  all  to  $10,000,  dated  in  the 
latter  part  of  1881,  and  payable  in  February  or  March,  1882, 
with  interest  at  the  rate  of  eight  per  cent,  annually.     The 
partnership  afterwards  sent  to  the  defendants,  in  payment  of 
these  notes,  with  interest,  and  of  other  debts  of  the  partner- 
ship to  the  testator,  drafts  of  a  bank  in  San  Francisco  upon 
a  bank  in  Chicago  for  $11,949.51,  bought  by  the  partner- 
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« 

ship,  Porter  contributing  his  share;   and  the  defendants 
thereupon  canceled  and  returned  these  notes. 

The  plaintiff  demanded  of  the  defendants  repayment  of 
these  sums,  as  having  been  paid  in  ignorance  of  the  terms 
of  the  will,  and  under  mistake  of  law  and  of  fact.  The 
defendants  refused,  because  they  were  advised  by  counsel 
that  by  the  will  the  only  notes  or  evidences  of  indebtedness 
against  the  testator's  brothers  which  were  to  be  canceled 
and  delivered  up  were  simply  personal  debts. 

This  bill  in  equity  was  thereupon  filed,  and  after  a  hear- 
ing before  the  chief  justice  on  pleadings  and  proofs,  was 
dismissed,  and  the  plaintiff  appealed  to  this  court. 

The  matter  to  be  ascertained  in  this  case  is  the  intention 
of  the  testator  as  manifested  on  the  face  of  his  will,  by 
which,  after  making  provision  for  his  widow,  and  some  in- 
considerable legacies,  he  devises  and  bequeaths  the  bulk  of 
his  property  to  be  distributed  among  his  brothers  and  sis- 
ters in  equal  shares,  and  then,  as  incidental  to  his  general 
scheme  of  distribution,  directs  ^^that  any  and  all  notes, 
bills,  accounts,  agreements,  or  other  evidences  of  indebted- 
ness against  any  of  my  said  brothers  and  sisters  held  by 
me  at  the  time  of  my  decease  be  canceled  by  my  said  ex- 
ecutors, and  delivered  up  to  the  maker  or  makers  thereof, 
without  payment  of  the  same,  or  any  part  thereof,"  except 
two  notes  held  by  the  testator  against  John  C.  Waterman 
alone,  amounting  to  $12,600,  secured  by  trust-deeds  upon 
lands  in  Missouri,  which  he  directs  to  be  collected  and 
divided  among  his  brothers  and  sisters. 

The  manifest  object  of  the  clause  is  to  benefit  brothers 
and  sisters  of  the  testator  and  them  only.  The  testator 
clearly  expresses  his  intention  that  (with  the  exception 
specified)  any  sums  of  money  which  may  be  owing  by  any 
of  them  to  him  at  the  time  of  his  death  shall  not  be  col- 
lected, or  be  treated  as  part  of  his  estate  for  the  purpose  of 
division  among  them,  but  that  all  notes,  bills,  accounts, 
agreements,  or  other  evidences  of  such  debts  shall  be  can- 
celed and  delivered  up.  The  terms  of  the  exception  may 
affirm  or  imply  an  intention  to  include  in  the  general  pro- 
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vision  debts  of  a  brother  or  of  a  sister  for  which  he  holds 
security;  but  they  have  no  tendency  to  show  that  sums  of 
money  owhig  from  any  other  person  are  intended  to  be  re- 
leased or  given  to  such  person,  or  to  be  excluded  from  the 
estate  to  be  distributed  among  brothers  and  sisters. 

Taking  the  words  of  the  clause  in  connection  with  the 
general  scheme  of  the  will,  it  is  impossible  to  attribute  to 
the  testator  an  intention  to  include  joint  and  several  notes 
naade  to  him  between  the  date  of  the  will  and  his  death,  by 
a  partnership  of  which  one  brother  is  a  member,  to  obtain 
money  to  carry  on  the  business'  of  the  partnership,  and 
secui^d  by  an  agreement  to  convey  real  estate.  To  hold  that 
the  brother  alone  was  discharged  from  liability,  while  his 
partner  remained  liable  to  the  estate,  upon  such  notes, 
would  be  inconsistent  with  the  positive  direction  that  all 
notes  coming  within  the  scope  of  the  clause  shall  be  can- 
celed by  the  executors,  **and  delivered  up  to  the  maker  or 
makers  thereof,  without  payment  of  the  same,  or  any  part 
thereof,"  To  hold  that  there  was  a  legacy  of  the  whole  of 
such  notes  to  the  brother,  with  a  right  to  compel  payment 
of  a  share  thereof  by  his  partner,  would  be  equally  incon- 
sistent with  that  direction,  and  would,  moreover,  give  to 
the  brother  alone,  instead  of  to  him  together  with  the  other 
brothers  and  sisters,  the  share  of  the  debt  for  which  the 
stranger  was  ultimately  liable.  To  hold  that  such  notes 
should  be  canceled  and  extinguished  as  against  both  makers 
the  brother  and  his  partner,  would  contravene  the  testator's 
manifest  purpose  to  benefit  brothers  and  sisters  only;  for 
to  release  the  stranger  from  his  share  of  the  debt  would  not 
only  confer  no  benefit  upon  the  brother,  but  injure  him 
in  common  with  the  other  brothers  and  sisters  by  diminish- 
ing the  estate  to  be  divided  among  them. 

The  case  is  quite  different  from  a  legacy  to  a  particular 
person  of  "  his  bond  "  for  a  sum  named,  which  must,  of 
course,  pass  a  joint  bond,  when  there  is  no  other,  as  in  the 
cases,  cited  by  the  appellant,  of  Maitland  v.  Adair ^  (3  Ves. 
231),  and  Izx>n  v.  Butler,  (2  Price,  34.) 

The  decisions   upon  contracts  to  secure  debts  of  a  par- 
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ticular  person  are,  to  say  the  least,  not  inconsistent  with 
this  conclusion.  A  contract  of  guaranty  or  suretyship,  by 
which  one  person  undertakes  to  be  responsible  for  debts  to 
be  contracted  by  another,  does  not  ordinarily  include  debts 
contracted  by  the  latter  jointly  with  a  third  person,  as  part- 
ners or  otherwise.  {Bdlairsy.  Ebsworthy  3  Camp.  52;  As- 
surance Co.  V,  Bold,  6  Q.  B.  514;  Montefiore  t.  Uoyd,  15  C. 
B.  [N.  S.l  203  ;  LeathUy  v.  Spyer,  L.  E.  5  C.  P.  595,  602; 
Palmer  v.  Bagg,  56  N.  Y.  523;  Sewing  Machine  Co,  v.  De- 
lano, 113  Mass.  194,  197;  Sewing  Machine  Co.  v.  Hines,  61 
Mich.  423;  28  K  W.  Kep*.  157.)  Even  when  a  man  gives 
security  for  debts  which  he  may  himself  contract,  opinions 
have  differed  upon  the  question  whether  it  does  or  does  not 
include  debts  contracted  by  him,  as  a  member  of  a  partner- 
ship. {Ex  parte  Freen,  2  Glyn  &  J.  246  ;  Chitck  v.  Freen^ 
Moody  &  M.  259 ;  Ex  parte  McKenna,  3  De  Gex,  F.  &  J. 
629;  Bankv.  Thompson,  121 N.  Y.  280;  24  N.  E.  Rep.  473; 
Hallowell  v.  Bank,  154  Mass.  359;  28  N.  E.  Eep.  281.) 

For  these  reasons  we  concur  in  the  opinion  delivered  by 

the  chief  justice  in  the  Circuit  Court  that  the  seventh  clause 

of  the  will,  whether  operating  by  way  of  release  or  by  way 

of  legacy,  cannot  be  construed  as  including  the  joint  and 

'  several  notes  of  Waterman  &  Porter,  or  any  part  thereof. 

Decree  affirmed. 


A  bequest  to  the  executor  of  all  debts,  dues,  and  demands  of  name,  nature  or 
kind  soever  held  against  him  and  his  wife,  was  held  not  to  pass  a  bond  and 
mortgage  executed  by  the  wife,  on  which  $1,^00  was  still  due,  the  premises 
affected  by  the  mortgage  haying  in  the  meantime  conveyed  by  her  to  another, 
the  entire  estate  being  worth  only  about  $7,000,  the  testatrix  having  left  a  child, 
her  bequests  to  relatives  being  insignificant,  and  the  executor  being  indebted  to 
her  at  the  time  of  her  death  in  the  sum  of  seventy-five  cents,  while  his  wife 
owed  |225  exclusive  of  the  bond.  Matter  of  Lee,  85  Hun,  534;  20  N.  Y. 
Supp.  598. 
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In  Matter  op  the  Judicial  Settlement  of  the  Ac- 
counts OP  J.  MoREAu  Smith  et  ah,  as  Executors. 

[181  New  York,  289.] 

Trust — Continuance— Survivorship  and  representation. 

Under  a  devise  in  trust  to  inyest  and  from  the  proceeds  to  pay  a  certain  sum 
monthly  to  testator's  son,  for  his  support  and  that  of  his  daughter  during 
her  minority,  with  a  provision  that  on  the  death  of  the  son,  the  daughter 
should,  if  she  survived  him,  have  one  half  of  the  principal,  the  other  half 
to  go  to  testator's  heirs-at-law,  the  trust  continues  as  long  as  the  son  lives 
thongh  he  survives  his  daughter. 

Under  a  bequest  of  a  sum  of  money  to  each  of  testator's  grandchildren  to  be 
paid  to  them  on  their  severally  attaining  a  certain  age,  with  a  direction  for 
the  distribution  among  the  surviving  grandchildren  of  the  share  of  one 
dying  before  attaining  that  age,  grandchildren  born  after  testator's  death 
are  not  entitled  to  share  in  the  legacy  to  a  grandchild  so  dying. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department  afl&rming 
the  decree  of  the  surrogate  of  Monroe  county,  settling  the 
accounts  of  J.  Moreau  Smith  and  Emma  Herrick  as  execu- 
tors of  the  last  will  and  testament  of  Lewis  R.  Herrick, 
deceased. 

The  fourth  and  fifth  clauses  of  the  will  are  as  follows : 
*  *  Fourth.  I  give  and  bequeath  to  each  of  my  grandchildren 
the  sum  of  ten  thousand  dollars,  to  be  paid  to  them  on 
their  severally  attaining  the  age  of  twenty-five  (25)  years, 
I  direct  that  during  the  minority  of  any  of  such  grand- 
children and  until  they  shall  respectively  attain  the  age  of 
twenty-five  years  the  said  sum  shall  be  invested  by  my 
executora  in  bonds  and  mortgages  or  other  safe  securities, 
and  the  interest  and  proceeds  arising  therefrom  shall  be 
paid  semi-annually  to  the  respective  mothers  of  said  chil- 
dren, and  in  the  event  of  the  decease  of  any  mother  the 
said  interest  shall  be  added  to  the  principal  fund,  which, 
with  all  accumulations,  shaU  be  paid  to  each  of  said  grand- 
children as  above  mentioned.  In  the  event  of  the  decease 
of  either  of  said  grandchildren  prior  to  attaining  the  age  of 
twenty-five  years,  then  I  direct  that  the  share  of  such  de- 
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ceased  shall  be  equally  divided  between  the  surviving 
grandchildren  share  and  share  alike.  All  the  grandchil- 
dren, as  a  class,  shall  take  irrespective  of  relationship  as  a 
brother  or  sister  of  a  deceased  child.  With  respect  to  my 
grand  daughter,  Emma  Dude,  daughter  of  my  son  Richard 
P.  Herrick,  I  direct  that  the  interest  arising  from  the  in- 
vestment of  her  ten  thousand  dollars  instead  of  being  paid 
to  her  mother  shall  be  added  to  the  one-third  part  of  my  es- 
tate hereinafter  devised  and  bequeathed  to  her  said  father." 
**  Fifth,  After  satisfying  the  foregoing  provisions,  I  direct 
that  all  the  rest,  residue  and  remainder  of  my  estate,  both 
real  and  personal^  be  divided  into  three  (3)  equal  portions, 
and  I  give,  devise  and  bequeath  one  such  third  part  to 
Helen  E.  Smith,  wife  of  J.  Moreau  Smith,  one  other  third 
part  to  Emma  C.  Morse,  wife  of  RoUin  E.  Morse,  and  the 
remaining  one-third  part  I  direct  shall  be  held  in  trust  by 
my  executors  upon  trust  to  invest  the  same  upon  such  se- 
curities as  hereinbefore  mentioned,  and  out  of  the  proceeds 
arising  therefrom  to  pay  to  my  said  son,  Richard  P.  Her- 
rick, the  sum  of  one  hundred  dollars  per  month  for  bis 
support  and  maintenance,  and  for  the  support,  mainten- 
ance and  education  of  his  daughther,  Emma  Dude  Her- 
rick, during  her  minority,  provided  and  upon  the  sole 
condition  that  after  she  attains  the  age  of  eight  (8)  years, 
she  shall  return  to  the  residence  at  that  time  of  my  wife  or 
her  relatives,  residing  within  the  state  of  New  York,  it 
being  anticipated  that  her  father  may  return  and  reside 
with  her,  but  this  clause  shall  be  operative  only  in  the  event 
that  my  said  grandchild  shall  be  able  to,  and  shall  actually 
reside  with  her  said  relatives,  either  alone,  or  with  her 
father  as  the  case  may  be,  and  shall  be  governed  by  their 
tuition,  advice  and  directions,  or  by  the  advice  and  counsel 
of  my  executors,  or  a  majority  of  them,  until  she  attain 
the  age  of  twenty  five  (^5)  years.  In  case  my  said  grand 
daughter  shall  neglect  or  refuse  to  reside  with  her  said  rela- 
tives during  said  intermediate  period  eight  and  twenty-five 
years  of  age,  then  all  the  provisions  in  this  will  contained 
relating  to  my  said  grandchUd,  shall,  during  such  period 
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of  refusal^  he  deemed  wholly  inoperative  and  void,  and  shall 
be  construed  as  if  no  clause  or  recognition  were  had  of  ray 
said  grandchild.  In  the  event  of  my  said  grand  daughter 
surviving  her  father,  Richard  P.  Herrick,  then  she  shall 
receive  one-half  of  his  one-third  part  of  the  residue  of  my 
estate  hereinbefore  given  and  devised  to  him  on  her  arriv- 
ing at  twenty-one  years  of  age,  and  the  remaing  moiety  of 
his  said  one-third  part  shall  be  equally  divided  between  my 
heirs-ai-law,  that  is,  to  my  said  daughters  or  their  several 
children  as  a  class^  in  the  event  of  the  decease  of  either  of 
my  daughters  then  surviving,  share  and  share  aUke. 

^' In  no  event  shall  my  said  son  Richard  P,  be  vested 
with,  receive  or  control  any  part  of  the  principal  of  the  said 
one-third,  but  the  same  shall  be  held  as  a  trust-estate  only, 
and  the  income  only  paid  to  him.  If  from  sickness  or 
any  other  unavoidable  necessity,  the  above-mentioned  pro- 
vision shall  not  be  sufficient  for  the  support  and  mainten- 
ance of  my  said  son  Richard  P.  and  his  daughter  Emma 
Dude,  then  I  direct  my  executors,  or  a  majority  of  them, 
to  apply  such  part  of  the  accumulated  interest  or  of  the 
principal  fund,  constituting  such  one-third  part  of  the  resi- 
due of  my  estate,  as  shall,  in  the  judgment  of  my  execu- 
tors, or  a  majority  of  them,  be  necessary  to  supply  the  de- 
ficiency. In  the  event  of  the  decease  of  my  said  son  Richard 
P.,  leaving  no  issue  surviving  him,  then  I  direct  that  the 
said  one-third  part  hereinbefore  given  and  devised,  in  trust 
for  him,  shall  revert  to  my  heirs-at-law,  then  surviving,  and 
be  equally  divided  between  them  share  and  share  alike. 
This  provision  shall  not  be  construed  as  vesting  any  estate 
in  my  said  son  Richard  P.  Herrick,  and  the  words  heirs-at- 
law  shall  include  my  grandchildren  then  surviving  as  a 
class. " 

Richard  P.  Herrick  and  his  two  infant  grandchildren, 
the  children  of  Emma  Dude  Herrick,  appeal 

W.  A,  Sutherland  and  Arthur  E.  Sutherland,  for  appel- 
lants. 

David  Hays  and  William  W.  Webb,  for  respondents. 

Vol.  VIlI-26 
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Andrews,  J. — We  find  no  basis  for  the  clahn  that  the 
trust  created  by  the  fifth  clause  of  the  will  terminated  at 
the  death  of  Emma  Dude  Herrick,  the  daughter  of  the  tes- 
tator's son  Eichard.  It  is  true  that  the  duration  of  the 
trust  is  not  expressly  declared.  But  it  was  created  prim- 
arily for  the  benefit  of  the  testator's  son,  Eichard ;  and  the 
inference  that  it  was  to  continue  during  his  life  is  plain. 
The  benefit  of  the  daughter  was  incidental  and  subordinate 
to  the  main  purpose  of  the  testator.  The  income  from  the 
trust-estate  was  to  be  paid  to  Eichard  in  monthly  payments 
and  it  was  left  to  him  to  apply  it  to  the  support  of  himself 
and  his  daughter  during  her  minority,  and  the  condition  an- 
nexed to  her  right  to  support  and  maintenance  was  appar- 
ently inserted  as  a  means  of  securing  a  compliance  by  the 
granddaughter  with  the  testator's  wish  that  she  should 
reside  with  the  relatives  designated.  The  death  of  the 
father  is  the  event  upon  which  the  tiiist  by  necessary  im- 
plication is  limited,  and  the  gift  over  is  upon  that  event 
alone.  The  gift  over  on  the  contingency  of  the  death  of 
Richard  leaving  no  issue  surviving  is  preceded  by  the  clause: 
*'In  no  event  shall  my  son,  Eichard  P.,  be  vested  with,  re- 
ceive, or  control  any  part  of  the  principal  of  the  said  one- 
third,  but  the  same  shall  be  held  as  a  trust-estate  only,  and 
the  income  only  paid  to  him."  These  two  provisions  seem 
to  be  conclusive  that  the  trust  was  to  continue  during 
Eichard's  life.  The  rule  that  the  gift  of  the  income  of 
property  is  a  gift  of  the  property  itself  only  applies  when 
there  is  no  limitation  of  timf>  attached  to  the  gift.  A  gift 
of  income,  followed  by  a  gift  over  of  the  corpus  on  the 
happening  of  a  contingency,  or  on  the  death  of  the  bene- 
ficiary, by  necessary  construction,  and  without  express 
words,  is  a  gift  of  the  income  for  the  intermediate  period 
only. 

The  other  question  of  construction  relates  to  the  claim  of 
the  two  children  of  Eichard  P.  Herrick  by  his  second  wife 
to  share  in  thp  legacy  of  $10,000  given  to  their  half-sister, 
Emma  Dude  Herrick,  by  the  fourth  clause  of  the  will.  The 
claim  of  the  appellants  on  this  branch  of  the  case  is  based  on 
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the  general  rule  which  has  been  declared  in  many  cases, 
that,  where  a  legacy  is  given  to  a  class  of  persons,  distri- 
butable at  a  time  subsequent  to  the  death  of  the  testator; 
all  persons  in  being  at  the  time  appointed  for  the  distribu- 
tion who  answer  the  description,  whether  born  before  or 
after  the  death  of  the  testator,  are  deemed  to  be  objects  of 
the  gift,  and  are  entitled  to  share.  {Teed  v.  Morton,  60 
N.  T.  506,  and  cases  cited).  This  construction  is  placed  on 
the  presumed  intention  of  the  testator.  In  the  case  which 
most  frequently  occurs, — of  a  legacy  to  A.  for  life,  and  after 
his  death  to  the  children  of  A. , — this  presumption  is  founded 
upon  strong  probability,  since  in  such  a  case  the  immediate 
object  of  the  testator's  beneficence  is  A.,  and  it  is  natural 
to  suppose  that  the  children  of  A.  were  made  ultimate  bene- 
ficiaries by  reason  of  their  relationship  to  A.,  and  all  bear- 
ing that  relation  when  the  fund  is  distributable  would  be 
within  the  motive.  The  rule  applies  whether  the  legacy  (if 
future)  is  vested  or  contingent.  In  the  one  case,  those  of 
the  class  existing  at  the  death  of  the  testator  take  a  vested 
interest,  subject  to  open  and  let  in  persons  of  the  class  sub- 
sequently born,  and  living  at  the  time  appointed  for  the  divi- 
sion; in  the  other,  the  happening  of  the  event  determines 
both  the  vesting  and  the  persons  entitled  to  take.  (See 
Tiicker  v.  Bishopy  16  N.  Y.  402.)  But  it  is  obvious  that  a  testa- 
tor may  devote  his  gift  to  a  whole  class,  or  restrict  it  to  cer- 
tain individuals  of  a  class,  to  persons  of  a  class  living  at  his 
death,  or  to  such  persons  and  all  others  who  may  belong  to 
the  class  at  the  period  of  distribution.  It  is  a  question  of  in- 
tention, and  where  the  question  arises  judicially  it  is  to 
be  determined  by  the  intention  declared  by  the  will  and 
the  res  gestcB. 

We  think  the  intention  in  the  will  in  question,  to  include 
grandchildren  not  born  at  the  testator's  death  in  the  bene- 
fit of  the  legacies  which  fall  by  the  death  of  any  grandchild 
before  the  age  of  twenty-five,  is  negatived  on  the  face  of 
the  will.  The  testator  made  no  direct  provision  for  unborn 
grandchildren.  He  gave  to  each  of  his  living  grandchildren 
a  l^acy  of  $10,000.  He  says,  ^*to  each  of  my  grandchildren;" 
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and  admittedly  only  living  grandchildren  take  a  primary 
legacy.  The  construction  of  these  words  is  the  same  as  if 
the  testator  had  named  each  of  the  six  grandchildren  in 
place  of  using  the  words,  **each  of  my  grandchildren." 
The  contention  is  that  the  meaning  of  the  word  "grand- 
children," used  in  the  direct  bequest,  is  enlarged  when  the 
testator  in  the  same  clause  provides  for  the  devolution  of 
the  share  of  any  grandchild  dying  before  attaining  the  age 
of  twenty-five  years.  The  language  of  the  provision  is:  *'In 
the  event  of  the  decease  of  either  of  said  grandchildren  prior 
to  attaining  the  age  of  twenty -five  years,  I  direct  the  share 
of  such  deceased  shall  be  equally  divided  between  the  sur- 
viving grandchildren,  share  and  share  ahke."  The  natural 
meaning  and  reading  refers  the  words  *^  surviving  grand- 
chidren  "  in  this  sentence  to  the  survivors  of  the  grandchil- 
dren previously  designated.  It  would  wrench  the  manifest 
sense  of  the  clause  to  give  it  any  other  interpretation. 
There  is  no  doubt  that  the  word  '^survivors"  refers  to  a 
sui'vivorship  at  the  death  of  the  grandchild,  and  not  at  the 
death  of  the  testator.  But  what  survivors  ?  is  the  question 
to  be  determined.  The  answer  plainly  is  survivors  of  the 
six  legatees,  all  of  whom  were  of  the  same  degree  of  re- 
lationship with  the  testator,  and  constituted  a  class  although 
not  all  the  individuals  who  at  some  time  were  grandchildren 
of  the  testator.  Reference  to  a  paragraph  in  the  fifth  clause 
of  the  will  shows  with  great  distinctness  that  the  testator  in 
framing  his  will  either  did  not  have  grandchildren  who 
might  be  born  after  his  death  in  mind,  or  that  he  did  not 
intend  to  provide  for  them.  In  the  gift  over  of  the  trust 
fund  in  the  event  of  the  death  of  Richard  before  the  death 
of  his  daughter,  Emma,  he  gives  one  moiety  to  Emma  and 
the  other  moiety  to  the  testator's  daughters,  making  no 
provision  whatever  for  any  children  Richard  might  have 
who  should  be  born  after  the  testator's  death.  Richard 
was  then  a  young  man,  and  his  remarriage  was  probable, 
and  did  in  fact  occur.  This  omission  is  quite  significant  that 
the  testator  did  not  intend  in  the  gift  over  of  Emma's  leg- 
acy on  her  death  before  twenty-five,  that  brothers  or  sisters 
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who  might  be  bom  after  his  death  should  share  in  the  dis- 
tribution. We  think  the  judgments  below  on  this  point 
follow  the  natural  and  reasonable  interpretation  of  the  will, 
and  that  the  two  children  of  Richard,  bom  after  the  testa- 
tor's death,  are  not  entitled  to  any  share  of  the  legacy  given 
to  their  half-sister,  Emma.  There  are  some  other  questions 
which  arose  on  the  accounting.  They  are  fully  considered 
in  the  opinion  of  the  surrogate,  and,  we  think,  were  cor- 
rectly decided.  We  discover  no  error  in  the  judgment,  and 
it  should  therefore  be  affirmed. 

All  concur,  except  Earl,  C.  J,,  and  Pbokhah^  J.,  not 
voting,  and  Maynard,  J.,  absent. 


McCLANAHAN  ct  al  VS.  McClanahan  et  al 

[86  West  Virginia,  84.] 

Advancements — Presumption. 

a  oonyeyanoe  from  a  father  to  a  child  for  a  very  inadequate  consideration  and 
the  farther  consideration  of  natural  love  and  affection  is  presumptively  an 
advancement. 

Whether  or  not  the  transfer  of  property  from  a  father  to  a  child  is  an  advance- 
ment depends  on  the  intention  of  the  father. 

This  intention  is  to  be  inferred  from  evidence  of  the  surrounding  circumstances 
such  as  the  value  of  his  entire  estate  and  the  number  of  his  children. 

Appeal  from  Circuit  Court,  ELanawha  county. 

Bill  for  partition. 

J.  W.  Kennedy,  for  appellants. 

Jackson  &  Knight  for  appellees. 

English,  J. —  John  R.  McClanahan,  who  was  a  resident 
of  Kanawha  county,  was  married  twice^  and  died  in  the 
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year  1887,  leaving  issue,  as  the  result  of  both  marriages, 
and  his  second  wife,  surviving  him.  The  children  by  the 
first  marriage  were  Elizabeth  Bailey,  Sallie  Looney,  Bachel 
Derrick,  John  W.  McClanahan,  and  Samuel  and  James  P. 
McClanahan.  The  last  two  named  died  before  their  father; 
said  Samuel  leaving  two  children,  and  James  P.  leaving 
six  children.  The  children  of  said  second  marriage  were 
C.  H.  McClanahan,  and  Richard,  Robert,  and  Jarrett 
McClanahan.  Said  John  R.  McClanahan,  in  his  life-time, 
accumulated  a  considerable  amount  of  property,  real  and 
personal,  and  as  early  as  October  17,  1877,  he  commenced 
making  conveyances  of  portions  of  his  real  estate  to  some 
of  his  children  by  his  first  marriage,  and  on  that  day  he 
conveyed  to  said  Elizabeth  Bailey,  in  consideration  of  one 
dollar  and  love  and  affection,  about  seventy-two  acres  of  his 
land,  which  was  worth  $955.50,  reserving  the  use  thereof 
during  the  life  of  the  grantor.  On  the  9th  day  of  Novem- 
ber, 1877,  he  conveyed  to  said  John  W.  McClanahan,  in 
consideration  of  $300  and  love  and  affection  157i  acres  of  his 
land,  which  was  worth  $1,625;  also  reserving  the  use  there- 
of during  the  life  of  said  grantor.  He  also  gave  to  said 
Sallie  Looney  the  sum  of  $700  in  cash ;  and  on  the  28th  day 
of  November,  1879,  he  conveyed  to  said  James  P,  McClana- 
han and  his  six  sons  160  acres  of  land  in  consideration  of 
one  dollar  and  love  and  affection,  which  land  was  worth 
$1,900.  He  also  gave  to  Rachel  Derrick  $300  in  money, 
and  to  C.  H.  McClanahan  a  note  for  $200,  made  by  W.  E. 
Kellar,  which  said  C.  H.  McClanahan  claims  to  be  worth- 
less. Said  John  R.  McClanahan  also  died  seised  and  pos- 
sessed of  forty  acres  of  bottom  land,  valued  at  $1,000;  115 
acres  of  hill  land,  valued  at  $805;  and  400  acres  of  hill 
land,  valued  at  $2,000. 

In  the  month  of  February,  1888,  said  C.  H.  McClanahan, 
and  Richard  McClanahan,  Robert  McClanahan  and  Jarrett 
McClanahan,  children  of  said  John  R.  McClanahan,  by 
said  second  marriage,  filed  their  bill  in  the  Circuit  Court 
of  Kanawha  county  against  Jane  McClanahan,  widow 
of  said  John  R.  McClanahan,  and  the  other  heirs-at-law  of 
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said  John  E  McClanahan,  in  which  they  set  forth  the  facts 
above  stated  in  reference  to  the  conveyances  made  by  said 
John  E.  McClanahan  in  his  life-time  to  said  Elizabeth 
Bailey,  John  W.  McClanahan,  James  P.  McClanahan,  and 
his  six  sons;  also  as  to  the  amounts  of  money  advanced  to 
the  said  SalUe  Looney  and  Eachel  Derrick,  and  the  note  on 
W.  E.  KeDar  for  $200,  which  was  given  to  him  by  said 
John  E.  McClanahan,  alleging  that  said  conveyances  and 
gifts  were  made  by  way  of  advancement,  and  also  alleging 
that  the  lands  of  said  John  E.  McClanahan  which  he  had 
not  advanced  to  his  children,  and  which  he  still  owned, 
embraced  about  600'  acres,  and  that  the  plaintiffs  were  en- 
titled to  and  desired  a  partition;  and  they  further  alleged 
that  there  was  no  personal  estate  for  distribution;  that  the 
said  C.  H.  McClanahan  desired  to  throw  the  said  Kellar 
note  so  advanced  to  him  into  hotchpot,  and  return  the 
same  to  the  estate,  and  for  that  purpose  filed  the  same  with 
his  bill,  subject  to  the  disposal  of  the  court.  They  prayed 
that  partition  might  be  made  of  the  lands  of  which  the 
said  John  E.  McClanahan  died  seised  and  possessed,  and 
that  the  children  and  grandchildren  of  said  John  E.  Mc- 
Clanahan, to  whom  advancement  had  been  made  as  there- 
inbefore stated  by  said  John  E.  McClanahan  in  his  Uf  e  time, 
should  not  be  allowed  to  come  into  partition,  and  receive 
any  part  of  the  lands  then  remaining  to  be  divided,  unless 
they  should  first  bring  said  advancements  into  hotchpot,  to 
be  also  divided  among  the  heirs  of  the  said  John  E.  Mc- 
Clanahan; and  for  all  such  other  relief  as  they  might  be 
entitled  to. 

The  infant  defendants  filed  a  formal  answer  by  guardian 
ad  litem,  and  the  adult  defendants  also  answered  said  bill, 
denying  that  any  of  said  tracts  of  land  were  conveyed  by 
John  E.  McClanahan  to  them,  or  either  of  them,  by  way 
of  advancement,  and  claiming  that  a  good,  valid,  and  ade- 
quate consideration  was  paid  for  said  lands,  nothwithstand- 
ing  the  recitals  in  said  deeds  of  love  and  affection,  etc. 
They  deny  that  $750  was  advanced  to  said  Sallie  Looney, 
but  admit  that  $700  were  given  her  by  said  John  E.  Mc- 
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Clanahan.  They  also  deny  that  the  $300  received  by 
Eachel  Derrick  was  so  received  by  way  of  advancement, 
but  alleged  that  a  full,  adequate,  and  valid  consideration 
was  given  said  John  E.  McClanahan  for  the  same,  pursu- 
ant to  contract,  and  not  by  way  of  advancement;  and  they 
deny  that  any  conveyances  made  or  money  paid  to  them 
by  said  John  R.  McClanahan  were  advancements  to  them, 
respectively,  or  that  they  were  so  intended,  but  allege  that 
said  McClanahan  received  full,  adequate,  and  vialid  con- 
sideration for  the  same;  and  they  deny  that  th^  same  are 
entitled  to  be  brought  into  the  division  of  said  estate,  ex- 
cept as  to  said  Sallie  Looney.  They  also  allege  that  the 
plaintiffs  have  been  using,  occupying,  and  cultivating  said 
lands  since  the  death  of  said  John  B.  McClanahan,  and 
have  failed  to  pay  the  taxes  thereon,  or  account  to  the  de- 
fendants for  their  share  of  the  rents  and  profits  arising 
therefrom;  and  they  pray  that  the  said  plaintiffs  be  com- 
pelled to  account  for  the  rents,  issues,  and  profits  arising 
from  said  real  estate  since  the  same  has  been  in  their  pos- 
session; that  a  receiver  may  be  appointed  to  take  charge  of 
the  crops  grown  on  said  real  estate,  and  to  pay  off  said 
taxes  due  on  said  real  estate,  and  to  hold  the  same,  rent  it 
out,  and  pay  all  the  taxes  charged  on  said  property,  pend- 
ing said  suit,  and  for  general  relief. 

On  the  27th  day  of  June,  1888,  a  decree  was  entered  in 
said  cause  referring  the  same  to  a  commissioner  to  make  a 
report  showing  the  advances,  if  any,  made  by  said  John  R. 
McClanahan  to  each  of  his  children,  when  and  how  the 
same  were  made,  and  the  amount  and  value  thereof  made 
to  each  child,  and  the  amount  with  which  each  child  should 
be  charged  at  the  date  of  making  said  report,  or  account  of 
such  advances,  etc.  Quite  a  number  of  depositions  were 
taken  before  said  commissioner,  and  on  the  6th  day  of 
July,  1889,  said  commissioner  closed  his  report,  filing,  how- 
ever, a  supplement  to  said  report  on  the  9th  day  of  July, 
1889.  Said  commissioner  in  his  report  found  that  an  ad- 
vancement of  $700  was  made  in  money  by  said  John  R. 
McClanahan  to  Mrs.  Sallie  Looney  in  1877  or  1878;  that  the 
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tract  of  land,  containing  about  seventy-two  acres,  which 
was  conveyed  by  said  decedent  to  Elizabeth  Bailey,  was 
worth  $955,  and  was  an  advancement  to  her;  that  John  A. 
McClanahan  and  Rebecca  McClanahan,  who  are  infant  chil- 
dren of  Samuel  McClanahan,  are  entitled  to  the  share  their 
father  would  have  received  had  he  survived  said  John  R. 
McClanahan;  that  the  160  acres  conveyed  to  James  P.  Mc- 
Clanahan and  his  six  sons,  of  the  value  of  $1,900,  was  also 
an  advancement;  also  that  $300  received  by  Rachel  Derrick 
from  her  father  was  so  received  by  way  of  advancement, 
and  that  the  tract  of  157  acres  which  was  conveyed  by  said 
John  R.  McClanahan  to  John  W.  McClanahan  was  an  ad- 
vancement to  him,  less  $300,  and  that  the  value  of  said 
advancement  was  $1,325. 

This  report  was  excepted  to  by  counsel  for  the  defendants 
(1)  because  it  reports  that  the  conveyance  to  Elizabeth 
Bailey  from  John  R.  McClanahan,  deceased,  was  an  ad- 
vancement, and  that  she  paid  no  consideration  therefor;  (2) 
because  it  reports  that  the  conveyance  to  John  W.  McClana- 
han was  by  way  of  advancement,  and  that  he  paid  only 
$250  therefor;  (3)  because  it  reports  that  the  $300  paid  to 
Derrick  was  an  advancement;  (4)  because  it  attempts  to 
fix  the  value  of  the  property  received  by  said  defendants  as 
of  the  date  of  their  receipt,  and  not  upon  the  contract  of 
conveyance;  (5)  because  of  all  interest  he  has  charged  on 
said  land  conveyed  or  money  received;  (6)  because  of  all 
charges  made  in  said  report  against  said  defendants  on  ac- 
count of  the  land  conveyed  and  money  received  by  them 
from  said  John  R.  McClanahan,  deceased;  and  Rachel  Der- 
rick, J.  W.  McClanahan,  and  Elizabeth  Bailey,  defendants, 
further  excepted  to  said  report  because  of  the  advancements 
reported  therein  against  them. 

On  the  8th  day  of  April,  1890,  said  cause  was  heard  upon 
the  bill,  answers,  repUcations  thereto,  and  upon  said  com- 
missioner's report,  and  the  depositions  of  witnesses  taken 
before  said  commissioner  accompanying  said  report,  and 
upon  the  supplemental  report  of  said  commissioner,  and 
upon  the  injunction  awarded  in  said  cause  upon  the  peti- 
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tion  o^  J.  W,  McClanahau,  upon  consideration  whereof  it 
was  adjudged  and  decreed  that  said  report  of  Commissioner 
Gallaher,  as  modified  by  said  supplemental  report,  be,  and 
the  same  was  thereby,  approved  and  confirmed;  and,  the 
said  C.  H.  McClanahan  electing  to  bring  into  hotchpot  the 
note  of  W.  E.  Kellar  for  $200,  advanced  to  him  by  his 
father,  John  R.  McClanahan,  deceased;  and  the  said  Rachel 
Derrick  electing  to  bring  into  hotchpot  the  said  sum  of  $300, 
which  said  commissioner  reported  as  advanced  to  her;  and 
the  said  John  W.  McClanahan,  Sallie  Looney,  Elizabeth 
Bailey,  and  the  children  of  James  P.  McClanahan  not  elect- 
ing to  bring  into  hotchpot  the  several  advancements  made 
to  them  respectively, — it  was  decreed  that  the  real  estate  of 
which  said  John  R.  McClanahan  died  seised  and  possessed 
be  divided  between  the  plaintiffs  to  said  suit  and  the  two 
heirs  of  Samuel  McClanahan,  deceased,  and  Rachel  Derrick, 
to  whom  no  advancements  have  been  made,  except  to  the 
said  C.  H.  McClanahan  and  Rachel  Derrick,  who  have 
elected  to  bring  their  advancements  into  hotchpot,  as  afore- 
said ;  and  commissioners  were  appointed  to  divide  said 
land,  as  above  indicated,  according  to  quantity  and  quality, 
the  lot  to  be  laid  off  to  said  Rachel  Derrick  to  be  of  less 
value  than  either  of  the  others  by  $300,  unless  she  should 
elect  before  said  partition  was  made  to  repay  to  said  estate 
said  sum  of  $300,  then  a  lot  of  equal  value  with  those 
assigned  to  the  others,  respectively,  was  to  be  allotted  to 
her. 

From  this  decree  J.  W.  McClanahan,  Rachel  Derrick,  S. 
W.  Derrick,  Elizabeth  Bailey,  and  Bushrod  Bailey  obtained 
this  appeal. 

The  first  error  assigned  and  relied  upon  by  the  appellants 
is  that  the  court  erred  in  overruling  each  and  all  the  excep- 
tions of  defendants  to  Commissioner  Gallaher's  report. 
These  exceptions  were  six  in  number,  and,  in  order  to  de- 
termine the  propriety  of  the  action  of  the  court  with  refer- 
ence thereto,  nearly  the  entire  testimony  taken  before  said 
commissioner  would  have  to  be  analyzed,  and  to  some  ex- 
tent the  credibility  of  the  witnesses  passed  upon. 
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The  first  exception  to  said  commissioner's  report  is : 
**  Because  he  reports  that  the  conveyance  to  Elizabeth 
Bailey  from  John  R.  McClanahan,  deceased,  was  an  ad- 
vancement, and  that  she  paid  no  consideration  therefor." 
Said  Elizabeth  Bailey  states  in  her  deposition  that  she  paid 
$350  for  the  land-  to  her  father —  that  she  paid  $100  down 
and  $250  in  one  year;  and  when  asked  what  said  land  was 
worth,  answered  it  was  worth  $10  per  acre.  Her  deed 
calls  for  seventy-nine  and  one-half  acres,  and  recites 
that  it  is  made  in  consideration  of  $1  and  the  *'love 
and  affection  which  the  party  of  the  first  part  doth 
have  to  the  party  of  the  second  part ; "  and  on  the 
face  of  the  deed  said  grantor  reserved  the  use  of  the 
premises  during  his  natural  life ;  and  the  said  Eliza- 
beth Bailey,  when  asked,  "  What,  if  anything,  was  said  by 
said  John  B.  McClanahan  at  the  time  of  your  purchase  of 
your  real  estate  of  him,  or  at  any  other  time,  as  to  how  he 
intended  that  transaction?"  answered  :  ^'  It  seems  as  if  it 
were  a  sale.  I  asked  him  about  the  payment,  and  he  said 
it  was  $10  per  acre."  According,  then,  to  her  own  testi- 
mony, she  paid  $350  for  a  tract  of  land  valued  by  the 
grantor  at  $795,  and,  instead  of  stating  the  time  considera- 
tion on  the  face  of  the  deed,  allowed  the  grantor  to  insert 
$1  and  love  and  affection  as  the  consideration,  when  it  was 
to  her  interest,  if  she  paid  anything  for  said  land,  to  have 
the  true  consideration  recited  on  the  face  of  the  deed;  and, 
although  she  states  that  $250  of  the  money  she  paid  for 
said  land  was  furnished  by  her  husband,  he  was  not  exam- 
ined as  a  witness  in  support  of  her  testimony. 

And  again,  the  fact  that  the  grantor  on  the  face  of  the 
deed  recites  that  the  deed  was  made  in  consideration  of 
love  and  affection  should  have  great  weight  in  establishing 
the  fact  that  said  conveyance  was  an  advancement  to  Eliza- 
beth Bailey,  and  not  a  sale;  and  again,  the  grantees  in  said 
deed  were  estopped  by  the  recitals  in  the  deed  under  which 
they  claim,  and,  after  they  had  accepted  their  deeds  from 
said  John  R.  McClanahan,  will  not  be  allowed  to  contra- 
dict such  recitals.    (See  2  Herm.  Estop,  pp.  749,  750.) 
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The  next  exception  to  said  report  is:  "  Because  it  reports 
that  the  conveyance  to  John  W.  McCIanahan  was  by  way 
of  advancement^  and  that  he  only  paid  $250  therefor." 
This  deed  recites  on  its  face  a  consideration  of  $300  and 
love  and  affection,  but  when  placed  on  the  witness  stand 
said  John  W.  McCIanahan  swears  that  he  paid  his  father 
$1,400  in  cash  for  it,  or,  rather,  subject  to  his  orders  ;  that 
by  his  order  he  paid  Mrs.  Looney  $500,  and  the  balance  he. 
paid  to  him  in  installments,  and  his  father  had  his  notes 
for  $450,  and  he  paid  those  notes.  The  balance  he  paid  in 
cash  ;  sometimes  twenty  dollars  and  sometimes  he  would 
pay  him  as  much  as  $100. 

It  appears  that  John  W.  McCIanahan  had  in  June,  1871, 
contracted  to  purchase  the  prospective  interest  of  his  sister 
Mrs.  Looney  in  said  286  acres  of  land  for  the  sum  of  $715, 
and  he  states  in  his  deposition  that  he  paid  something  near 
$500,  and  the  balance  he  paid  to  his  father.     When  this 
was  paid  does  not  appear.    His  attention  was  called  to  the 
fact  that  the  consideration  recited  in  the  deed  to  him  from 
his  father  was  $300  and  love  and  affection,  and  was  asked 
to  explain  why  the  deed  was  so  written,  and  replied  :  **  I 
owed  my  father,  the  day  the  deed  was  written,  $300.   That 
is  all  the  reason  lean  see  why  it  was  drawn  in  that  way." 
He,   however,   states  that  he  paid  $1,400,  or  somewhere 
near  that,  for  said  tract  of  land,  although  he  claims  it  was 
not  worth  more  than  $1,000  or  $1,200;  and  he  only  pro- 
duces two  notes  that  he  had  taken  up  from  his  father,  one 
for  $100  and  the  other  for  $250.   It  must  be  regarded  some- 
what remarkable  that  he  would  pay  $1,400  for  a  tract  of 
land  which  he  says  was  only  worth  $1,000,  or  at  most 
$1,200,  subject  to  the  incumbrance  of  his  stepmother's 
dower,  and  subject  also  to  the  life-estate  of  his  father.   We 
are  led  to  the  conclusion  from  the  circumstances  disclosed 
by  the  evidence  that  said  commissioner  was  warranted  in 
finding  that  the  amount  of  his  advancement  was  $1,625, 
less  $800  cash  paid  by  him. 

As  to  the  $300  paid  Mrs.  Derrick  by  John  R.  McCIana- 
han, the  commissioner  finds  that  to  have  been  an  advance- 
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ment.  It  appears  that  Rachel  Derrick  and  her  husband 
moved  on  a  tract  of  land  belonging  to  John  R.  McClana- 
han,  and  lived  there  (how  long  does  not  appear)  without 
paying  rent,  building  thereon  a  small  house  and  some 
fence,  and  doing  some  grubbing  ;  and  he  states  that  when 
he  moved  from  said  tiact  of  land  he  received  said  $300 
from  John  R.  McClanahan  as  a  gift,  and  we  think  the  com- 
missioner properly  concluded  that  it  was  intended  by  said 
John  R.  McClanahan  as  a  gift  by  way  of  advancement  to 
his  daughter  Rachel  Derrick. 

The  fourth  and  fifth  exceptions  to  said  commissioner's 
report  were  as  follows:  ^*(4)  Because  he  attempts  to  fix  the 
value  of  the  property  received  by  said  defendants  as  of  the 
date  of  their  receipt,  and  not  upon  the  contract  of  convey- 
ance. (5)  Because  of  all  interest  he  has  charged  on  said 
land  conveyed  or  money  received." 

The  rule  in  regard  to  this  matter  has  been  laid  down  by 
this  court  in  the  case  of  Kyle  v.  Conrad  ( 25W.  Va.  760,) 
(section  1  of  syllabus,)  where  it  is  held  that,  '*  if  a  father 
dies,  having  advanced  to  some  of  his  children,  by  convey- 
ing to  them  real  estate,  and  giving  to  them  personal  prop- 
erty by  way  of  advancement,  when  his  estate  is  divided 
and  distributed  his  children  to  whom  such  advancements 
have  been  made  should  be  charged,  when  their  advance- 
ments are  brought  into  hotchpot,  with  the  value  of  the 
property  advanced  when  received,  but  not  with  the  rents 
and  profits  of  the  land  conveyed  to  them  severally,  nor 
with  the  increase  of  the  personal  properties,  nor  with  the 
interest  on  the  value  received  of  either  the  real  or  personal 
property  during  the  life-time  of  the  father;  but  they  must 
be  charged  with  interest  from  the  death  of  the  father  on 
the  value,  when  received,  of  all  property,  real  or  personal, 
so  advanced."  Said  commissioner,  in  his  supplemental  state- 
ment, which  was  confirmed  by  the  court,  has  calculated 
the  interest  in  accordance  with  this  decision. 

Now,  while  it  is  true  that  there  is  some  conflict  in  the  tes- 
timony upon  which  the  report  of  said  commissioner  was 
based,  and  he  was  compelled  to  grope  among  the  circum- 
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stances  detailed  in  order  to  ascertain  the  true  intention  of 
said  John  R.  McClanahan  in  making  the  gifts  and  convey- 
ances which  are  disclosed  by  the  record  to  have  been  made, 
yet  circumstantial  evidence  may  be  looked  into  in  deter- 
mining such  intention.  The  presumption  is  that  the  parent 
intends  that  his  children  shall  share  equally  in  his  property, 
and  the  amount  of  the  estate  and  number  of  the  children, 
as  a  matter  of  course,  must  have  weight  in  considering 
whether  such  distribution  has  been  made. 

Again,  the  evidence  of  advancement  need  not  be  conclu- 
sive, but  a  preponderance  of  testimony  is  sufficient  Bou- 
vier,  in  his  Law  Dictionary,  defines  ^^advancement"  as 
follows:  '*A  gift  by  anticipation  from  a  parent  to  a  child  of 
the  whole  or  a  part  of  what  it  is  supposed  such  child  will 
inherit  on  the  death  of  the  parent"  And  in  Lawson^s  Ap- 
peal (23  Pa.  St.  85),  it  was  held  that  ''advancement  is  a 
question  of  intention;  that  which  was  a  gift  at  first  cannot 
subsequently  become  an  advancement.  *' 

In  the  case  of  Watkins  v.  Young  (31  Grat.  84),  the  Court 
of  Appeals  of  Virginia  held  that,  ''  if  a  gift,  unexplained, 
in  the  lifetime  of  a  father,  who  dies  intestate,  to  one  of  his 
children,  is  to  be  presumed  in  law  to  be  an  advancement, 
this  presumption  may  be  repelled  by  evidence ; "  and 
Christian,  J.,  in  delivering  the  opinion  of  the  court  (page 
88),  says:  "In  some  of  the  states  it  is  held  that  a  gift  of 
any  considerable  amount  is  prima  facie  an  advancement, 
and  is  to  be  treated,  in  case  the  party  to  whoip  the  advance- 
ment was  made  comes  in  for  a  distributive  share,  as  a  debt 
due  from  him  to  the  estate;"  citing  Orattan  v.  Orattan  (18 
111.  170) ;  Jackson  v.  Matsdorf  (11  Johns.  91) ;  Bemis  v. 
Stearns  (16  Mass.  200.)  "In  other  states  it  has  been  held 
that  the  mere  gift,  unexplained,  by  father  to  child,  does  not 
make  even  3.  prima  facie  case  in  favor  of  an  advancement^ 
but  that  there  must  be  evidence  of  intention  to  treat  it  as 
an  advancement  beyond  the  unexplained  act.  The  mere 
gift  furnishes  no  prima  facie  case  of  an  intention  to  con- 
stitute an  advancement ;"  citing  Johnson  v.  Belden  (20 
Conn.  322;)  Hatch  v.  Straight  (3  Conn.  31);  Bulkley  v.  No^ 
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hh  (2  Pick.  337) ;  Partridge  v.  Havens  (10  Paige,  618.) 
And  he  continues:  *'But,  whatever  conflict  may  seem  to 
exist  on  this  question,  all  the  cases  agree  that  a  gift  in  the 
life  time  of  the  intestate,  unexplained,  is  only  a  presump- 
.  tion  in  favor  of  an  advancement,  and  makes  only  sl  prima 
facie  case,  which  with  the  legal  presumption  may  be  rebut- 
ted by  evidenca" 

In  the  case  of  Hatch  v.  Straight,  supra,  the  court  held 
that  '  ^  a  deed  from  a  parent  to  a  child  in  consideration  of 
love  and  affection  is  presumed  to  be  an  advancement. 
Though  this  presumption  may  be  rebutted,  yet  in  a  deed  of 
lands  from  a  father  to  his  son  in  consideration  of  love  and 
affection  the  further  consideraition  of  five  dollars  will  not 
be  sufficient  to  rebut  the  presumption."  And  it  was  also 
held  in  said  case  that  '*  the  declarations  of  a  grantor  subse- 
quent to  the  delivery  of  the  deed  are  not  admissible  to 
rebut  the  presumption  that  such  deed  operated  as  an  ad- 
vancement." 

In  Kingsbury* s  Appeal  (44  Pa.  St.  460),  it  was  held  that 
*'  where,  in  a  deed  of  land  by  a  father  to  his  son,  the  con- 
sideration expressed  was  natural  love  and  affection,  and  a 
bond  for  support  during  life,  after  the  death  of  the  grantor, 
on  distribution  of  his  estate,  oral  testimony  is  admissible  to 
explain  the  attending  circumstances  of  the  conveyance,  and 
that  it  was  intended  in  part  as  an  advancement.*' 

The  question,  then,  as  to  whether  these  transfers  of  prop- 
erty from  John  R.  McClanahan  to  certain  ones  of  his  chil- 
dren were  so  conveyed  and  transferred  by  way  of  advance- 
ment depends  upon  the  evidence  and  the  surrounding  cir- 
cumstances. The  solution  of  this  question  was  referred  to 
a  commissioner,  before  whom  the  witnesses  appeared  and 
gave  their  testimony,  and  he  had  an  opportunity  of  wit- 
nessing their  demeanor,  and  judging  of  their  credibility; 
and  where  the  determination  of  a  fact  is  referred  to  a  com- 
missioner, and  depends  mainly  upon  the  weight  of  the  evi- 
dence, which  is  conflicting,  and  the  finding  of  the  commis- 
sioner is  confirmed  by  the  Circuit  Court,  this  court  will  not 
reverse  the  action  of  the  Circuit  Court  therein,  unless  the 
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evidence  before  the  commissioner  was  clearly  insufficient, 
in  any  reasonable  view,  to  support  the  finding  of  said  com- 
missioner. 

So  in  the  case  of  Broderick  v.  Broderick  (28  W.  Va.  379), 
(section  4  of  the  syllabus),  this  court  held  that,  where  a 
cause  has  been  referred  to  a  commissioner  to  ascertain  and 
report  the  debts  due  from  a  decedent,  and  he  returns  with 
his  report,  as  part  thereof,  all  the  evidence  which  was  be- 
fore him  on  which  he  acted,  and  the  report  is  excepted  to 
as  unsupported  by  the  evidence,  and  the  Circuit  Court  has 
overrule  said  exceptions  and  confirmed  the  report,  the 
appellate  court  will  review  the  evidence,  but,  unless  the 
same  is  clearly  insufficient,  in  any  reasonable  view  of  it,  to 
support  the  findings  of  the  commissioner,  will  affirm  the 
decree  of  the  Circuit  Court  confirming  such  report.  See, 
also,  Smith  v.  Yoke  (27  W.  Va.  639). 

The  Circuit  Court,  in  the  case  at  bar,  in  the  decree  com- 
plained of  has  overruled  the  exceptions  to  the  commission- 
er's report,  and  confirmed  his  action  in  finding  as  hereinbe- 
fore stated,  and,  under  the  rulings  of  this  court  in  the  cases 
we  have  cited,  we  do  not  think  that  this  court  would  be 
warranted  in  reversing  the  decree  complained  of.  Said 
decree  must  therefore  be  affirmed,  with  costs  and  damages 
to  the  appellees. 


The  rules  of  law  declared  by  the  court  in  the  principal  case  have  been  reaf- 
firmed by  it  in  Roberts  v.  Coleman,  37  W.  Va.  143;  16  S.  E.  Rep.  492. 

Ordinarily  the  doctrine  of  intestacy  applies  only  to  cases  of  intestacy.  Grat- 
tan  V.  Grattan.  18  111.  167,  170;  Arthur  v.  Arthur,  10  Barb.  (N.  Y.)  24;  Haw- 
ley  V.  James,  6  Paige,  318,  450;  Lawrence  v.  Mitchell,  8  Jones  (N.  C),  190; 
Manning  v.  Manning,  12  Rich.  Eq.  (S.  C.)  428;  Hughes  v.  Kirkpatrick,  87  S. 
C.  161;  15  8.  E,  Rep.  912;  Lanham  v.  Lanham,  38  S.  C.  129;  16  S.  E.  Rep.  609. 

An  advancement  is  the  giving  by  an  ancestor  to  a  descendant,  by  way  of 
anticipation,  all  or  a  part  of  that  to  which  it  is  supposed  to  descendant  will  be 
entitled  on  the  d^ath  of  ancestor.  Grattan  v.  Grattan,  18  111.  167, 170;  Wallace 
V.  Reddick.  119  111.  151;  8  K  E.  Rep.  801;  Dillman  v.  Cox,  23  Ind.  440;  Ruch 
v.  Biery,  110  Ind.  444;  11  N.  E.  Rep.  312;  Herkimer  v.  McGregor,  126  Ind. 
444;  25  N.  E.  Rep.  145;  Gulp  v.  Wilson,  188  Ind.  294;  182  N.  E.  Rep.  928; 
McMahill  v.  McMahill,  69  Iowa.  115;  28  N.  W.  Rep.  470;  Brook  v.  Latimer.  44 
Kan.  431;  24  Pac.  Rep.  946;  Clark  v.  Willson,  27  Md.  093;  Harley  v.  Harley,. 
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57  Md.  340;  Osgood  v.  Breed's  Heirs,  17  Mass.  356;  FeUows  v.  Little,  46  N.  H. 
27;  Hattersley  v.  Bissett,  50  N.  J.  Eq.  574,  584;  25  Atl.  Rep.  382;  aff'd,  51  N. 
J.  Eq.  597;  29  Atl.  Rep.  187;  Bruce  v.  Qriscome,  9  Hun  (N.  Y.),  280,  282; 
Alexander  v.  Alexander,  41  Hun  (N.  Y.),  624,  (Mem.);  1  N.  Y.  St.  Rep.  501; 
Re  Bartlett,  4  Misc.  880;  25  N.  Y.  Supp.  990;  HoUister  v.  Attmore,  5  Jones  (N. 
C),  373;  Lawson's  Appeal,  23  Penn.  St.  85;  Miller's  Appeal,  31  Penn.  St.  27; 
MerkeFs  Appeal,  89  Penn.  St.  840;  Frey  v.  &ejdt,  116  Penn.  St.  601;  11  Atl. 
Rep.  535;  Law  y.  Smith,  2  R.  I.  244,  251;  Rickenbacker  v.  Zimmerman,  12  Rich 
Eq.  (S.  C.)  114;  Cawthorn  v.  Coppedge,  1  Swan.  (Tenn.),  487;  Vaden  v.  Hance,. 

1  Head.  (Tenn.)  300;  Morris  v.  Morris,  9  Ueisk.  (Tenn.)  814,  817;  House  v. 
Woodard,  5  Cold.  (Tenn.)  196,  200;  Cazassa  v.  Cazassa,  92  Tenn.  573;  22  S.  W. 
Rep.  560;  but  it  is  none  the  less  a  present  and  complete  gift  of  the  property, 
Grattan  v.  Grattan,  supra;  Brook  v.  Latimer,  supra;  Harley  v,Harley,  supra; 
Beebe  v.  Estbrook,  11  Hun  (N.  Y.).  528;  Re  Bartlett,  supra;  Miller's  Appeal, 
supra;  Merkel's  Appeal,  supra;  Pott's  Appeal  (Pa.),  10  Atl.  Rep.  887;  Yancy 
V.  Yancy,  5  Heisk.  (Tenn.),  353,  357;  by  which  the  donor  divests  himself  of 
all  interest  in  it  or  control  over  it.  Joyce  v.  Hamilton,  111  Ind.  163;  12  N.  E. 
Rep.  294 ;  Herkimer  v.  McGregor,  supra  ;  Harley  v.  Harley,  supra  ;  Crosby  v. 
Covington.  24  Miss.  619  ;  Fellows  v.  Little,  46  N.  H.  27,  35  ;  Batton  v.  Allen, 
5  K  J.  Eq.  99,  103 ;  Re  Bartlett,  supra ;  Smith  v.  Smith,  5  Vesey,  721 ;  and 
is  inconsistent  with  the  creation  of  a  debt  to  the  donor.  Osgood  v.  Breed's 
Heirs,  17  Mass.  356;  Harley  v.  Harley,  supra;  Crosby  v.  Covington,  supra; 
Fellows  V.  Little,  supra,  35;  Batton  v.  Allen,  supra;  Dawson  v.  Macknet,  42 
K.  J.  Eq.  638 :  8  Atl.  Rep.  312 ;  Chase  v.  Ewin,  51  Barb.  597,  613 ;  Pott's  Ap- 
peal, supra. 

Small  inconsiderable  sums  of  money  occasionally  given  to  a  child  are  how- 
ever not  to  be  regarded  as  advancements,  Mitchell  v.  Mitchell,  8  Ala.  414 ; 
Holliday  v.  Wingfleld,  59  Ga.  206;  Sanford  v.  Sanford,  61  Barb.  293;  5  Lans. 
486 ;  Bruce  v.  Griscomc,  9  Hun,  280,  281;  nor  are  gifts  or  contributions  made 
by  a  father  to  his  child  for  the  purpose  of  pleasure  only.    McCaw  v.  Blewitt, 

2  McC.  Ch.  (S.  C.)  90,  108 ;  Ison  v.  Ison,  5  Rich  Eq.  (S.  C.)  15,  19. 

The  intention  of  the  parent  at  the  time  of  the  transaction  determines  its  char- 
acter. Meeker  v.  Meeker,  16  Conn.  883  ;  Wallace  v.  Reddick,  119  111.  151 ;  8 
N.  E.  Rep.  101 ;  Dillman  v.  Cox,  23  Ind.  440;  Woolery  v.  Woolery,  29  Ind. 
249;  Ruch  v.  Biery.  110  Ind.  444  ;  11  N.  E.  Rep.  812 ;  Herkimer  v.  McGregor, 
126  Ind.  247,  256 ;  25  N.  E.  Rep.  145  ;  Brook  v.  Latimer,  44  Kan.  431 ;  24  Pac. 
Rep.  946  ;  Parks  v.  Parks,  19  Md.  323,  331 ;  Dilley  v.  Love.  67  Md.  608 ;  Power 
▼.  Power's  Estate,  91  Mich.  587,  589 ;  52  N.  W.  Rep.  80  ;  Hall  v.  Hall,  107  Mo. 
101 ;  17  S.  W.  Rep.  811 ;  Hattersley  v.  Bissett,  50  N.  J.  Eq.  574,  585  ;  25  Atl. 
Rep.  8:J2 ;  Proseus  v.  Mclntyre,  5  Barb.  (N.  Y.)  424  ;  Jackson  v.  Matsdorf,  11 
Johns.  (N.  Y.)  91 ;  Re  Morgjin,  104  N.  Y.  74 ;  9  N.  E.  Rep.  861 ;  Alexander  v. 
Alexander,  41  Hun  (N.  Y.),  642,  (Mem.);  1  N.  Y.  St.  Rep.  501 ;  Parker  v. 
Hewitt,  18  Or.  274 ;  23  Pac.  Rep.  246 ;  Lawson's  Appeal,  23  Pa.  St.  85 ;  Frey 
V.  Heydt.  116  Pa.  St.  601 ;  11  Atl.  Rep.  535  ;  Weaver's  Appenl.  63  Pa.  St.  809; 
Stern's  Estate,  3  Pa.  Dist.  Rep.  369  ;  Cazassa  v.  Cazassa,  92  Tenn.  573 ;  22  S. 
W.  Rep.  560  ;  Newell  v.  Newell,  13  Vt.  24 ;  Roberts  v.  Coleman,  37  W.  Va. 
143 ;  16  S.  E.  Rep.  482.  And  the  intention  or  understanding  of  the  child  is 
Vol.  VIII-28 
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immaterial.    HoUiday  v.  Wingfield.  50  Ga.  306  •  Power  v.  Power's  Estate, 
9upra. 

If  the  transaction  constitutes  an  absolute  gift  at  the  time  it  occurs,  it  cannot 
be  subsequently  changed  into  an  advancement  by  the  parent  alone.  Sherwood 
Y.  Smith,  23  Conn.  51G;  nor  into  a  debt  or  trust  if  it  was  an  advancement. 
Cleaver  v.  Kirk's  Heirs,  3  Mete.  (Ky.)  270;  nor  without  the  intervention  of  a 
new  consideration.  Higham  v.  Vanosdol,  125  Ind.  74 ;  25  N.  E.  Rep.  140 ; 
Albert  v.  Albert,  74  Md.  526,  22  Atl.  Rep.  408 ;  Porman's  Estate.  2  Ph.  St.  260. 
But  the  parent  can  convert  a  gift  made  by  way  of  advancement  into  an  ab- 
solute gift.  Sherwood  v.  Smith,  supra;  Herkimer  v.  McGregor,  126  Ind.  247, 
256 ;  25  N.  E.  Rep.  145;  and  a  debt  into  an  advancement.  Wentz  v.  De- 
Haven.  1  S.  &  R.  (Pa.)  812;  Strock's  Estate,  158  Pa.  St.  855;  27  Atl.  Rep.  1003; 
Forman's  Estate,  2  Pa.  Dist.  Rep.  260;  and  may  do  so  by  his  will.  8trock*s 
Estate,  iupra. 

The  presumption  of  law  Is  in  favor  of  that  intention  most  conducive  to  an 
equal  distribution  of  the  property  among  the  children.     Mitchell  v.  Mitchell.  8 
Ala.  414;  Ruch  v.  Biery,  110 Ind.  444;  11 N.  E.  Rep.  312;  Herkimer  v.  McGregor, 
126  Ind.  247,  255;  Culp  v.  Wilson,  133  lud.  294;  32  N.  E.  Rep.  928;  Parks  v. 
Parks,  19  Md.  328;  Cecil  v.  Cecil,  20  Md.  153;  Clark  v.  Willson,  27  Md.  093; 
Dilley  v.  Love,  61  Md.  603,  Weaver's  Appeal,  63  Pa.  St.  809;  Roberts  v.  Cole- 
man, Bvpra.    Hence  a  transfer  of  money  or  other  property  by  a  parent  to  a 
child,  is,  in  general,  presumed  to  be  an  advancement.     Mitchell  v.  Mitchell,  8 
Ala.  414;  Merrill  v.  Rhodes,  37  Ala.  449;  Autrey  v.  Au trey's  Adm'r,  id.  614; 
HoUiday  v.  Wingfield,  59  Ga.  206.  208;  Grattan  v.  Gratten.  18  III.   167,  170; 
Dillman  v.  Cox,  28  Ind.  440;  Woolery  v.  Woolery,  29  Ind.  249;  Clark  v.  Will- 
sou.  27  Md.  698,  701;  Dilley  v.  Love,  61  Md.  603;  Beebe  v.  Estabrook,  79  N.  Y. 
246,  254:  aff'd,  11  Hun,  523;  Alexander  v.  Alexander,  41  Hun.  612  (mera.);  1 
N.  Y.  S.  R.  501;  Re  Sherman,  2  Con.  (N.  Y.  Surr.)  504;  13  N.  Y.  Supp.  881; 
Hollister  v.  Attmore,  5  Jones  (N.  C),  373;  Forman's  Estate,  2  Pa.  Dist.  Rep. 
261;  Stern's  Estate,  8   Pa.  Dist.  Rep.  869;  Morris  v.  Morris,  9  Heisk.  (Tenn.) 
814,  817.    Especially  if  the  amount  is  considerable  and  is  p:ivcn  to  a  son  to  en- 
able him  to  start  in  business.     Snnford  v.  Sanford,  61  Barb.  298;  5  Lans.  487; 
McRae  v.  McRae,  8  Bradf.  199.  Voluntary  conveyances  of  land  from  a  parent 
to  the  child  are,  therefore,  presumed  to  be  advancements.     Hatch  v.  Straight, 
3  Conn.  31;  McCaw  v.  Burk.  31  Ind.  56;  Dille  v.  Webb,  61  Ind.  85;  Higham 
V.  Vanosdol,  125  Ind.  74;  25  N.  E.  Rep.  140;  Ruch  v.  Biery.  110  Ind.  444;  11 
N.  E.  Rep.  312;  Scott  v.  Harris,  127  Ind.  520;  Culp  v.  Wilson.  138  Ind.  294; 
32  N.  E.  Rep.  928:  Pbillips  v.  Phillips.  90  (Iowa),  547;  68  N.  W.  Rep.  879; 
Parks  v.   Parks,  17  Md.   323;  Jakolete  v.  Danielson,        (N.  J.)        ;  13  Atl. 
Rep.  850;  Sanford  v.  Sanford,  61  Barb.  298;  5  Lans.  487;  Dutch's  Appeal.  57 
Pa.  St.  461.     That  the  deed  recites  a  money  consideration  does  not  preclude 
proof  that  the  conveyance  was  an  advancement  by  showing  that  no  considera- 
tion was  paid,  thus  establishing  the  fact  that  the  transaction  was  an  advance- 
ment.    Meeker  v.  Meeker,  16  Conn.  883;  Sadler  v.  Huffheimer,  11  Ky.        ;  d 
Rep.  670;  Spier  v.  Spier,  14  N.  J.  Eq.  240.  248;  Sanford  v.  Sanford,  tupra. 
And  a  stipulation  for  an  annuity  or  interest  during  the  lifetime  of  the  grantor 
does  not  prevent  the  conveyance  from  operating  as  an  advancement.    Ruch  ▼. 
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Bierj,  supra.  A  convejance  to  a  son-in-law  may  be  shown  to  be  an  advance- 
ment to  bis  wife.  Sadler  v.  Huffhelmer,  supra;  Roberts  v.  Coleman,  87  W. 
Ya.  143;  16  S.  E.  Rep.  482.  A  purchase  by  the  parent  in  the  name  of  the 
cliild  will  also  be  presumed  to  be  an  advancement.  Robinson  v.  Robinson,  45 
Ark.  481;  Eastham  v.  Powell,  51  Ark.  530;  White  v.  White,  52  Ark.  188; 
Nailer  v.  Nailer,  5  Mackey  (D.  C),  03;  Brown  v.  Burk,  22  Ga.  574;  Woolery 
V.  Woolery,  29  Ind.  249;  McMahill  v.  McMahill,  69  Iowa,  116;  Hall  v.  Hall, 
107  Mo.  101.  17  8.  W.  Rep.  811;  Proseus  v.  Mclntyre,  5  Barb.  424;  Welton  v. 
Devine,  20  Barb.  9;  Partridge  v.  Havens,  10  Paige,  618;  Parker  v.  Newitt,  18 
Or.  274;  Sampson  v.  Sampson,  4  S.  &  R.  833;  Catoe  v.  Catoe.  32  S.  C.  545; 
McKlintock  v.  Loiseau,  31  W.  Va.  865;  8  S.  W.  Rep.  612.  Insurance  by  a 
father  on  his  life  in  the  name  of  a  son  or  transferred  to  the  son  is  presumed  to 
be  an  advancement.  Rickenbacker  v.  Zimmerman,  12  Rich.  Eq.  (8.  C.)  114; 
Cazassa  v.  Cazassa,  92  Tenn.  578;  22  S.  W.  Rep.  560.  Payment  by  a  father  of 
the  debts  of  his  son  will  also  be  presumed  to  be  by  way  of  advancement.  Dilley 
V.  Love,  67  Md.  603;  Johnson  v.  Hoyle,  3  Head.  (Tenn.)  56,  58;  Steele  v. 
Frierson,  85  Tenn.  430;  3  S.  W.  Rep.  649. 

As  between  an  advancement  and  a  loan,  the  presumption  is  in  favor  of  the 
former.     Higham  v.  Yanosdol,  125  Ind.  74;  25  N.  E.  Rep.  140. 

These  presumptions  are,  however,  rebuttable.  Hatch  v.  Straight,  3  Conn. 
31,  34;  Dillman  v.  Cox,  28  Ind.  440;  Woolery  v.  Woolery.  supra;  Diller  v. 
Webb,  61  Ind.  85;  Wolfe  v.  Kable.  107  Ind.  520;  8  N.  E.  Hep.  559;  Clark  v. 
Willsou.  27  Md.  693,  701;  Beebe  v.  Estabrook,  11  Hun,  528:  Stern's  Estate,  3 
Pa.  Dist.  Rep.  369;  Williams  v.  Williams,  15  Lea,  438;  Aden  v.  Aden,  16  Lea, 
453;  Steele  v.  Frierson,  85  Tenn.  430;  3  S.  W.  Rep.  649.  Thus  it  may  be 
shown  that  the  transaction  was  intended  as  an  absolute  gift.  Mitchell  v. 
Mitchell,  8  Ala.  414;  Merril  v.  Rhodes,  37  Ala.  449;  Wolfe  v.  Kable,  107  Ind. 
520;  Cecil  v.  Cecil,  20  Md.  153;  Dilley  v.  Love,  67  Md.  603;  Hattersley  v.  Bis- 
sett,  50  N.  J.  Eq.  574;  25  Atl.  Rep.  382.  In  re  Morgan.  104  N.  Y.  74;  9  N.  E, 
Rep.  861;  Alexander  v.  Alexander,  41  Hun  (N.  Y.)  624;  (mem.),  1 N.  Y.  S.  R. 
501.  Or  as  payment.  Dilley  v.  Webb,  supra;  Stern's  Estate,  supra.  Or  to 
create  a  trust  in  favor  of  the  parent.  Robinson  v.  Robinson.  45  Ark.  481; 
Eastham  v.  Powell,  51  Ark.  530;  White  v.  White.  52  Ark.  188;  Nailer  v.  Nailer, 
5  Mackey,  93;  Brown  v.  Burke,  22  Ga.  574;  Dillman  v.  Cox,  28  Ind.  440;  Par- 
ker V.  Newitt,  18  Or.  274;  23  Pac.  Rep.  246;  McKlintock  v.  Loiseau,  31  W. 
Va.  865;  8  S.  E.  Rep.  612. 

For  the  purpose  of  showing  the  intent  all  the  facts  and  circumstances  sur- 
rounding the  transaction  and  the  persons  involved  are  to  be  considered.  Rob- 
inson V.  Robinson,  45  Ark.  481;  Wallace  v.  Reddick,  119  III.  151;  8  N.  E.  Rep. 
801;  Woolery  V.  Woolery,  29  Ind.  249;  Dille  v.  Webb.  61  Ind.  85,  88;  Higham 
V.  Yanosdol.  125  Ind.  74;  25  N.  E.  Rep.  140;  Parks  v.  Parks,  19  Md.  328; 
Cecil  V.  Cecil,  20  Md.  158;  Dilley  v.  Love,  61  Md.  603;  Jakolete  v.  Danielson 
(N.  J.  Ch.).  13  Atl.  Rep.  850;  Weaver's  Appeal,  63  Pa.  St.  309.  Among  these 
circumstances  are  the  relation  which  the  amount  and  value  of  the  property 
thus  transferred  liear  to  the  entire  estate.  Ruch  v.  Biery,  110  Ind.  444;  11  N. 
E.  Rep.  812;  Dilley  v.  Love.  61  Md.  608;  Weaver's  Appeal,  68  Pa.  St.  809. 
The  purpose  of  the  transfer.  Weaver's  Appeal,  sttpra.    The  policy  adopted  by 
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the  graDtor  in  making  disposition  of  his  property.  Merrill  v.  Rhodes,  87  Ala. 
449;  Brook  v.  Latimer,  44  Kans.  431;  24  Pac.  Rep.  946;  Walker  v.  Brooks,  99 
N.  C.  207;  6  S.  E.  Rep,  43. 

The  fact  that  the  property  was  given  and  received  at  a  specified  valuation  is 
evidence  that  it  was  intended  as  an  advancement  and  not  as  a  pure  gift.  Autrey 
V.  Autrey's  Adm'r,  87  Ala.  614.     The  giving  of  a  note,  bond  or  mortgage  by 
a  cliild  to  its  parent  creates  a  presumption,  on  the  other  hand,  that  the  tran* 
saction  created  a  debt,  and  was  not  an  advancement.  Harley  v.  Uarley,  57  Md. 
340;  Ballon  v.  Allen,  5  N.  J.  Eq.  99;  Speer  v.  Speer,  14  N.  J.  Eq.  246;  Daw- 
son V.  Macknet,  42  N.  J.  Eq.  633;  8  Atl.  Rep.  312;  Bruce  v.  Griscom,  9  Hun, 
280:  Walker  v.  Brooks,  99  N.  C.  207;  6  8.  E.  Rep.  48;  High's  Appeal,  21  Pa. 
St.  283;  Pott's  Appeal  (Pa.),  10  Atl.  Rep.  887;  Firman's  Estate.  2  Pa.  Dist 
Rep.  260;  Vaden  v.  Hance,  1  Head.  (Tcnn.),  300;  House  v.  Woodard.  5  Cold. 
(Tenn.)  196;  Ruiz  v.  Campbell  (Tex.),  supra;  26  8.  W.  Rep.  296.    But  it  may 
be  shown  to  have  been  intended  as  an  advancement.    Norman  v.  Norman,  11 
Ind.  288;  Peabody  v.  Peabody,  59  lud.  556;  Merkel's  Appeal,  89  Pa.  St  340; 
Frey  v.  Heydt,  116  Pa.  St.  601,  610;  11  Atl.  Rep.  585;  Vaden  v.  Hance,  1 
Head.  (Teno.)  300,  805.    By  proof  of  what  was  said  and  done  at  the  time  of  the 
transaction.    Merkel's  Appeal,  supra;  Frey  v.  Heydt,  supra.   And  by  the  con- 
duct of  the  parent  in  connection  with  evidence  of  the  debt.    Sadler  v.  Huff- 
heimer,  11  Ky.  Law  Rep.  670;  Spire's  Adm'r  v.  Longford,  (Ky.)  25  S.  W.  Rep. 
597;  Johnson  v.  Eaton,  51  Kan.  708;  33  Pac.  Rep.  597.  A  transfer  of  property 
by  a  father  to  his  daughter  taking  back  an  interest-liearing  note  to  the  amount 
of  its  estimated  value,  was  held  to  show  a  debt  and  not  an  advancement, 
though  the  note  was  void  by  reason  of  the  coverture  of  the  daughter,  and  parol 
evidence  to  show  that  an  advancement  was  intended  was  held  to  be  inadmissi- 
ble as  tending  to  contradict  the  legal  effect  of  the  note.     Fennell  v.  Henry,  77 
Ala.  484;  3  Am.  Prob.  Rep.  216.     The  declaration  of  a  grantor  at  the  time  of 
the  transfer  is  admissible  to  show  his  intent.    Mitchell  v.  Mitchell,  8  Ala.  414; 
Merrill  v.  Rhodes,  37  Ala.  449;  Autrey  v.  Autrey's  Adm'r,  37  Ala.  614;  Rob- 
inson V.  Robinson.  51  Ark.  481 ;  Nailer  v.  Nailer,  5  Mackey  (S.  C),  98;  Duling 
V.  Johnson,  82  Ind.  155;  Brooks  v.  Lniimer,  44  Kan.  481;  Parks  v.  Parks.  19 
Md.  823,  831;  Cecil  v.  Cecil,  20  Md.  153;  Speer  v.  Speer,  14  N.  J.  Eq.  240. 248; 
Morris  v.  Morris,  9  Heisk.  814,  818.     But  not  his  subsequent  declarations. 
Robinson  v.  Robinson.  «M;>m;  Hatch  v.   Straight  3  Conn.  31,34;  Naik-r  v. 
Nailer,  5  McKey  (D.  C),  93;  Phillips  v.  Clmppel,   16  Ga.  16;  Harkness  v. 
Harkness,  49  Ind.  384;  Harley  v.  Harley,  57  Md.  340;  Chase  v.  Ewincr.  51 
Barb.  (N.  Y.)  597;  Sanford  v.  Sanford,  61  Barb.  (N.  Y.)  293;  5  Lans.  487; 
Haverstock  v.  Sarback,  1  W.  &  S.  (Pa.)  390.    Unless  made  in  recognition  of 
the  original  act  and  intention,  of  which  evidence  has  been  given.    Merkel's 
Appeal,  sujrra;  Frey  v.  Heydt,  supra.    The  admissibility  of  subsequent  declara- 
tions in  gc-eral  is  declared  in  Parks  v.  Parks,  supra;  Cecil  v.  Cecil,  supra," 
Speer  v.  Speer,  supra;  Woolery  v.  Woolery,  29  Ind.  249,  is  on  this  point  ex- 
pressly overruled  by  Harkness  v.  Harkness.  49  Ind.  384,  and  Thistlewaite  v. 
Thistlewaite.  182  Ind.  355;  31  N.  E.  Rep.  946. 

Under  the  Kentucky  statute  all  the  property  given  to  a  descendant  of  one 
who  dies  intestate  must  be  charged  as  an  advancement,  unless  given  for  main- 
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taining  or  educating  the  child  without  any  view  to  any  portion  or  settlement. 
Cl<rke  V.  Clarke,  17  B.  Monr.  704;  Cleaver  v.  Kirk's  Heirs,  8  Mete.  270, 
Policy  V.  PoUey.  82  Ky.  64;  Phillips  v.  Phillips  Adm'r,  93  Ky.  414;  20  8.  W. 
541 ;  Speer's  Adm'r  v.  Longford  (Ky . ),  25  8.  W.  597 ;  the  parent  or  grand- 
father cannot  by  a  mere  declaration  either  make  that  an  advancement,  which 
is  not  such  by  law,  or  exempt  one  of  his  children  from  liability  to  account  for 
money  or  property  he  has  given  to  him,  with  which  the  statute  makes  him 
chargeable.  This  he  can  only  effect  by  a  last  will  and  testament,  duly  ex- 
ecuted, disposing  of  the  whole  of  his  estate,  real  and  personal.  Clarke  v.  Clarke, 
17  B.  Monr.  704;  Cleaver  v.  Kirk's  Heirs,  3  Mete.  270.  8o  a  son  is  chargeable 
with  the  value  of  the  use  and  occupation  of  land  of  the  father  not  held  under 
the  contract  in  writing.  Wakefield  v.  Qilleland's  Adm'r  (Ky.),  18  8.  W. 
Rep.  788. 

In  a  few  states,  either  by  reason  of  express  statutory  enactment  or  by  reason 
of  the  construction  placed  on  the  statutes,  it  is  held  that  it  must  affirmatively 
appear  that  aa  advancement  was  intended.  Simpson  v.  Simpson,  114  111.  603; 
Long  V.  Long,  118  111.  638;  6  West.  Rep.  691;  Wallace  v.  Reddick,  119  111.  151; 
6  West.  Rep.  769;  Comer  v.  Comer,  119111.  170;  6  West.  Rep.  72 ;  Osgood  v. 
Breed's  Heirs,  17  Mass.  356,  358;  Bulkeley  v.  Noble,  19  Mass.  (2  Pick.)  387; 
Bigelow  v.  Pool,  76  Mass.  (10  Gray)  105;  Power  v.  Power's  Estate,  91  Mich. 
587;  52  N.  W.  Rep.  60;  Fellows  v.  Little,  46  N.  H.  27;  Law  v.  Smith,  2  R.  L 
244;  Sayles  v.  Baker,  5  R.  I.  457;  Newell  v.  Newell,  13  Vt.  24;  Brown  v.  Brown, 
16  Vt.  197;  Adams  v.  Adams,  22  Vt.  51;  Weatherhead  v.  Field.  26  Vt.  665. 
In  some  of  these  states  this  intent  must  be  evidence  by  a  writing.  Long  v.  Long, 
supra;  Wilkinson  v.  Thomas,  128  111.  363;  28  N.  E.  Rep.  596;  Bulkeley  v. 
Noble,  supra;  Barton  v.  Rice,  39  Mass.  (22  Pick.)  508;  Power  v.  Power's 
Estate,  supra.  It  need  not  be  in  any  particular  form.  Bulkeley  v.  Noble, 
supra.  It  may  be  a  writing  by  the  grantor.  Long  v.  Long,  supra;  Power  v. 
Power's  Estate,  supra.  Such  as  a  paper  signed  by  the  grantor  simultaneously 
with  the  execution  of  a  deed  and  declaring  that  the  property  was  given  as  a 
portion  of  the  patrimony  of  the  grantee.     Power  v.  Power's  Estate,  supra. 

A  receipt  for  articles  delivered  to  a  child  promising  to  return  them  if  called 
for,  on  which  the  parent  wrote  that  the  articles  were  not  to  be  exacted  but  were 
to  answer  as  part  of  the  child's  portion .  Bulkeley  v.  Noble,  supra.  Or  a  charge 
in  a  book  showing  that  it  was  intended  as  an  advancement.  Bulkeley  v.  Noble, 
supra;  Power  v.  Power's  Estate,  supra;  Fellows  v.  Little,  supra;  Brown  v. 
Brown,  supra.  But  entries  in  a  book  purporting  to  show  th6  moneys  advanced 
to  the  children  and  the  credits  for  repayment  are  not  sufficient.  Bigelow  v. 
Poole,  supra.  Or  an  acknowledgment  by  the  grantee.  Long  v.  Long,  supra. 
Under  the  New  Hampshire  and  Rhode  Island  statutes  it  may  also  be  shown 
orally  that  the  property  was  delivered  expressly  as  an  advancement  in  the  pres- 
ence of  two  witnesses,  who  were  requested  to  take  notice  thereof.  Fellows  v. 
Little,  46  N.  H.  37,  35;  Law  v.  Smith,  2  R  1. 244.  Under  the  Vermont  statute 
any  deed  made  for  love  and  affection  shall  be  deemed  an  advancement. 
Kewell  V.  Newell,  supra,  and  a  deed  reciting  a  valuable  consideration  cannot 
be  shown  to  have  been  made  for  love  and  affection.    Adams  v.  Adams,  supra. 
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Palmerton  et  ah  vs.  Hoop. 

[131  Indiana,  23.] 

Administrators  sale  —  Collateral  attack  —  Fraud  limi- 
tation OF  actions — Infancy  —  Estoppel. 

A  judgment  confirming  an  administrator's  sale  is  not  rendered  void  as  against 
a  collateral  attack,  by  the  fraud  of  the  administrator  and  of  the  purchaser 
in  the  sale  at  a  less  price  than  another  person  had  offered  and  was  ready 
to  ijay. 

The  wife  of  one  of  the  heirs  owning  jointly  with  him  the  shares  of  others,  and 
by  the  death  of  her  husband,  pending  a  proceeding  for  the  sale  of  the  land  to 
pay  debts,  becoming  the  owner  of  his  share,  is  a  party  to  the  proceeding 
within  RcY.  St.,  Ind.,  §  293,  sub.  4,  providing  that  actions  to  recover  land 
sold  by  administrator  on  a  judgment  directing  the  sale  shall  be  brought 
within  five  years  after  the  confirmation  if  brought  by  a  party  to  the  judg- 
ment. 

The  death  of  one  of  the  heirs  after  the  making  of  the  order  for  the  sale  of  the 
land  and  before  the  sale  does  not  render  the  judgment  confirming  the  sale 
void  as  to  his  heirs  though  they  are  not  made  parties  to  the  proceeding. 

The  position  of  an  infant  making  a  collateral  attack  on  a  judgment  is  no  better 
than  that  of  an  adult. 

Acceptance  and  retention  of  a  part  of  the  proceeds  of  sale  is  an  estoppel  to 
claim  that  the  sale  was  void. 

Action  for  recovery  of  land.  Plaintiflfs  appeal  from  a 
judgment  sustaining  demurrers  to  their  affirmative  answers 
to  the  defendant's  cross  complaint,  and  also  to  affirmative 
replies  to  the  defendant's  answer. 

Sez  Daily  and  James  B.  McFad^en^  for  appellants. 
K.  M.  Hord  and  E.  K.  Adams,  for  appellee. 

Coffey,  J. — The  complaint  in  this  cause  consists  of  three 
paragraphs.  The  first  paragraph  consists  of  the  ordinary 
complaint  for  the  recovery  of  the  possession  of  real  estate. 

The  second  paragraph  alleges  that  the  appellants  are  the 
owners  in  fee,  and  entitled  to  the  possession,  of  the  three- 
fifths  of  the  land  described  therein;  that  they  are  the  heirs- 
at-law  of  Francis  M.  Palmerton,  who  died  in  the  year  1872; 
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that  said  Francis  was  the  son  and  heir  of  Homer  Palmer- 
ton,  who  died  in  the  year  1870,  seised  in  fee  of  the  land  de- 
scribed in  the  complaint,  with  other  land  in  Shelby  county, 
one  fifth  of  which  descended  to  the  said  Francis,  subject  to 
the  payment  of  its  portion  of  the  debts  of  the  said  Homer: 
that  the  said  Homer  left  four  other  heirs,  two  of  whom 
conveyed  to  the  said  Francis  and  the  appellant  Margaret 
Van  Dorn,  who  was  at  the  time  the  wife  of  said  Francis; 
that  the  said  Francis  took  letters  of  administration  on  the 
estate  of  Homer  Palmerton,  and  procured  an  order  of  the 
proper  Probate  Court  to  sell  said  land  for  the  payment  of 
the  debts  due  from  said  estate,  but  died  before  a  sale  was 
consummated;  that  David  Smith  was  appointed  adminis- 
trator de  bonis  non  of  said  estate,  and  sold  the  land  to  the 
appellee  for  the  sum  of  twelve  dollars  an  acre,  when  he 
was  offered  by  another  person,  who  was  able,  willing,  and 
ready  to  purchase  the  same,  the  sura  of  twenty-five  dollars 
an  acre;  that  the  sale  was  made  by  Smith  to  the  appellee 
without  the  knowledge  or  consent  of  the  person  offering 
twenty -five  dollars  an  acre  for  the  same,  and  without  the 
knowledge  or  consent  of  the  appellants,  or  either  of  them, 
and  for  the  fraudulent  purpose  of  putting  the  title  in  the  ap- 
pellee, and  for  the  purpose  of  cheating  and  defrauding  the 
appellants;  that  the  appellee  is  now  in  the  possession  of  the 
land  under  said  purchase,  and  that  he  has  no  other  title 
thereto;  and  that,  for  more  than  ten  years  last  past,  he  has 
kept  the  appellants  out  of  possession  of  said  land. 

The  third  paragraph  is,  in  legal  effect,  the  same  as  the 
second,  except  that  it  alleges,  in  addition,  that  Smith,  the 
administrator,  and  appellee,  conspired  together  to  sell  the 
land  to  the  appellee  for  less  than  one-half  its  value. 

Each  of  the  paragraphs  of  the  complaint  prays  for  pos- 
session of  the  land,  and  damages  for  its  detention.  The 
appellee  answered  — First,  the  general  denial;  third,  to  the 
second  and  third  paragraphs  of  the  complaint,  the  five 
yeara  statute  of  limitations;  fourth,  to  the  first  paragraph 
of  the  complaint,  the  five-years  statute  of  limitations,  aver- 
ring that  the  appellee  holds  the  land  under  an  adminis- 
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trator's  sale;  fifth j  estoppel,  alleging  that  a  part  of  the  pur- 
chase money  paid  for  the  land  at  administrator's  sale  was 
received  by  the  adult  heirs  of  Francis  M.  Palmerton,  and 
a  part  by  the  guai*dian  of  his  infant  heirs;  that  the  infants 
have  since  become  of  age,  and  settled  with  the  guardian, 
and  have  received  their  portion  of  said  money;  that  all  the 
appellants  still  hold  the  purchase  money  for  said  land  so  re- 
ceived by  them. 

The  appellee  also  filed  a  cross  complaint  setting  up  title 
in  himself,  and  asking  to  quiet  his  title.  He  also  filed  a 
claim  under  the  occupying  claimant's  act. 

A  number  of  affirmative  answers  were  filed  by  the  ap- 
pellants to  the  cross  complaint  of  the  appellee,  to  which  the 
court  sustained  a  demurrer. 

The  appellants  Francis  M.  and  Emma  M.  Palmerton  filed 
a  separate  reply,  consisting  of  five  paragraphs,  the  first  be- 
ing a  general  denial. 

The  second  is  addressed  to  the  third  paragraph  of  the 
answer,  and^admits  the  purchase  by  the  appellee  at  admin- 
istrator's sale,  but  alleges  that  they  were  not  parties  to  pro- 
ceedings which  resulted  in  the  order  for  the  sale,  and  had 
no  notice  thereof,  and  that  they  had  no  notice  of  the  frauds 
set  up  in  the  complaint  until  a  few  days  prior  to  the  com- 
mencement of  the  suit. 

The  third  paragraph  of  the  reply  is  addressed  to  the 
fourth  paragraph  of  the  answer,  and  alleges  that  they  were 
not  parties  to  the  proceeding  resulting  in  the  order  to  sell 
the  land  and  had  no  notice  thereof  ;  that,  at  the  time  the 
petition  for  the  sale  of  the  land  was  filed,  they  were  minors 
under  the  age  of  twenty-one  years,  and  that  they  are  yet 
under  the  age  of  twenty -one  years;  that  they  had  no  notice 
of  the  fraud  alleged  in  the  complaint  until  a  short  time  be- 
fore the  commencement  of  this  suit. 

The  fourth  paragraph  of  the  reply  is  addressed  to  the  fifth 
paragraph  of  the  answer,  and  alleges  that  the  order  to  sell 
the  land  was  obtained  by  Francis  M.  Palmerton,  and  that 
he  died  before  the  sale  was  consummated  ;  that  Smith  was 
appointed  administrator  de  bonis  non,  and  procured  an 
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order  for  reappraisement  of  the  land,  and  to  sell  at  private 
sale,  without  any  notice  of  his  application  therefor;  that  he 
procured  the  order  in  the  year  1874,  and  in  the  year  1875 
sold  the  land  to  the  appellee  for  its  full  appraised  value,  but 
for  less  than  one-half  of  its  actual  value  when  he  was 
offered  more  than  double  the  sum  paid  by  the  appellee ; 
that  the  appellee  was  one  of  the  appraisers  who  reappraised 
the  land. 

The  fifth  paragraph  of  the  reply  is  addressed  to  the  third, 
foarth,  fifth,  and  sixth  paragraphs  of  the  answer,  and  al- 
leges substantially  the  same  facts  set  up  in  the  second  and 
third  paragraphs  of  the  complaint,  and  in  addition  thereto, 
that  the  appellants  Francis  M.  and  Emma  M.  Palmerton 
are  yet  minors  under  the  age  of  twenty  years;  that  Smith, 
as  administrator,  procured  a  reappraisement  of  the  land, 
and  an  order  to  sell  at  private  sale,  without  giving 
any  notice  of  his  application  therefor,  and  that  appellee 
was  one  of  the  appraisers  who  reappraised  the  land;  and 
that  the  appellants  did  not  discover  the  fraud  alleged  in  the 
complaint  until  the  year  1888. 

The  appellants  also  filed  a  joint  reply  consisting  of  five 
paragraphs,  which  do  not  differ  materially  in  legal  effect 
from  the  separate  replies  filed  by  the  appellants  Francis  M. 
and  Emma  M.  Palmerton,  above  set  forth. 

The  court  sustained  a  demurrer  to  each  of  these  several 
affirmative  replies,  and  the  appellants  electing  to  stand  on 
these  pleadings,  withdrew  the  general  denials,  and  the  ap- 
pellee had  no  judgment  for  costs. 

No  question  is  made  in  this  court  as  to  the  sufficiency  of 
the  complaint,  or  as  to  the  sufficiency  of  the  answers  above 
referred  to.  It  is  urged,  however,  that  the  Circuit  Court 
erred  in  sustaining  demurrers  to  the  affirmative  answers 
to  the  appellee's  cross  complaint  and  to  the  affirmative 
replies 

No  available  error  was  committed  by  the  Circuit  Court 
in  sustaining  a  demurrer  to  the  affirmative  answers  of  the 
appellants  to  the  cross  complaint  of  the  appellee  to  quiet 
title,  as  all  defenses  thereto  were  admissible,   under  the 
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general  denial  which  was  pleaded.  ( Webster  v.  Bebinger^ 
70  Ind.  9;  Over  v.  Shannon^  75  Ind.  352 ;  East  v.  Peden^ 
108  Ind.  92;  8  N.  E.  Eep.  722;  Rev.  St.  J.881,  §  1055.) 

Each  paragraph  of  the  complaint  in  this  cause  proceeds 
upon  the  theory  that  sale  of  the  land  in  controversy  by  the 
administrator  of  the  estate  of  Homer  Palmerton  was  abso- 
lutely void. 

In  other  words,  each  paragraph  of  the  complaint  is  to 
recover  the  possession  of  the  land,  and  damages  for  its  de- 
tention, upon  the  assumption  that  the  title  of  the  appellants 
has  never  been  divested.  Upon  this  theory  the  appellants 
must  recover,  if  they  recover  at  all,  in  this  action.  In  all 
pleadings  subsequent  to  the  complaint,  it  appears  that  an 
order  was  made,  upon  proper  petition,  by  a  coiu't  of  com- 
petent jurisdiction,  with  the  proper  parties  before  the  court 
to  sell  the  land  for  the  payment  of  the  debts  due  from  the 
estate  of  Homer  Palmerton;  that  a  sale  was  made,  the  pur- 
chase price  paid,  the  sale  reported  to  the  court  and  ap- 
proved, and  a  deed  made  by  the  administrator,  and  approved 
by  the  court.  It  remains,  therefore,  to  inquire  whether 
the  matters  relied  on  by  the  appellants  rendered  the  sale 
void. 

It  is  contended  by  the  appellants,  that  the  sale  was  void 
for  the  reason — Firsts  that  there  was  a  fraudulent  conspir- 
acy and  conbination  between  the  administrator  and  the  ap- 
pellee to  transfer  the  title  to  the  land  for  much  less  than  its 
value;  second^  for  the  reason  that  the  appellants  were  not 
parties  to  the  proceedings  to  sell  the  land,  and  had  no  notice 
thereof,  and  are  not,  therefore,  bound  by  the  orders  and 
judgment  of  the  court. 

The  fraud  alleged  in  the  complaint  did  not  render  the 
judgment  of  the  court  confirming  the  sale  void.  A  judg- 
ment of  a  court  of  competent  jurisdiction  is  not  void,  in  a 
legal  sense,  unless  the  thing  the  making  it  so  is  apparent 
upon  the  face  of  the  record. 

If  the  infirmity  does  not  so  appear,  the  judgment  may 
be  voidable,  but  it  is  not  void.  {Earl  v.  Earl^  91  Ind. 
27.) 
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A  judgment  obtained  by  fraud  is  binding  on  the  parties 
until  set  aside  in  some  proceeding  instituted  for  that  pur- 
pose. ( Weiss  V.  OueriTieaUy  109  Ind.  438  ;  9  N.  E.  Bep. 
399.) 

As  we  understand  the  pleading  before  us,  it  is  not  claimed 
that  the  appellant  Mrs.  Van  Dorn  was  not  a  party  to  the 
proceeding  resulting  in  an  order  to  sell  the  land.  The  claim 
is,  as  we  understand  it,  that  after  the  death  of  Francis  M. 
Palmerton,  the  former  administrator,  and  the  appointment 
of  Smith  as  administrator  de  bonis  noUj  the  heirs  of  the 
said  Francis,  to  whom  three  fifths  of  the  land  descended, 
were  not  made  parties  to  the  subsequent  proceedings,  re- 
sulting in  a  sale  and  conveyance  of  the  land  to  the 
appellee. 

By  an  act  of  the  general  assembly  approved  February  23, 
1855,  (Rev.  St.  1876,  p.  625),  in  force  at  the  time  the  sale  in 
question  was  made.  Smith,  the  administrator  de  bonis  non, 
was  authorized  to  sell  the  land  on  the  order  procured  by 
his  predecessor  in  the  trust. 

By  the  death  of  Fi-ancis  M.  Palmerton,  Mrs.  Van  Dorn, 
who  was  then  his  wife,  became  the  owner  of  two  fifths  of 
the  land  in  dispute,  as  the  survivor  of  her  husband.  She 
also  became  the  owner  of  one  third  of  one  fifth  as  his 
widow.  As  she  was  a  party  to  the  proceeding,  she  is  bound 
by  all  that  was  done  in  the  case,  and  is  barred  by  the  five- 
years  statute  of  limitations.  She  is  also  estopped  from 
claiming  the  land  by  reason  of  accepting,  and  stiU  retaining 
a  part  of  the  price  for  which  it  was  sold.  She  cannot  have 
both  the  land  and  the  purchase  price.  {Jennings  v .  Kee^ 
5  Ind.  269;  State  v.  Stanley,  14  Ind.  411  ;  Dequindre  v. 
Williams  \  31  Ind.  456  ;  Railroad  Co  v.  Norman^  22  Ind. 
63;  Webster  v.  Bebinger,  70  Ind.  14 ;  Bumb  v.  Oard,  107 
Ind.  575;  8  N.  E.  Rep.  713.) 

It  follows  that  the  joint  replies  of  herself  and  the  other 
appellants  were  bad,  and  the  court  did  not  err  in  sustain- 
ing the  demurrer  thereto. 

It  remains  to  inquire  whether  the  failure  to  make  the 
other  appellants,  who  are  the  minor  children  of  Francis  M. 
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Palmerton,  parties  to  the  proceeding  after  his  death,  and 
before  confirmation  of  the  sale,  renders  the  sale  as  to 
them  void. 

There  is  no  question  made  as  to  the  fact  that  the  court 
had  jurisdiction  of  Francis  M.  Palmerton,  their  father,  at 
the  time  of  his  death.  When  the  land  descended  to  them, 
they  took  it,  therefore,  subject  to  the  order  previously  made 
by  the  court  to  sell  it  All  that  remained  to  be  done  was 
to  sell  the  land,  report  the  sale  to  the  court,  procure  its 
confirmation,  and  execute  a  deed  to  the  purchaser. 

The  fact  that  Francis  M.  Palmerton  died  did  not  deprive 
the  court  of  jurisdiction  to  render  a  judgment  of  confirma- 
tion. 

Black,  Judgm.  §  200,  says:  ^*The  great  preponderance  of 
authority  is  to  the  effect  that  where  the  court  has  acquired 
jurisdiction  of  the  subject-matter  and  the  persons,  during 
the  life  time  of  a  party,  a  judgment  rendered  against  him 
after  his  death  is,  although  erroneous  and  liable  to  be  set 
aside,  not  void,  nor  open  to  collateral  attack."  This  doc- 
trine seems  to  be  fully  sustained  by  the  authorities  cited  by 
Mr.  Black  in  its  support.  (See,  also,  Freem.  Judgm.  §§  140- 
153.) 

Where  it  appears  upon  the  face  of  the  record  that  a  party 
against  whom  judgment  is  rendered  was  dead  at  the  date 
of  the  judgment,  Mr.  Freeman  (section  153,  supra)  says : 
^'Even  in  such  cases  the  judgment  is  simply  erroneous,  but 
not  void.  This  is  because  the  court,  having  obtained  juris- 
diction over  the  party  in  his  lifetime,  is  thereby  empowered 
to  proceed  with  the  action  to  final  judgment ;  and  while 
the  court  ought  to  cease  to  exercise  its  jurisdiction  over  a 
party  when  he  dies,  its  failure  to  do  so  is  an  error  to  be  cor- 
rected on  appeal,  if  the  fact  of  the  death  appears  upon  the 
record,  or  by  writ  of  error  coram  nobis,  if  the  fact  must  be 
shown  aliunde.^^ 

Following  these  authorities,  we  are  constrained  to  hold 
that  the  judgment  of  the  court  confirming  the  sale  made 
by  Smith,  administrator  de  bonis  non,  to  the  appellee,  is  not 
void,  and  is  not  subject  to  a  collateral  attack  like  this.     la 
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the  matter  of  a  collateral  attack  on  a  judgment  a  minor 
stands  in  no  better  situation  than  an  adult. 

It  follows  that  the  court  did  not  err  in  sustaining  the  de- 
murrer of  the  appellee  to  the  several  affirmative  replies  of 
the  appellants  Francis  M.  and  Emma  M.  Palmerton. 

Judgment  affirmed. 


Richard   Bromley   vs.  William   W.  Mn^CHELL  and 

Another. 

[155  Massachusetts,  509.] 

Deed  or  will— Trusts — Actions. 

A  deed  purporting  to  convey  presently  and  irrevocably  all  the  grantor's  per- 
sonal property  upon  certain  trusts  is  not  invalid  though  executed  only  two 
days  before  the  death  of  the  grantor  and  the  trusts  are  testamentary  in 
their  character. 

The  grantee  in  such  a  deed  can  sue  to  recover  the  possession  of  the  property 
without  describing  himself  as  trustee,  nor  are  the  personal  representations 
of  the  grantor  necessary  parties  to  such  an  action. 

Report  from  Supreme  Judicial  Court,  Suffolk  county. 

Bill  in  equity  by  Richard  Bromley  against  William  W. 
Mitchell  and  others.  Respondents  appeal  from  a  decree  for 
complainant. 

Williams  &  Copdand  and  William  H.  Sweetlandy  for 
plaintiff. 

Chas,  Theo.  Bussell,  Chas.  A,  Wilson,  and  Arthur  H. 
Russell,  for  respondenta 

Holmes,  J. — This  is  a  bill  to  recover  possession  of  certain 
mortgage  notes  and  mortgage  deeds  held  and  secreted  by 
the  defendants  so  that  they  cannot  become  at  to  be  re- 
plevied.    The  defense  is  rested  mainly  on  the  invalidity  of 
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the  deed  under  which  the  plaintiff  claims  title.  The  judge 
who  tried  the  case  found  the  deed  to  be  valid;  and  the  ques 
tion  is  whether  there  is  any  ground  on  which  we  can  say, 
as  matter  of  law,  that  he  was  wrong. 

The  deed  is  an  absolute  conveyance  of  all  the  grantor's 
propeisty,  which  was  all  personalty,  in  trust,  to  apply  the 
income  of  or  proceeds  of  the  sale  of  the  same  in  accordance 
with  the  instructions  previously  given  to  the  plaintiff  by 
the  grantor.  These  instructions  and  trusts,  as  found  by 
the  judge,  certainly  have  a  very  testamentary  look  ;  and, 
as  the  deed  was  executed  only  two  days  before  the  grantor 
died,  we  appreciate  the  strength  of  the  argument  that  the 
parties  must  have  understood  that  the  testament  was  to 
take  effect  only  iu  case  the  grantor  died,  and  that  it  is  not 
a  deed,  but  an  ineffectual  will. 

But,  on  the  face  of  the  deed,  it  is  a  conveyance  operating 
at  once  and  irrevocably  ;  and  there  is  nothing  in  the  parol 
trusts  which  is  not  reconcilable  with  the  same  interpreta- 
tion. It  is  perfectly  possible  to  convey  all  one's  property 
upon  a  present,  irrevocable  trust,  to  pay  one's  debts,  and  so 
forth,  as  found  in  this  case.  If  the  trusts  include  gifts 
which  do  not  pass  to  the  possession  of  the  cestuis  que 
trustent  until  the  death  of  the  donor,  that  is  not  conclusive 
against  the  instrument  behig  a  deed,  and  valid  as  such. 
{Krdl  V.  Codman,  [Mass.]  28  N.  E.  Rep.  578,  [Oct.,  1891]; 
West  V.  West  [Mass.]  29  N.  E.  Rep.  582  [Jan.,  1892.])  This 
case  is  not  like  that  of  an  instrument  purporting  to  convey 
only  such  property  as  the  grantor  may  own  at  his  death, 
and  leaving  him  with  all  the  rights  of  ownership,  and  free 
to  dispose  of  what  he  sees  fit,  meantime.  {Oage  v.  Oage,  12 
N.  H.  371;  In  re  Diez,  50  N.  Y.  88  ;  In  re  Knight,  2  Hagg. 
Ecc.  554.)  Nor  is  it  the  case  of  an  instrument  purporting  to 
be  a  will,  notwithstanding  some  ambiguous  expressions. 
(See  Habergham  y.  Vincent,  2  Ves.  Jr.  204,  230,  231;  Hick' 
sonr.Witham,  Finch,  195,  1  Ch.  Cas.  248;  Carle  y.  Under- 
hill,  3  Bradf.  Sur.  101.)  Nor  is  it  like  any  other,  where, 
rightly  or  wrongly,  the  document  is  construed  as  irrevoca- 
ble on  its  face.    {Turner  v.  Scott,  51  Pa.  St.  126;  Frede- 
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rick's  Appeal,  52  Pa.  St.  888;  Frew  v.  Clark,  80  Pa.  St.  170, 
178  ;  Symmes  v.  Arnold,  10  Ga.  f^06*;   Sartor  v.   Sartor,  39 

'  Miss.  760,  771,  772;  Warriner  v.  Rogers,  L.  E.  16  Eq.  340, 
353.)    (Compare  West  v.  West,  supra.) 

If,  then,  we  are  to  decide  in  favor  of  the  defendant,  we 
must  look  outside  of  the  deed.  If  we  do  that,  it  seems  a 
strong  thing  to  say  that  the  instrument  purporting  to  ope- 
rate at  once  upon  execution  may  be  shown  to  have  been 
intended  or  understood  by  the  parties  to  take  effect  only  on 
the  grantor's  death,  by  evidence  which  does  not  go  to  the 
height  of  negativing  an  effectual  delivery.  (See  Oreen  v. 
Froud,  3  Keb.  310,  1  Mod.  117;  Wareham  v.  Sellers,  9  Gill 
&  J.  98;  Lautenshlager  v.  LautensMager ,  80  Mich.  286,  45 
N.  W.  Rep.  147;  Sharp  v.  Hall,  86  Ala.  110,  6  South.  Rep. 
497;  Compare  Fairbanks  v.  Metcalf,  8  Mass.  230,  238; 
Ward  V.  Levns,  4  Pick.  518,  520  ;  Stevens  v.  Stevens,  150 
Mass.  557,  23  N.  E.  Rep.  378;  Olynn  v.  Oglander,  2  Hagg. 
Ecc.  428,  431,  432.)  That  proposition  is  very  different  from 
saying  that  when  a  deed  fails  as  a  deed,  for  some  indepen- 
dent reason,  it  may  have  effect  as  a  will ;  a  principle  for- 
merly applied  in  England,  but  now  of  Uttle  practical 
importance  in  this  state,  since  the  requirement  of  three  ' 
witnesses  for  all  wills.  {Mastenrman  v.  Maberly,  2  Hagg. 
Ecc.  235,  247  ;  In  re  Morgan,  L.  R.  1  Prob.  &  Div.  214; 
Mittedge  v.  Lamer,  4  Desaus.  Eq.  617,  622.) 

But  whether  or  not  the  defendants  could  make  out  a  case 
outside  of  the  deed,  except  by  disproving  the  delivery,  the 
understanding  of  the  parties,  as  well  as  the  delivery,  is  a 
question  of  fact;  and  whatever  is  material  to  the  plaintiff's 
case  has  been  found  in  his  favor.  The  evidence  is  not  be- 
fore us,  and  there  is  nothing  which  enables  us  to  say  that 
the  finding  was  wrong.    We  must  take  it  that  the  parties 

*  understood  and  intended  an  immediate  conveyance,  if  that 
is  material,  and  the  instrument  was  delivered.  As  it  pur- 
ports to  be  such  a  conveyance,  and  as  the  trusts  are  con- 
sistent with  its  being  so,  the  plaintiff's  case  is  made  out. 
There  are  not  the  same  objections  to  a  reference  outside 
the  document  for  the  trusts  which  in  Olliffe  v.  Wells  (130 
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Mass.  221),  were  held  to  exist  in  the  case  of  a  will,  if  it  is 
not  enough  to  say  that*the  deed  gives  the  plaintiff  the  legal 
ownei-ship  of  the  papers. 

There  is  no  question  here  of  any  intention  to  defeat 
rights  of  third  persons,  which  would  have  been  paramount 
if  the  grantor  attempted  to, make  the  same  disposition  by 
wiU,  if  such  intent  could  be  material  when  an  otherwise 
vaUd  conveyance  is  made.  {Krell  v.  Codman  [Mass.]  28  N. 
E.  Rep.  578  [Oct.,  1891];  White  v.  Bigelow  [Mass.]  28  N.  E. 
Rep.  904  [Nov.,  1891];  Stone  v.Hackett,  12  Gray,  227,  233.) 

There  was  no  necessity  for  the  plaintiff  to  describe  him- 
self as  a  trustee.  Association  v.  McAllister^  153  Mass.  292, 
297,  26  N.  E.  Rep.  862.  It  would  not  have  been  proper  to 
make  the  grantor's  executor  or  administrator  a  party.  The 
issue  is  simply  whether  the  plaintiff  can  replevy  certam^ 
chattels  of  the  defendant,  not  what  will  become  of  them  if 
the  plaintiff  fails.  No  one  but  the  present  parties  is  enti- 
tled to  be  heard  on  the  question  which  of  the  two,  as 
between  themselves,  shall  have  possession  of  the  chattels. 

Decree  for  plaintiff. 


An  instrument  by  which  certain  personalty  is  transferred  to  one  in  trust,  to 
pay  the  income  and  profits  arising  from  it  to  the  grantor  during  her  life,  and 
directing  that  money  coming  into  the  hands  of  the  grantee  by  virtue  of  the 
trust  shall  be  invested  in  real  estate  designated  by  the  grantor,  and  that  after 
her  death  the  grantee  shall  distribute  among  her  children  all  of  said  property, 
does  not  constitute  a  gift  inter  mw<,  nor  is  it  a  testamentary  disposition,  but  is^ 
a  deed  of  trust  operating  in  praesenti.  dimming  v.  Gumming.  3  Ga.  469,  484; 
Jackson  v.  Culpepper,  id.  569,  673;  Forney  v.  Reraey,  77  Iowa,  549;  7  Am. 
Prob.  Rep.  478;  42  N.  W.  Rep.  439;  Mayor  of  Baltimore  v.  Williams,  6  Md. 
235,  262.  As  to  the  distinction  between  instruments  testamentary  in  their 
character  and  those  creating  a  present  interest  or  obligation,  see  note  to  Robin- 
son Y.  Brewster,  mpra. 
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In  Matter  of  Proving  the  Last  Will  and  Testament  of 
Virginia  S.  Kaufman,  formerly  Virginia  S.  Dillon, 
Deceased. 

[131  New  York,  620.] 

Revocation  of  will  —  Marriage  of  widow. 

A  will  made  by  a  widow  is  revoked  by  her  subsequent  remarriage,  she  being 
an  unmarried  woman  within  the  meaning  Rev.  St.,  N.  T.,  art.  8,  tit.  1, 
c.  6,  providing  that  the  marriage  of  an  unmarried  woman  shall  have  that 
effect. 

Appeal  from  judgment  of  Supreme  Court,  general  term, 
first  department,  affirming  the  decree  of  the  surrogate  of 
New  York  county  refusing  to  admit  to  probate  the  will  of 
Virginia  S.  Kaufman,  deceased. 

Louis  Marshall  and  Henry  J.  Meinhardy  for  appellant. 

Wise  &  LichtensteiTiy  {Morris  S.  Wise,  of  counsel,)  for 
respondent. 

Gray,  J. — This  will  was  made  by  the  deceased  while  she 
was  the  widow  of  one  Dillon.  She  subsequently  inter- 
married with  Kaufman,  and  died,  leaving  him  surviving. 
The  executor  appointed  in  this  will  offered  the  instrument 
for  probate,  but  was  opposed  in  his  proceedings  by  Kauf- 
man, who  claimed  that  the  will  had  been  revoked  by  tes- 
tatrix's marriage  with  him,  and  who  has  been  sustained  in 
that  claim  by  the  surrogate  and  the  general  term.  In  their 
decisions,  those  courts  were  clearly  right,  and  we  should 
say  nothing  here,  in  disposing  of  this  appeal,  were  it  not 
for  the  statement  that  there  is  no  authoritative  decision  by 
this  court  upon  the  particular  question.  We  should  sup- 
pose that  the  case  of  Brown  v.  Clark,  (77  N.  Y.  369),  was  a 
sufficient  authority  in  point,  although  the  testatrix  in  that 
case  was  a  woman  who  had  never  been  married  at  all.  For 
any  discussion  as  to  the  operation  of  the  acts  passed  by  the 
legislature  of  this  state  in  relation  to  married  women,  and 
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their  effect  in  conferring  upon  them  testamentary  capacity, 
reference  may  be  had  to  that  case. 

The  appellant  attempts  an  argument  upon  the  meaning 
to  be  given  to  the  words  **  unmarried  woman"  in  the  stat- 
ute, and  seeks  to  give  substance  to  it  by  reference  to  some 
cases  arising  upon  the  construction  of  wills,  and  where  the 
discussion  bore  upon  the  presumed  intention  of  the  testator 
in  his  gifts  or  limitations  of  property.  But  such  cases  can 
have  no  influence  upon  the  question  of  what  is  accomplished 
by  the  Revised  Statutes  in  the  provision  that  ''a  will  exe- 
cuted by  an  unmarried  woman  shall  be  deemed  revoked  by 
her  subsequent  marriage."  (Chapter  6  of  title  1  of  article  3, 
part  II,  2  R.  S.  64,  §  44.) 

It  was  a  recognition  of  the  common-law  rule,  which,  in 
the  operation  of  the  statute  upon  the  civil  status  of  the 
married  woman,  is  unaffected  by  the  enlargement  of  her 
legal  capacities.  At  common  law,  the /erne  sole,  in  marry- 
ing, merged  her  legal  identity  in  that  of  her  husband.  In 
the  unity  of  person  caused  by  the  mairiage  relation  the  wife 
lost  the  control  of  her  property,  and  hence  of  her  will. 
Under  our  statutes,  that  identity  of  person  is  only  affected 
and  separate  legal  capacity  is  only  conferred  upon  the  wife 
to  the  precise  extent  mentioned  in  the  enabling  acts.  As 
we  have  repeatedly  held,  the  common  law  has  been  no  further 
abrogated  than  is  read  in  the  statute.  Nothing  has  been 
enacted  which  alters  the  provision  that  her  will  is  revoked 
by  a  subsequent  marriage.  There  is  sufficient  reason  for 
the  continuance  of  the  rule  in  the  changed  relations  of  the 
woman.  Her  new  status j  as  wife,  induces  the  presumption 
of  a  new  testamentary  intention,  and  demands  a  new  testa- 
mentary act,  The  unmarried  woman,  referred  to  by  the 
statute,  must  be  defined  according  to  that  rule  of  statutory 
construction  which  requires  that  the  words  used  in  legal  en- 
actments shall  be  understood  and  taken  in  their  ordinary 
and  familiar  significance.  So  read,  the  unmarried  woman 
of  the  statute  is  the  woman  who  is  not  in  a  state  of  mar- 
riage. That  the  legislature  could  have  had  any  other  idea 
is  both  inconceivable  and  unreasonable. 
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The  judgment  below  should  be  affirmed,  with  costs  to  the 
respondent,  as  against  the  appellant. 
All  concur. 


As  to  the  revocation  of  a  will  by  the  marriage  of  2k  feme  9ole,  see  note  to  Hoitt 
¥.  Hoitt,  5  Am.  Prob.  Rep.  528. 


Joseph  P.  Robinson  et  al  v.  Euza  J.  Brewster  et  al. 

[140  niinois,  649.] 

Form  or  will — Signature  by  mark — Attestation — Proof — 

Declarations. 

An  instrument  in  form  assigning  and  setting  over  to  a  daughter  in  considera- 
tion of  one  dollar  and  of  the  grantor's  affection,  all  his  property,  real  and 
personal,  to  have  the  same  after  his  death  is  a  valid  will  if  executed  in  the 
proper  manner. 

A  will  is  effectively  signed  when  the  testator  makes  his  mark  in  the  presence 
of  the  subscribing  witnesses. 

A  formal  attestation  clause  is  not  necessary  to  the  validity  of  the  will ;  it  is 
sufficient  if  the  witnesses  sign  their  names  in  the  presence  of  the  testator 
and  at  his  request. 

One  of  the  witnesses  to  the  will  having  died,  proof  of  his  signature  and  that 
the  will  and  the  signature  of  the  testator  are  in  his  handwriting  and  the 
testimony  of  the  other  witness  that  both  were  present  when  testator  signed 
the  will,  and  that  he  believes  the  testator  to  have  been  of  sound  mind  and 
memory  is  sufficient  proof  of  the  execution  of  the  will  to  entitle  it  to  be 
admitted  to  probate. 

In  the  absence  of  any  evidence  tending  to  show  that  testator  did  not  know  the 
contents  of  the  will,  the  admission  in  evidence  of  his  declarations  made 
after  the  execution  is  not  prejudicial  error. 

Error  to  Circuit  Court,  Macon  county. 
Bill  to  set  aside  will  of  Joseph  Robinson,  deceased.   Com- 
plainants bring  error  to  a  judgment  sustaining  the  will. 

TF.  C.  JohnSy  for  plaintiffs  in  error. 

Buckingham  &  Schroll  and  W.  T.  CassinSy  for  defendants 
in  error. 
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Magruder,  C.  J. — This  is  a  bill  filed  in  the  Circuit  Court 
of  Macon  county  on  April  4,  1890,  by  Joseph  Bobinson  and 
Margaret  McEoberts,  children  of  Joseph  Robinson,  deceased, 
against  Eliza  J.  Brewster  and  Christopher  C.  Robinson, 
also  children  of  said  deceased,  and  Casper  Ellwood,  admin- 
istrator  with  the  will  annexed  of  the  estate  of  said  Joseph 
Robinson,  for  the  purpose  of  setting  aside  the  will  of  said 
Joseph  Robinson.  Eliza  J.  Brewster  and  the  administrator 
answered  the  bill,  but  Christopher  C.  Robinson  failed  to 
answer,  and  default  was  entered  against  him.  The  court 
directed  an  issue  of  law  to  be  made  up  whether  the  writing 
described  in  the  pleadings,  and  purporting  to  be  the  will  of 
the  deceased,  was  the  last  will  and  testament,  and,  said 
issue  having  been  submitted  to  the  jury  for  trial  under  in- 
structions from  the  court,  a  verdict  was  returned  finding 
such  writing  to  be  the  will  of  the  said  Joseph  Robinson. 
Motion  for  new  trial  was  overruled,  and  decree  rendered  in 
accordance  with  the  verdict,  finding  that  said  will  was  duly 
executed,  and  ordering  the  same  to  be  established  and  con- 
firmed, and  dismissing  the  bill  as  to  the  defendants  who 
answered. 

■  Joseph  Robinson  died  testate  on  January  13,  1890,  leav- 
ing him,  surviving,  as  his  only  heirs  at  law,  the  four  chil- 
dren above  named,  and  owning  certain  lots  in  Decatur,  and 
land  in  Macon  county,  and  a  considerable  amount  of  per- 
sonal property.  On  January  17,  1890,  the  defendant  in 
error  Eliza  Jane  Brewster  produced  before  the  County 
Court  for  probate,  as  the  will  of  her  deceased  father,  the 
following  instrument,  to  wit :  ^^  Know  all  men  by  these 
presents,  that  I,  Joseph  Robinson,  for  the  consideration  of 
one  dollar,  to  me  in  hand  paid,  as  well  as  my  affection,  do 
hereby  assign,  and  set  over  to  my  daughter  Eliza  Jane 
Brewster  all  of  my  property,  both  personal  and  real,  to  have 
the  same  after  my  death. 

Witness  my  hand  and  seal  this  7th  day  of  May,  1877. 

hia 

Joseph  X  Robinson. 

(Attest):  J.  S.  Post,  [seal.] 

E.  McClellan.*'        [seal.] 
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This  instrument  was  then  and  there  admitted  to  probate 
as  the  will  of  the  deceased  by  the  County  Court  The  pro- 
ceedings upon  the  probate  thereof  show  that  E.  McClelian 
and  William  T.  Cassius  personally  appeared  in  open  court, 
and  swore  that  they  personally  know  the  handwriting  of 
J.  S.  Post,  subscribing  witness  to  said  instrument,  and  well 
knew  his  signature,  and  had  frequently  seen  him  write, 
and  that  they  verily  believed  that  the  name  of  J.  S.  Post, 
subscribed  as  witness  to  the  execution  of  said  will,  was 
thereto  subscribed  by  him  as  such  subscribing  witness;  and 
E.  McClelian,  the  subscribing  witness  to  said  instrument, 
swore  that  he  was  present,  and  saw  the  said  Joseph  Robin- 
son sign  said  instrument,  and  that  he  believes  the  said  tes- 
tator was  of  sound  mind  and  memory,  of  lawful  age,  and 
under  no  constraint  when  he  signed  said  will. 

Upon  the  trial  before  the  Circuit  Court,  the  files  of  the 
County  Court,  showing  the  said  document  as  the  will  of 
the  deceased,  together  with  the  accompanying  affidavits  of 
the  witnesses  as  above  set  forth,  and  the  oath  of  the  admin- 
istrator, were  admitted  in  evidence.  The  material  part  of 
the  testimony  of  McClelian,  as  introduced  by  the  defend- 
ants upon  the  trial,  is  as  follows  :  ' '  I  am  circuit  clerk  of 
Macon  county  and  have  been  twenty-two  years.  I  knew 
Joseph  Robinson  twenty-five  years,  I  guess.  I  saw  this  in- 
strument of  writing  in  J.  S.  Post's  office  on  May  7,  1877. 
By  request  of  Joseph  Robinson  I  went  up  to  J.  S.  Post's 
office,  and  witnessed  the  same  My  best  recollection  is,  I 
was  standing  on  the  sidewalk  in  front  of  Skelly's  grocery 
store  when  he  made  the  request.  At  that  time  his  mind 
and  memory  were  both  good.  He  said  he  was  making  his 
will,  and  wanted  me  to  witness  it.  J.  S,  Post  was  acting 
as  an  attorney.  J.  S.  Post  wrote  and  prepared  the  instru- 
ment in  controversy  in  this  case,  proposed  by  Eliza  Jane 
Brewster  as  the  will  of  Joseph  Robinson.  Upon  that  occa- 
sion I  went  with  Robinson  to  Post's  office,  for  the  purpose 
aforesaid.  Robinson  signed  it  by  his  mark,  and  Post  and  I 
witnessed  it.  The  instrument  was  signed  by  Robinson 
himself  in  the  presence  of  Post  and  myself.     We  were  all 
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present  at  the  same  time.  Bobinson  signed  it,  and  then 
Post  and  I  signed  it  as  witnesses.  Post  and  I  signed  it  as 
witnesses  in  the  presence  of  and  at  the  request  of  Eobinson. 
That  is  J.  S.  Post's  signature,  and  I  saw  him  write  it  there. 
That  is  the  signature  of  E.  McClellan,  and  in  his  handwrit- 
ing. When  he  executed  this  instrument  Robinson's  mind 
was  sound,  and  his  business  capacity  was  good.  I  had 
business  transactions  with  him  up  to  within  six  months  of 
his  death.  I  don't  recollect  whether  the  instrument  was 
read  over  to  him  or  not  at  that  time.  I  knew  Post  for  forty 
years,  and  was  intimately  acquainted  with  him.  He  was  a 
practicing  attorney.  I  have  seen  him  write,  and  am  famil- 
iar with  his  handwriting.  The  body  of  the  instrument  is 
in  his  handwriting.  He  is  dead.  His  death  occurred  be> 
fore  January  17, 1890,  about  five  years  ago,  I  think.  I  saw 
Robinson  make  his  mark  to  said  instrument.  I  don't  know 
whether  Post  saw  Robinson  sign  it  by  making  his  mark  or 
not.  He  was  present,  and  in  a  position  where  he  could 
have  seen  him  sign  it  Post  superintended  the  execution 
of  the  instrument.  I  can't  tell  whether  Robinson  saw 
me  sign  my  name  as  a  witness.  He  was  in  a  position  to 
have  seen  me  sign  it.  We  all  signed  it  at  the  same  time, 
and  at  the  same  table,  and  were  within  a  few  feet  of  each 
other  during  the  whole  transaction.  Robinson  controlled 
his  real  and  personal  property  himself.  It  was  only  a  few 
minutes  after  he  requested  me  to  go  up  to  Post's  office  be- 
fore I  went  up  and  saw  him  sign  the  paper  in  controversy. 
The  instrument  had  been  prepared  previous  to  our  going 
there  upon  that  occasion.  The  instrument  now  shown  me  is 
the  same  which  was  shown  to  me  when  I  testified  in  the 
County  Court  at  the  time  it  was  admitted  to  probate." 
Upon  cross-examination  the  witness  said :  *  *  Robinson  could 
not  read  or  write.  Part  of  the  time  he  was  a  man  of  very 
intemperate  habits.  I  don't  think  his  habits  were  worse  in 
1877  than  at  other  times.  I  don't  think  he  was  an  habitual 
drinker.  I  do  not  think  he  was  intoxicated  when  I  met 
him  on  the  street  Skelly's  grocery  was  across  the  street 
from  Post's  office, — eighty  feet,  probably.    I  walked  across 
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the  street  with  Robinson.  I  remained  at  Post's  office  some 
time,  talking,  after  I  signed  the  paper.  It  was  written 
when  we  got  there,  except  the  signatura  I  think  the  words, 
'Joseph  Robinson,  his  mark,'  were  written  when  we  got 
there.  I  don't  think  it  was  read  over  to  Robinson  while  I 
was  there.  I  don't  recollect  that  Post  or  Robinson  said 
anything  about  the  contents  of  the  paper,  or  about  the 
paper  having  been  read  over  to  Robinson.  He  did  not  re- 
quest me  to  sign  it  as  a  witness  in  the  office,  but  on  the 
sidewalk.  He  did  not  have  the  paper  with  him  when  he 
met  me  on  the  sidewalk;  this  is  the  paper  they  requested 
me  to  sign  when  I  got  up  in  the  office.  I  do  not  recollect 
whether  Robinson  said  anything  about  this  paper  being  his 
will  after  we  got  into  the  office.  When  my  attention  was 
first  called  to  this  paper,  my  recollection  of  it  was  very  in- 
distinct. If  I  had  not  seen  my  signature,  I  could  not  have 
recalled  the  transaction.  Before  April  4,  1890,  I  told  Mr. 
Johns  I  could  not  remember  whether  anything  was  said  to 
me  by  Robinson  about  this  paper  being  a  will."  Upon  his 
redirect  examination,  the  witness  said:  ''  Robinson  was  all 
right,  as  to  sobriety,  when  this  instrument  was  executed. 
He  was  in  a  condition  to  transact  business  intelligently  at 
that  time.  No  persons  were  in  the  office  at  the  time  except 
Post,  Robinson  and  myself.  My  opinion  is  that  Robinson 
understood  all  about  it.  I  do  not  pretend  to  say  of  my  own 
knowledge  that  Robinson  knew  the  contents  of  this  paper 
which  I  signed  as  a  witness." 

The  defendants  examined  only  two  other  witnesses  besides 
McClellan.  One  of  these  swore  that  upon  one  occasion  Mr. 
Robinson  was  talking  to  her  about  his  daughter  Eliza,  and 
said  that  a  couple  of  months  after  the  death  of  his  wife  he 
had  gone  up  into  Capt.  Post's  office,  and  made  out  a  paper, 
and  had  come  home  and  given  it  to  Eliza;  so  that  after  he 
was  dead  and  gone  she  should  have  all  he  was  worth.  The 
other  witness  testified  that  he  was  upon  one  occasion  at  Mrs. 
Brewster's  house  when  her  father  was  there,  and  this  paper 
was  produced  and  read  in  the  hearing  of  Mr.  Robinson,  and 
he  said  it  was  his  will,  and  just  what  he  had  ordered. 
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The  complainants  introduced  no  testimony  except  that 
of  three  witnesses,  whose  evidence  tends  to  show  that  Post, 
the  attorney,  had  moved  his  office  from  its  former  location, 
so  that  in  May,  1877,  it  was  not  at  the  place  where  the 
witness  McClellan  had  located  it. 

The  evidence  other  than  that  of  McClellan  tends  to  show 
that  the  deceased  could  read  what  was  printed,  but  could 
not  write,  or  read  what  was  writt^en. 

1.  As  to  the  execution  of  the  instrument  admitted  to  pro- 
bate as  the  will  of  Joseph  Robinson,  deceased.  There  is  a 
concurrence  of  the  four  requisites  which  have  been  held 
to  be  necessary  in  order  to  entitle  a  will  to  probate.  {Can- 
atsey  v.  Canatsey,  130  111.  397;  22  N.  E.  Rep.  695.)  (1)  The 
instrument  is  in  writing,  and  was  signed  by  Joseph  Robin- 
son. McClellan  swears  that  he  saw  Robinson  make  his 
mark,  and  a  signature  is  just  as  effective  where  the  testa- 
tor makes  his  mark  as  where  he  signs  his  name.  {Doran 
V,  Mullen^  78  111.  342.)  (2)  The  instrument  is  attested  by 
two  credible  witnesses,  McClellan  and  Post.  The  subscrib- 
ing witnesses  signed  the  instrument  in  the  presence  of  Rob- 
inson, and  at  his  request,  and  their  names  are  written 
opposite  or  under  the  word  ''Attest."  It  is  not  indispens- 
able that  the  witnesses  should  subscribe  any  formal  clause 
of  attestation.  (1  Redf.  Wills,  4th  ed.  p.  232,  §  6,  and  note 
14.)  (3)  McClellan,  one  of  the  subscribing  witnesses,  swears 
that  he  and  Post,  the  subscribing  witnesses,  were  present 
when  Robinson  signed  the  instrument,  and  that  he,  McClell- 
an, saw  Robinson  sign  it,  and  it  was  so  signed  by  him  in 
the  presence  of  the  two  subscribing  witnesses.  The  two 
subscribing  witnesses  do  not  declare  on  oath  in  this  case 
that  they  were  present  and  saw  the  testator  sign  the  in- 
strument in  their  presence,  because  one  of  them  died  before 
the  will  was  admitted  to  probate  in  the  County  Court. 
But  section  6  of  the  act  in  regard  to  wills  provides  that  "in 
all  cases  where  any  one  *  *  *  of  the  witnesses  to  any 
^.jll  *  *  *  ghall  die,  *  *  *  so  that  that  his  *  *  * 
testimony  cannot  be  procured,  it  shall  be. lawful  *  *  * 
to  admit  proof  of  the  handwritting  of  any  such  deceased 
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*  *  *  witness,  »  *  *  and  such  other  secondary  evi- 
dence as  is  admissible  in  courts  of  justice  to  establish  written 
contracts  generally,  in  similar  cases.  Here  it  was  proven 
that  the  signature  of  J.  S.  Post,  as  subscribed  to  the  instru- 
ment, was  in  the  handwriting  of  said  Post,  and  that  the 
instrument  itseU  was  in  his  handwriting,  and  that  he  was 
present  and  superintended  the  execution  of  the  instrument. 
We  think  that  the  proof  required  by  section  6  was  fur- 
nished, and  that,  under  that  section,  the  will  was  as  much 
entitled  to  probate  as  though  the  deceased  witness  had  been 
present.  (4)  It  is  proven  by  the  testimony  of  McClellan 
that  he  believes  Bobinson  to  have  been  of  sound  mind  and 
memory  when  he  signed  the  instrument.  We  are  of 
opinion  that  the  execution  of  the  instrument  was  properly 
established  by  proof. 

2.  It  is  claimed  by  the  plaintiffs  in  error  that  the  court 
below  erred  in  admitting  evidence  of  the  declarations  of  the 
testator  made  after  and  subsequent  to  his  execution  of  the 
instrument  in  question.  It  is  also  claimed  that  the  court 
erred  in  instructing  the  jury  that  the  presumption  of  the 
testator's  knowledge  of  the  contents  of  the  instrument, 
arising  from  the  fact  that  he  signed  it,  might  be  considered 
by  them,  **in  connection  with  all  the  other  evidence  in  the 
case,  in  determining  the  question  as  to  whether  he  actually 
knew  the  contents  of  the  paper  at  the  time  he  executed  it." 

The  parol  declarations  of  a  testator,  made  before  or  after 
the  execution  of  a  will,  cannot  be  admitted  for  the  purpose 
of  invalidating  the  will.  {Dickie  v.  Carter j  42  111.  376.) 
It  has  been  held,  however,  that  declarations  of  a  testator, 
made  subsequently  to  the  execution  of  a  will,  may  some- 
times be  admitted  merely  for  the  purpose  of  showing  his 
knowledge  of  its  contents  in  cases  where  it  has  been  charged 
that  he  was  imposed  upon  by  not  being  informed  of  such 
contents.  (1  Redf.  WiUs,  4th  ed.,  p.  567,  c.  10,  §§  14,  15.) 
In  the  present  case  we  think  that  the  evidence  of  such  dec- 
larations might  well  have  been  omitted,  but  we  do  not 
think  they  could  have  done  the  complainants  any  harm. 
Where  the  execution  of  a  will  by  the  testator  is  proven,  as 
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was  done  in  this  case,  in  such  manner  as  the  statute  pre- 
scribes, it  will  be  presumed  that  the  testator  knew  its  con- 
tents. (1  Redf.  Wills,  4th  ed.,  p.  567,  c,  10,  §  14,  note  61.) 
Our  statute  of  wills  does  not  require  that  the  party  execu- 
ting a  will  shall  make  a  declaration  that  it  is  his  will.  {Dickie 
V.  Carter^  supra.)  In  this  case,  however,  the  proof  does 
show  that  the  testator  told  McClellan  he  was  making 
his  will,  and  wanted  McClellan  to  witness  it.  The  paper 
in  controversy  was  produced  to  McClellan  a  few  moments 
after  he  was  asked  to  go  to  Post's  office  to  witness  a  will. 
It  is  true  that  the  instrument  was  not  read  over  to  Robin- 
son at  the  time  of  its  execution,  nor  did  he  then  formally 
declare  in  words  that  it  was  his  will.  But  it  is  not  neces- 
sary to  prove  that  the  testator  knew  the  contents  of  the 
will.  Such  knowledge  is  presumed  from  the  fact  of  hia 
execution  of  it.  {Doran  v.  Mullen^  supra;  Keithley  v. 
Stafford,  126  HI.  507;  18  N.  E.  Rep.  740.)  In  the  case  at 
bar  the  complainants  introduced  no  proof  whatever  to  rebut 
the  presumption  of  knowledge  arising  from  the  execution 
of  the  instrument.  If,  therefore,  the  evidence  of  subse- 
quent parol  declarations  tending  to  show  knowledge  of  its 
contents  had  not  been  introduced,  the  jury  would  have 
been  justified  in  finding  that  Robinson  knew  the  contents 
of  the  paper  from  the  fact  that  he  signed  it.  The  evidence 
of  the  declarations  was  merely  cumulative,  and  in  aid  of 
the  presumption  arising  from  the  execution.  There  is  no 
proof  that  any  fraud  or  imposition  was  practiced  upon 
Robinson,  or  that  anything  was  done  to  conceal  from  him 
the  nature  or  meaning  of  the  instrument  which  he  was 
signing.  Where  testimony  only  tends  to  establish  what, 
in  the  absence  of  proof,  is  a  legal  presumption,  it  may  be 
irrelevant,  but  it  can  certainly  work  no  injury  in  the  ab- 
sence of  any  proof  tending  to  rebut  or  overthrow  such  pre- 
sumption. {Powell  V.  McCord,  121  111.  330;  12  N.  E.  Rep. 
262;  In  re  Bonse's  Willy  18  111.  App.  433.) 

3.  As  to  the  form  of  the  instrument.  "A  last  will  and 
testament  may  b^i  defined  as  the  disposition  of  one's  prop- 
erty to  take  effect  after  death."    (1  Redf.  Wills,  4th  ed.,  p. 
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5,  c.  2,  §  2,  par.  1.)  The  instrument  in  controversy  is  a 
disposition  of  property  to  take  effect  after  death.  It  is 
testamentary  in  character,  and  wholly  executory.  The 
daughter  was  not  to  have  or  become  the  owner  of  the  estate 
until  her  father's  death.  The  vesting  is  deferred  both  in 
interest  and  possession,  until  the  death  of  the  maker.  The 
statement  to  McClellan  that  he  was  making  his  will,  and 
request  to  McClellan  to  come  and  witness  the  will,  made, 
as  such  statement  and  request  were,  only  a  few  moments 
before  signing  the  paper,  so  as  to  be  really  a  part  of  the 
res  gestcBy  indicate  that  it  was  Bobinson's  intention  to  make 
this  instrument  his  will.  {Frew  v.  Clark,  80  Pa.  St.  170; 
Johnson  v.  Yancey,  65  Amer.  Dec.  646;  20  Ga.  707;  Badgley 
V.  Votrain,  68  HI.  25;  Olney  v.  Howe,  89  HI.  556;  Roth  v. 
Micholis,  126  LI,  325;  17  N.  E.  Eep.  809;  Comer  v.  Coiner, 
120  lU.  420;  11  N.  E.  Rep.  848.) 

4.  The  instructions  given  conform  to  the  views  herein 
expressed.  The  only  one  of  the  given  instructions  which 
is  complained  of  has  already  been  noticed.  Counsel  for 
plaintiffs  in  error  urge  it  as  error  that  the  court  below  re- 
fused to  give  instructions  numbered  5  and  6,  and  asked  by 
the  complainants.  Upon  a  careful  comparison  of  these  re- 
fused instructions  with  those  that  were  given,  as  they  are 
set  forth  in  the  record,  we  find  that  all  which  is  material 
in  the  former  is  expressed  in  the  latter. 

The  decree  of  the  Circuit  Court  is  affirmed. 


Testamentarj  etaaracterofinstrnments.— Whatever  may  be  the  form  of 
an  instrument,  ii  may  be  testamentary  in  its  character  and,  subject  to  compli- 
ance with  the  statutory  requirements  as  to  publication  and  attestation,  enti- 
tled to  probate.  Walker  v.  Jones,  23  Ala.  448,  456;  Kinnebrew  v.  Kinnebrew's 
Adm'r.  35  Ala.  628,  640;  Daniel  v.  Hill,  52  Ala.  430,  436;  Jordan  v.  Jordan's 
Adm'r,  65  Ala.  801,  805;  Sharp  v.  Hall,  86  Ala.  110,  113;  5  So.  Rep.  497; 
Mitchell  V.  Donohue,  100  Cal.  202;  34  Pac.  Rep.  614;  Kirkpatrick  v.  Pyle,  G 
Hoost.  (Del.)  659;  Hester  v.  Young,  2  Ga.  31,  50;  Sperber  v.  Balster,  66  Ga. 
317,  821;  Jackson  v.  Jackson's  Adm'r,  6  Dana  (Ky.),  257;  Succession  of  Mor- 
vant,  45  La.  Ann.  207;  12  So.  Rep.  349;  Carey  v.  Dennis,  13  Md.  1,  17;  Kelle- 
her  V.  Keman,  60  Md.  440,  442;  3  Am.  Prob.  Rep.  417;  Wall  v.  Wall,  30  Miss. 
91;  Sartor  v.  Sartor,  39  Miss.  760,  771;  Hunt  v.  Hunt,  4  N.  H.  434;  Turner  v. 
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Scott,  51  Pa.  St.  126,  134;  Morrell  v.  Dickey,  1  John.  Ch.  (N.Y.)  151;  Ex  parte 
Day,  1  Bradf.  (N.  Y.)476,  482;  Frew  v.  Clarke,  80  Pa.  St.  170;  Lyles  v.  Lyles, 
2  Nott  &  Mc.  (S.  C.)  531;  McGee  v.  McCants,  1  McCord  (8.  C),  517;  Arm- 
strong V.  Armstrong,  4  J.  Baxter  (Tenn.),  357;  1  Am.  Prob.  Rep.  206;  Fergu- 
son V.  Ferguson,  27  Tex.  389.  And  cannot  be  given  effect  as  an  instrument  of 
a  different  cliaracter  because  not  executed  in  conformity  with  statutory  re- 
quirements. Hester  v.  Young,  2  Ga.  31,  47;  Olney  v.  Howe.  89  111.  556;  Cline 
V.  Jones,  111  111.  563;  5  Am.  Prob.  Rep.  841;  Cover  v.  Stem,  677  Md.  449;  6 
Am.  Prob.  Rep.  548;  10  AU.  Rep.  231;  Kinard  v.  Kinard,  1  Speer  Eq.  (8.  C.) 
256,  263. 

The  fact  that  the  instrument  can  have  effect  only  in  a  testamentary  charac- 
ter is,  however,  an  element  in  solving  the  difficulties  of  a  doubtful  case  and 
sufficient  to  procure  for  it  a  construction  which  will  give  it  validity.  Einne- 
brew  V.  Kinnebrew's  Adm'r,  35  Ala.  628,  640;  Trawick  v.  Davis,  86  Ala.  342, 
345;  5  So.  Rep.  83;  Sharp  v.  Hall,  86  Ala.  110,  114;  5  So.  Rep.  497;  Crocker 
V.  Smith,  94  Ala.  295,  298;  10  So.  Rep.  258;  Succession  of  Morvant,  45  La.  Ann. 
207;  12  So.  Rep.  849.  But  an  instrument  purporting  to  be  a  deed  of  gift,  in- 
operative for  want  of  delivery,  cannot,  in  the  absence  of  proper  evidence  that 
a  testamentary  disposition  was  intended,,  be  admitted  to  probate  as  a  will.  Es- 
tate of  Skerrett,  67  Cal.  585;  5  Am.  Prob.  Rep.  37;  8  Pac.  Rep.  181. 

It  may  have  the  formal  requisites  and  technical  phraseology  of  a  conveyance 
of  property.  Dunn  v.  Bank  of  Mobile,  2  Ala.  152,  155;  Shepherd  v.  Nabors, 
6  Ala.  631,  636;  Walker  v.  Jones,  Bupra;  Einnebrew  v.  Einnebrew's  Adm'r, 
supra;  Gillbam  v.  Mustin,  42  Ala.  365;  Daniel  v.  Hill,  supra;  Jordan  v.  Jor- 
dan's Adm'r,  supra;  Sharp  v.  Hall,  supf*a;  Crocker  v.  Smith,  94  Ala.  295;  10 
So.  Rep.  258;  Hester  v.  Young,  mipi*a;  Dudley  v.  Mallory,  4  Ga.  52;  Robinson 
V.  Schly,  6  Ga.  515;  Symmons  v.  Arnold,  10  Ga.  506;  Wellborn  v.  Weaver,  17 
Ga.  267;  Hall  v.  Bragg,  28  Ga.  830;  Bright  v.  Adams,  61  Ga.  289;  Nickols  v. 
Chandler,  55  Ga.  869;  Arnold  v.  Arnold,  62  Ga.  627;  Sperber  v.  Balster,  supra; 
Donald  v.  Nesbitt,  89  Ga.  290;  16  S.  E.  Rep.  367;  Miller  v.  Holt,  66  Mo.  584; 
1  Am.  Prob.  Rep.  199;  Will  of  Belcher,  66  N.  C.  61;  Singleton  v.  Bremar.  4 
McCord  Eq.  (S.  C.)  12.  Or  of  an  assignment  of  a  chose  in  action.  Schad's  Ap- 
peal, 88  Pa.  St.  111.  Or  be  in  the  form  of  a  promissory  note.  Jackson  v. 
Jackson's  Adm'r,  6  Dana  (Ey.),  257.  Or  of  an  endorsement  of  a  note.  Hunt 
v.  Hunt,  4  N.  H.  484.  Or  the  form  of  a  bond.  Carey  v.  Dennis,  13  Md.  1. 
Or  of  a  draft  or  bill  of  exchange.  Eirkpatick  v.  Pyle,  6  Houst.  (Del.)  659; 
Cover  V.  Stem.  67  Md.  449;  6  Am.  Prob.  Rep.  648;  Frew  v.  Clarke,  80  Pa.  St. 
170.  Or  of  a  due  bill.  Johnson  v.  Yancey,  20  Ga.  707.  Or  of  a  contract. 
Reed  v.  Hazleton,  37  Ean.  321;  6  Am.  Prob.  Rep.  417;  15  Pac.  Rep.  177;  af- 
firmed in  Hazleton  v.  Reed,  46  Ean.  73;  7  Am.  Prob.  Rep.  268;  26  Pac.  Rep. 
450;  WiU  of  Diez,  50  N.  Y.  88. 

If  testamentary  in  its  character,  an  instrument  cannot  be  recognized  in  any 
forum  until  it  has  been  admitted  to  probate.  Shepherd  v.  Nabors,  6  Ala.  681, 
637;  Einnebrew  v.  Einnebrew's  Adm'r,  85  Ala.  628,  639;  Jordan  v.  Jordan's 
Adm'r,  65  Ala.  301,  305;  Trawick  v.  Davis,  85  Ala.  342,  346;  Wellborn  v. 
Weaver,  17  Ga.  267,  277;  Sperber  v.  Balster,  66  Ga.  317,  322;  Thompson  v. 
Thompson,  30  Neb.  489;  Schad's  Appeal,  88  Pa.  St.  111.  Wheeler  v.  Durant, 
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3  Rich.  Eq.  (S.  C.)  452,  454;   Alexander  v.  Burnet,  5  Rich.  L.  (8.  C.)  189, 
195. 

An  instrument  is  testamentary  in  its  character  if  it  is  intended  not  to  be  opera* 
tive  during  the  life  of  the  maker  and  to  be  consummated  only  on  his  death. 
Dunn  V.  Bank  of  Mobile,  2  Ala.  152, 155;  Shepherd  v.  Nabors,  6  Ala.  681,  636; 
Gillham  v.  Mustin,  42  Ala.  265;  Daniel  v.  Hill.  52  Ala.  430,  437;  Crocker  v. 
Smith,  94  Ala.  295;  10  So.  Rep.  258;  Hester  v.  Young,  2  Ga.  81,  46;  Wellborn 
V.  Weaver,  17  Ga.  267,  275;  Johnson  v.  Yancey,  20  Ga.  707;  Hall  v.  Bragg,  28 
Ga.  330,  332;  Bright  v.  Adams,  51  Ga.  239;  Arnold  v.  Arnold,  62  Ga.  627,  638; 
Worley  v.  Daniel,  90  Ga.  660,  652;  16  S.  E.  Rep.  98;  Burlington  University  v. 
Barrett,  22  Iowa,  60,  72;  Jackson  v.  Jackson's  Adm'r,  6  Dana  (Ky.),  257;  Will 
of  Diez,  50  N.  Y.  88.  90;  Wall  v.  Wall,  30  Miss.  91 ;  Sartor  v.  Sartor,  89  Miss. 
760,  771;  Alexander  v.  Burnet,  5  Rich.  L.  (8.  C.)  189,  195;  Crawford  v.  Mc- 
Elvey,  2  Spear  (S.  C),  225, 230;  Watkins  v.  Dean,  110  Yerg.  (Tenn.)  827;  Carl- 
ton v.  Cameron,  54  Tex.  72,  77.  To  make  only  a  posthumous  disposition  of 
property.  Walker  v.  Jones,  23  Ala  448,  456;  Elmore  v.  Mustin,  28  Ala.  809, 
313;  Kinnebrew  v.  Kinnebrew's  Adm'r,  35  Ala.  628,  640;  Symmesv.  Arnold, 
10  Ga.  506;  Wellborn  v.  Weaver,  17  Ga.  267,  276:  Johnson  v.  Yancey,  20  Ga. 
707;  Olney  v.  Howe,  89  111.  556;  Reed  v.  Hazleton,  37  Kan.  821;  6  Am.  Prob. 
Rep.  584;  15  Pac.  Rep.  177;  alBrmed,  Hazleton  v.  Reed,  46  Kan.  78;  7  Am. 
Prob.  Rep.  268;  26  Pac.  Rep.  450;  Cover  v.  Stem,  67  Md.  449;  6  Am.  Prob. 
Rep.  548;  10  Atl.  Rep.  281;  Miller  v.  Holt.  68  Mo.  584;  1  Am.  Prob.  Rep.  199; 
Turner  v.  Scott,  51  Pa.  St.  126.  134;  Frederick's  Appeal,  52  Pa.  St.  888,  841; 
Frew  V.  Clarke,  80  Pa.  St.  170;  3IcGee  v.  McGants,  1  McCord  (S.  C.)  517; 
Kinard  v.  Kinard,  1  Speer  Eq.  (S.  C.)  256,  263;  Ferguson  v.  Ferguson,  27  Tex. 
839;  Roberts  v.  Coleman,  37  W.  Va.  148,  151;  16  S.  E.  Rep.  482.  As  when  it 
expressly  provides  that  it  shall  take  effect  at  such  death.  Shepherd  v.  Nabors, 
mipta;  Walker  v.  Jones,  supra;  Crocker  v.  Smith,  supra;  Dudley  v.  Mallory, 

4  Ga.  52,  65;  Bright  v.  Adams,  supra;  Arnold  v.  Arnold,  supra;  Sperber  v. 
Balster,  66  Ga.  317;  Donald  v.  Nesbit,  89  Ga.  290;  15  S.  E.  Rep.  367;  Turner 
V.  Scott,  supra;  Armstrong  v.  Armstrong,  4  J.  Baxter  (Tenn.),  257;  1  Am. 
Prob.  Rep.  209.  Or  that  the  grantee  shall  take  no  estate  in  the  lifetime  of  the 
grantor.  Leaver  v.  Gauss,  62  Iowa,  314;  17  N.  W.  Rep.  522.  Or  when  the 
operative  words  of  conveyance  are  limited  by  reference  to  the  time  of  the 
grantor's  death.  Hester  v.  Young,  2  Ga.  49,  81;  Johnson  v.  Yancey,  20  Ga. 
707;  Reed  v.  Hazleton,  87  Kan.  321;  6  Am.  Prob.  Rep.  532;  15  Pac.  Rep.  177; 
affirmed  in  Hazleton  v.  Reed,  46  Kan.  78;  7  Am.  Prob.  Rep.  268;  Miller  v.  Holt, 
68  Mo.  584;  1  Am.  Prob.  Rep.  199;  Will  of  Belcher,  66  N.  C.  51;  Schad's  Ap- 
peal,  88  Pa.  St.  Ill;  Wheeler  v.  Durant,  8  Rich.  Eq.  (8.  C.)  452;  Kinard  v. 
Kinard,  1  Speer  Eq.  256;  Ragsdale  v.  Booker,  2  Strob.  Eq.  348.  Or  by  refer- 
ence to  the  payment  of  debts  and  funeral  expenses.  Nichols  v.  Chandler,  55 
Ga.  869.  Or  to  so  much  of  the  property  as  may  be  left  at  the  death  of  the 
grantor.  Robinson  v.  Schly,  6  Ga.  515,  528:  Hall  v.  Bragg,  28  Ga.  830,  832; 
Nichols  V.  Chandler,  supra;  Kelleher  v.  Kernan,  60  Md.  440;  3  Am.  Prob. 
Rep.  417;  Watkins  v.  Dean,  16  Yerg.  821.  Or  when  the  instrument  is  deliv- 
ered to  a  third  person  as  the  agent  of  the  grantor  to  be  recorded  and  retained 
by  him  until  after  the  death  of  the  grantor,  then  to  be  delivered  to  the  gran- 
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tees.  Wellborn  v.  Weaver,  17  Ga.  267;  Nichols  v.  Chandler,  55  Ga.  369; 
Hale  V.  Joslen,  134  Mass.  816;  William  v.  Schatz,  42  Ohio  St.  47;  Prutsman  v. 
Baker,  30  Wis.  644.  So  of  a  bond.  Carey  v.  Dennis,  18  Md.  1.  Or  if  it  is 
not  delivered  at  all.  Donald  v.  Nesbit,  89  Ga.  290;  15  S.  E.  Rep.  867;  Cline 
V.  Jones,  111  111.  563;  5  Am.  Prob.  Rep.  841.  Or  when  it  includes  after-ac- 
quired property.  Crocker  v.  Smith,  94  Ala.  295,  298;  10  So.  Rep.  258.  Or 
when  it  reserves  to  the  grantor  the  rights  of  ownership  of  the  property  as  dis- 
tinguished from  the  right  to  its  use  and  enjoyment.  Walker  v.  Jones,  23  Ala. 
443;  Kinnebrew  v.  Kinnebrew's  Adm'r,  35  Ala.  628,  641;  Gillham  v.  Mustin, 
42  Ala.  365,  367;  Robinson  v.  Schly,  6  Ga.  526;  Kelleher  v.  Kernan,  66  Md. 
440;  3  Am.  Prob.  Rep.  417;  Roberts  v.  Coleman,  87  W.  Va.  143,  151;  16  S.  E. 
Rep.  482.  But  not  because  it  reserves  the  right  of  revocation.  Hall  v.  Burkam, 
59  Ga.  846,  854. 

An  instrument  creating  a  right  or  interest  which  passes  on  the  execution  of 
the  instrument  though  the  time  of  enjoyment  or  enforcement  is  postponed  to 
the  death  of  the  maker,  is  a  deed  or  contract  not  a  will.  Kinnebrew  v.  Kinne- 
brew's  Adm'r,  85  Ala.  628.  640  ;  Gillham  v.  Mustin,  42  Ala.  865  ;  Jordan  v. 
Jordan's  Adm'r,  65  Ala.  801,  805;  Daniel  v.  Hill,  52  Ala.  430,  436;  Hall  v. 
Burkam,  59  Ala.  349,  354  ;  Jordan  v.  Jordan,  65  Ala.  301,  305  ;  Trawick  v. 
Davis,  85  Ala.  342,  845,  5  So.  Rep.  83 ;  Bunch  v.  Nicks,  50  Ark.  367,  6  Am. 
Prob.  Rep.  576,  7  S.  W.  Rep.  68;  Bass  v.  Bass,  52  Ga.  531;  Sperber  v.  Balster, 
66  Ga.  817,  821;  Worley  v.  Daniel,  90  Ga.  650.  652, 16  S.  E.  Rep.  98;  Shackle- 
ton  V.  Sebree,  86  III.  616;  Reed  v.  Hazleton,  37  Kan.  321,  6  Am.  Prob.  Rep. 
532, 15  Pac.  Rep.  177;  Burlington  University  v.  Barrett,  22  Iowa,  60,  72;  Will 
of  Diez,  50  N.  Y.  88,  90;  Jaggers  v.  Estes,  2  Strob.  Eq.  (S.  C.)  848,  378;  Wall 
V.  Wall.  30  Miss.  91  ;  Crain  v.  Wright,  114  N.  Y.  307,  21  N.  E.  Rep.  401 ; 
Diefendorf  v.  Diefendorf,  182  N.  Y.  100,  80  N.  E.  Rep.  875 ;  Beebe  v.  Mc- 
Kenzie,  19  Or.  296,  7  Am.  Prob.  Rep.  538,  24  Pac.  Rep.  236  ;  Wheeler  v. 
Durant,  8  Rich.  Eq.  (8.  C.)  452,  455;  Williams  v.  Sullivan,  10  Rich.  (S.  C.)219. 

Whether  such  postponement  be  by  the  reservation  of  a  life  estate  in  the 
maker.  Adams  v.  Broughton,  13  Ala.  781;  Wilks  v.  Greer,  14  Ala.  487;  Sum- 
merlin  V.  Gibson,  15  Ala.  406;  Elmore  v.  Mustin,  28  Ala.  809;  Daniel  v.  Hill. 
52  Ala.  480.  436;  Hall  v.  Burkam,  59  Ala.  349;  Jordan  v.  Jordan,  65  Ala.  801; 
Trawick  v.  Davis,  85  Ala.  842,  345,  6  So.  Rep.  88;  Gumming  v.  Gumming.  8 
Ga.  460,  484;  Jackson  v.  Culpeper  id.  569,  578;  Robinson  v.  Schly,  6  Ga.  515, 
527;  McGlawn  v.  McGlawn,  17  Ga.  234 ;  Bass  v.  Bass,  52  Ga.  531;  Worley  v. 
Daniel,  supra;  Gates  v.  Gates,  135  Ind.  272,  34  N.  E.  Rep.  257;  Wyman  v. 
Brown,  50  Me.  189 ;  Brown  v.  Smith,  52  Me.  141 ;  Alexander  v.  Burnet,  5 
Rich.  L.  (S.  C.)  189,  194.  Or  by  limiting  an  instrument  containing  words  of 
present  conveyance  to  take  effect  on  such  death.  Goldiog  v.  (folding's  Adm'r, 
24  Ala.  121;  Kinnebrew  v.  Kinnebrew's  Adm'r,  35  Ala.  620;  Bunch  v.  Nicks, 
50  Ark.  367,  6  Am.  Prob.  Rep.  576;  Shackleton  v.  Sebree,  86  HI.  616;  Abbott 
V.  Holway,  72  Me.  298;  Williams  v.  Sullivan,  10  Rich.  (S.  C.)  219;  Jaggers  v. 
Estes,  2  Strobh.  Eq.  (S,  C.)  348,  875;  Walls  v.  Ward,  2  Swan.  (Tenn.)  648,  654; 
Swarts  V.  Bushart,  2  Head.  (Tenn.)  561. 

So  an  instrument  evidencing  a  present  indebtedness  or  obligation  is  a  con- 
tract and  not  a  will,  though  the  time  of  performance  or  payment  is  postponed 
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to  the  death  of  the  maker.  Bristol  v.  Warner,  19  Conn.  7,  18;  Kirkpatrick  v. 
Pyle,  6  HoQSt.  (Del.)  659  ;  Parker  v.  Coburu,  92  Mass.  (10  All.)  82;  Krell  v. 
Codnian,  154  Mass.  454,  28  N.  E.  Rep.  578:  Carnwright  v.  Gray,  127  N.  Y. 
92;  27  N.  E.  Rep.  835;  Meck's  Appeal,  97  Pa.  St.  813.  Or  though  the  pay- 
ment  or  performance  is  to  be  by  the  executors  or  administrators  of  the  maker. 
Erell  v.  Codman,  »upra;  Shields  v.  Irwin,  8  Yeates  (Pa.)  389;  Meek's  Appeal, 
9upra;  or  out  of  his  estate.     Johnson  v.  Yancey,  20  Gki.  707. 

An  instrument  may  in  one  part  and  as  to  some  of  the  property  be  a  deed  or 
contract,  and  in  other  parts  and  as  to  other  property,  testamentary  in  its  char- 
acter. Kinnebrew  v.  Einnebrew's  Admr.  85  Ala.  628;  Jordan  v.  Jordan's 
Adra'r  65  Ala.  801,  308;  Dudley  v.  Mallory,  4  Ga.  52,  64;  Robinson  v.  Schly- 
8  Ga.  515 ;  Burlington  University  v.  Barrett,  22  Iowa,  60,  73;  Reed  v.  Hazle- 
ton,  37  Kan.  321,  6  Am.  Prob.  Rep.  532,  15  Pac.  Rep.  177. 

If  the  verbiage  of  an  instrument  or  the  dispositions  which  it  makes  are  testa- 
mentary in  their  character,  it  may  be  entitled  to  probate  as  a  will,  though 
some  of  its  provisions  were  opemtive  as  those  of  an  irrevocable  contract  i?iter 
vinos.  Taylor  v.  Kelly,  31  Ala.  59;  Kinnebrew  v.  Kinnebrew's  Adm'r  55  Ala. 
628;  Bolman  v.  Overall.  80  Ala.  451,  6  Am!  Prob.  Rep.  58;  Smith  v.  Tuit,  127 
Pa.  St.  341.  7  Am.  Prob.  Rep.  473;  17  Atl.  Rep.  995;  Tuit  v.  Smith,  137  Pa  St. 
85,  7  Am.  Prob.  Rep.  49S;  20  Atl.  Rep.  579.  Irrevocable  and  enforceable  when 
founded  on  a  valuable  consideration.  Bolman  v.  Overall,  mpra;  Smith  v. 
Tuit,  supra,  A  paper  in  the  form  of  a  will  executed  in  consideration  of  per- 
sonal services  rendered  or  to  be  rendered,  or  other  valuable  consideration,  and 
delivered  to  the  devisee  or  legatee  therein  named  may  constitute  an  irrevocable 
contract.  Bolman  v:  Overall,  80  Ala.  451,  6  Am.  Prob.  Rep.  590,  2  So.  Rep. 
624;  Smith  v.  Tuit,  127  Pa.  St.  35,  7  Am.  Prob.  Rep.  498;  20  Atl.  Rep.  579. 
But  it  has  been  held  that  an  instrument  in  the  form  of  a  will  devising  land  in 
consideration  of  a  covenant  by  the  devisee  for  the  payment  of  an  annual 
income  is  to  be  construed  as  forming  one  instrument  with  the  covenant  and  to 
be  irrevocable,    Johnson  v.  McCue,  34  Pa.  St.  180. 


Pepper's  Estate.    Pepper's  Appeal, 

[148  Pennsylvania  State,  5.] 

Probate  of  codicil  apart  prom  will. 

Though  a  codicil  might  possibly  be  admitted  to  probate  apart  from  the  will  if  it 
were  shown  that  the  testator  intended  it  to  operate  separately  from  the 
will,  a  codicil  making  no  disposition  of  any  properly  and  merely  appoint- 
ing an  executor  who  has  since  died,  cannot  be  so  admitted  to  probate. 
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A.  T.  Freedley  and  John  G.  Johnson^  for  appellants. 

Dwight  M.  Lowrey  and  James  Parsons,  for  appellee. 

Paxson,  C.  J. — This  was  an  appeal  from  the  order  of 
the  court  below,  admitting  to  probate  a  codicil  to  the  will  of 
the  late  Charles  Eockland  Pepper.  The  testator  died  in 
Paris,  France,  on  March  7,  1890.  In  the  fall  of  that  year 
a  French  woman,  named  Sybilla  Erb,  the  appellee,  pre- 
sented to  the  register  of  wills  of  Philadelphia  certain  papers 
purporting  to  be  a  probate  of  the  wiU  of  said  Charles  Rock- 
land Pepper  by  the  authorities  of  Paris,  and  at  the  same 
time  presented  her  own  petition  to  said  register,  praying 
that  ancillary  letters  of  administration  might  be  issued  to 
herself  here.  This  petition  was  accompanied  by  a  codicil 
to  said  will,  executed  by  the  said  Pepper  while  in  this 
country,  dated  June  9,  1887.  The  alleged  will  bears  date 
May  16,  1887.  The  codicil  is  as  follows  :  *' Philadelphia, 
June  9,  1887.  I,  Charles  R.  Pepper,  do  make  and  declare 
this  a  codicil  to  my  will,  made  in  Paris,  May  — ,  1887,  and 
I  do  hereby  nominate  and  appoint  my  uncle,  Gteorge  P. 
Pepper,  executor  of  said  will,  with  full  power  and  author- 
ity to  do  all  things  necessary  and  expedient  in  the  premises. 

Charles  Rockland  Pepper. 
Witnesses :  Frederick:  Stamger. 

John  S.  Fromme." 

By  the  alleged  will  the  testator  gave  nearly  the  whole  of 
his  estate  to  Sybilla  Erb,  the  appellee.  It  was  conceded 
that  the  relations  between  them  were  meretricious.  The 
admission  of  the  will  and  codicil  to  probate  was  resisted  by 
the  heirs  and  next  of  kin  of  the  testator,  who  reside  here 
where  most  of  his  real  estate  is  situate.  The  appellants 
claimed  that  Philadelphia  was  the  place  of  principal  ad- 
ministration, and  not  of  merely  ancillary  administration, 
as  the  legal  domicile  of  the  testator  was  within  this  com- 
monwealth; that  the  will  was  not  valid  under  the  laws  of 
Pennsylvania;  and  that,  in  view  of  the  meretricious  rela- 
tions existing  between  the  parties,  the  will,  in  the  absence 
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of  proof,  was  prima  facie  invalid,  as  presuming  undue  in- 
fluenca  It  was  further  contended  that  the  alleged  will 
was  not  signed  at  the  end  thereof,  as  required  by  the 
statute  of  this  state.  None  of  these  questions  was  deter- 
mined by  the  register,  as  the  appellee  by  her  petition  re- 
quested that  officer  to  certify  to  the  Orphans'  Court, 
under  the  acts  of  assembly,  that  a  difficult  and  disputable 
fact  had  arisen,  and  that  the  proceedings  should  be  certified 
by  him  to  that  court-  They  were  so  certified  as  to  the  will 
and  upon  the  appUcation  of  the  appellee,  the  Orphans' 
Court  appointed  an  examiner  to  take  testimony.  While 
the  examiner  was  engaged  in  taking  testimony  the  appel- 
lee filed  her  petition  in  said  court,  demanding  that  the 
codicil  to  the  will  should  of  itself,  and  apart  from  the  will 
of  which  it  formed  a  part,  be  admitted  to  immediate  pro- 
bate, or,  in  the  alternative  that  it  should  be  delivered  to  the 
appellee  for  the  purpose  of  being  probated  in  France.  The 
respondents  filed  their  answers,  denying  the  right  of  the 
petitioner  thus  to  split  the  will  into  different  portions,  and 
obtain  an  immediate  probate  of  one  portion  while  proceed- 
ings were  pending  on  the  other  and  main  portion  thereof 
at  her  own  request.  THe  appellee  filed  her  replications  to 
these  answers.  The  court  below  decided  the  matter  upon 
the  petition  and  answers,  and  admitted  the  codicil  to  pro- 
bate pending  the  contention  over  the  will  itself. 

Gteorge  S.  Pepper,  the  executor  named  in  the  codicil,  was 
deceased  at  the  time  it  was  admitted  to  probate.  Under  such 
circumstances,  it  is  difficult  to  see  the  administrative  ad- 
vantage of  probating  the  codicil.  Letters  testamentary 
could  not  issue  to  a  dead  man,  and  letters  of  administration 
cum  testamento  annexo  would  be  a  novelty  without  a  will 
to  annex.  The  codicil  made  no  disposition  of  property. 
Standing  alone,  therefore,  it  could  be  of  no  use  to  any  one. 
That  it  may  have  a  most  important  bearing  upon  the 
future  disposition  of  Mr.  Pepper's  estate  is  a  proposition 
that  was  doubtless  fully  appreciated  by  the  astute  counsel 
engaged  in  this  contention,  and  is  doubtless  the  cause  of 
the  fierce  battle  that  has  been  waged  over  it. 

Vol.  VIII-32 
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The  codicil  was  executed  in  strict  conipliance  with  the 
law  of  this  state.  It  is  attested  by  two  subscribing  wit- 
nesses. If,  therefore,  it  is  a  part  of  the  will,  as  I  shall  en- 
deavor to  show,  it  is  the  last  portion,  and  being  signed  by 
the  testator  at  the  end  thereof,  no  objection  could  well  be 
taken  to  it  as  a  Pennsylvania  will  because  not  properly  ex- 
ecuted. Moreover,  as  it  was  written  by  his  uncle,  and  ex- 
ecuted in  this  country,  with  the  ocean  between  the  testator 
and  the  appellee,  it  may  have  an  important  bearing  upon 
the  question  of  undue  influence,  should  that  question  be 
formally  and  seriously  raised  hereafter.  It  is  also  to  be 
noted  that  the  codicil  is  a  republication  of  a  will  made  in 
Paris  in  May,  1887.  If  the  will  offered  to  the  register  here 
is  that  will,  it  is  not  difficult  to  see  how  a  great  contention 
should  arise  over  what  is  apparently  a  small  matter. 

That  a  will  and  a  codicil,  though  written  on  separate 
pieces  of  paper,  and  executed  at  different  times,  constitute 
but  one  instrument,  and  that  the  codicil  is  as  much  a  part 
of  the  will  as  if  written  therein,  is  elementary  law.  It  is 
an  addition  to  a  will,  and  when  properly  executed,  becomes 
a  part  of  it  No  authority  is  needed  for  so  obvious  a  pro- 
position. This  brings  us  at  once  to  the  question,  can  a  will 
be  probated  in  sections  ? 

The  appellee,  to  sustain  this  proposition,  refers  us  to 
Hood^s  Estate^  (21  Pa.  St.  106.)  An  examination  of  that 
case  shows  that  no  such  question  as  the  one  we  are  now 
considering  was  either  raised  or  decided.  In  HoocTs  Estate 
it  appeared  that  the  testator  was  a  native  of  this  country, 
but  removed  to  Cuba  when  under  twenty  years  of  age,  and 
engaged  in  business  there.  He  became  a  naturalized  citizen 
of  Cuba,  and  resided  there  all  his  life,  making  an  occasional 
visit  to  the  United  States  and  Europe.  He  died  while  on  a 
visit  to  Paris.  He  made  a  will  in  Cuba,  which,  however, 
does  not  appear  to  have  been  proved  there.  He  also  ex- 
ecuted several  codicils  in  Philadelphia,  where  he  owned  some 
property.  The  Philadelphia  codicils  were  executed  in  con- 
formity with  the  law  of  this  state,  and  after  his  death  the 
codicils,  with  a  copy  of  the  Cuban  will  attached,  were  pro- 
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bated  as  one  instrument  before  the  register  of  wills  in  Phila- 
delphia. The  whole  contention  was  as  to  the  domicile  of 
the  testator,  and  whether  certain  legacies  given  by  said  will 
and  payable  out  of  the  profits  of  his  sugar  plantations  in 
Cuba,  were  subject  to  collateral  inheritance  tax  by  our  laws. 

Lord  Howdens  Case,  (43  Law  J.  Prob.  &  M.  26),  is  against 
the  appellee  on  this  subject.  There  the  testator  left  two 
wills,  one  in  English  form  for  his  property  in  England, 
and  one  in  the  French  form  for  his  property  in  France,  and 
had  subsequently  made  two  codicils  to  the  English  will 
The  English  will  referred  to  his  French  will.  Just  as  Mr. 
Pepper's  codicil  refers  to  his  Paris  will.  The  court  in  Eng- 
land refused  probate  of  the  English  will  and  codicils  until 
the  French  documents  were  produced  and  proved  with  it  as 
part  thereof,  with  an  intimation  that  authenticated  copies 
of  the  document  relating  to  the  French  will  might  be  sup- 
plied if  the  original  could  not  be  produced. 

In  re  Harris,  (L.  E.  2  Prob.  &  Div.  83),  [1870],  the  testa- 
tor executed  a  will  relating  to  property  in  Tasmania,  and 
also,  subsequently,  another  will,  relating  to  property  in 
England.  The  English  will  was  admitted  to  probate  in 
England  without  reference  being  made  to  the  Tasmania 
will.  The  latter  was  presented  for  probate  in  Tasmania, 
but  was  rejected  on  the  ground  that  the  document  was 
only  a  part  of  the  will  of  the  deceased ;  that,  of  whatever 
number  of  executed  documents  the  will  consists,  they  can- 
not be  separated,  and  must  all  be  proved  together,  as  to- 
gether constituting  one  will.  The  court  sustained  this 
position,  and  revoked  the  probate  previously  granted  of 
the  English  will  alone,  and  held  that  probate  should  issue 
of  both  papers  as  "  together  constituting  the  will  of  the 
deceased."  The  same  doctrine  is  laid  down  in  {Be  Crawford, 
L  R.  15  Prob.  Div.  212,  (1890);  In  re  de  la  Saussaye,  L.  R. 
3  Prob.  &  Div.  42,  (1873);  In  re  Honywood,  L..  R  2  Prob. 
&  Div.  251,  (1871.)  Indeed,  our  attention  has  not  been  cal- 
led to  any  well  considered  case  which  sustains  the  contrary 
view. 

It  is  possible  that  cases  may  arise  where  a  codicil  could 
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be  probated  separate  from  the  will.  But  it  would  be 
necessary  to  show  that  the  testator  intended  it  to  operate 
separately  from  the  wilL  In  (Redf .  Wills,  c.  Y,  §  25,  par. 
16),  it  is  said:  ^*It  is  for  the  party  applying  for  a  probate  of 
a  codicil  alone  to  show  that  the  deceased  intended  that  it 
should  operate  separately  from  the  will."  This  quotation 
from  Eedfield  is  cited  and  approved  in  Youse  v.  Forman,  (5 
Bush,  337),  where  the  object  was  to  sustain  a  codicil  apart 
from  a  revoked  will,  and  the  court  said  :  '^  The  codicils  to 
the  main  paper,  all  being  in  the  margin  thereof,  must  share 
the  fate  of  tlie  body  of  the  will,  for  these  all  depend  upon  and 
are  intimately  interwoven  with  it,  and  neither  being  suffi- 
ciently independent  to  be  upheld  and  executed  as  a  testa- 
mentary paper.  Nor  does  either  indicate  any  intention  of 
the  testator  to  have  either  of  them  sustained  independent 
of  the  main  body  of  the  wills."  To  the  same  effect  is  In  re 
William  T.  PincJmey,  (1  Tuck.  436.) 

There  is  nothing  in  the  will  and  codicil  of  Charles  Rock- 
land Pepper  to  show  that  he  intended  the  codicil  to  act  as 
an  independent  paper.  Indeed,*  it  is  impossible  that  it 
should  do  so,  for  standing  alone,  with  the  executor  named 
therein  in  his  grave,  it  is  as  harmless  a  paper  as  could  be 
compressed  in  the  same  number  of  lines. 

We  are  unable  to  see  what  the  question  of  domicile  has  to 
do  vrith  the  case  as  now  presented,  except  in  the  single  mat- 
ter of  the  mode  of  proof  of  the  will.  It  may  become  a 
question  of  importance  hereafter,  in  the  distribution  of  the 
estate.  The  bulk  of  testator's  estate,  much  of  it  being  realty, 
being  situate  in  Pennsylvania,  his  will  is  entitled  to  be 
probated  here.  It  is  a  muniment  of  title.  Moreover,  in 
order  to  carry  the  real  estate,  it  must  be  executed  in  con- 
formity to  our  law.  This  will  and  codicil,  taken  together, 
constitute  a  valid  Pennsylvania  will  in  form;  and  if  it  is 
the  voluntary  act  of  the  testator,  free  from  any  improper 
influence,  it  is  a  good  will  here,  when  properly  proved, 
whatever  may  be  its  status  in  France. 

The  learned  court  below  was  of  opinion  that  the  codicil 
could  be  separately  probated  because  the  testator  owned 
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real  estate  in  this  jurisdiction.  This  would  be  an  unan- 
swerable argument  if  it  were  applied  to  the  whole  will, 
but,  as  applied  to  the  codicil  as  apart  from  the  will,  it  has 
little  force,  because  the  codicil  has  no  force.  The  decree, 
as  it  stands,  must  be  reversed,  and  the  case  sent  back,  in 
order  that  the  question  of  the  probate  of  the  whole  will 
may  be  passed  upon  by  the  proper  tribunal. 
The  decree  is  reversed,  at  the  cost  of  the  appellee. 


The  deciBioD  in  the  principal  case  is  supported  by  tlie  weight  of  authority. 
The  general  rule  is  that  a  codicil  is,  at  least,  prima  facie  dependent  on  the  will 
and  the  revocation  of  the  will  by  destruction  or  mutilation  operates  as  a  revo- 
cation of  the  codicil.  Grimwood  v.  Cozzens,  2  Sw.  &  Tr.  364;  In  re  Button, 
3  Bw.  &  Tr.  66;  Touse  v.  Forman,  5  Bush.  <Ey.)  8»7.  But  in  a  case  in 
which  the  will  appointing  executors  had  been  executed  on  six  sheets,  by  sign- 
ing at  the  end  of  each  of  the  first  five  sheets  and  at  the  foot  of  the  will  on  the 
sixth  sheet,  a  codicil  written  at  the  back  of  the  last  sheeting  containing  an  ap- 
pointment of  executors  being  thereafter  executed,  the  testatrix  subsequently 
cutting  ofF  her  signatures  at  the  end  of  each  of  the  first  five  sheets  and  draw- 
ing her  pen  through  her  signature  at  the  foot  of  the  will,  it  was  held  sufiicient 
evidence  that  she  intended  to  revoke  the  will  but  not  the  codicil,  and  probate 
was  granted  for  codicil  alone.  In  Goods  of  Harris,  8  Sw.  &  Tr.  485;  10  Jur. 
N.  S.  684.  A  paper  commencing  *'  This  is  a  codicil  to  my  last  will  and  testa- 
ment,*' no  other  will  being  found  and  there  being  no  evidence  that  any  had 
been  executed,  was  held  entitled  to  probate  as  a  will.  Goods  of  Grieg,  L.  R.  1 
T.  &  D.  72;  Goods  of  Clements  (1892),  Prob.  254. 


Charles  U.  Cotting  vs.  Anna  de  Sartiges  et  dls. 

[17  Rhode  Island,  668.] 

Power  of  appointment— Execution  by  general  bequest — 

Conflict  of  laws — Intent. 

The  question  whether  or  not  a  general  devise  or  bequest  operates  as  an  execu- 
tion of  a  power  of  appointment  possessed  by  the  testator  is  to  be  deter- 
mined by  the  law  governing  the  instrument  creating  the  power,  not  by 
that  of  the  domicile  of  the  donee,  nor  by  that  of  the  jurisdiction  in  which 
the  will  was  executed. 
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In  Rhode  Island  a  general  devise  or  bequest  will  not  operate  as  an  execution 
of  such  a  power  in  the  absence  of  anything  to  show  ao  intent  to  execute  it. 

Such  intent  cannot  be  inferred  from  the  fact  that  the  testator  may  be  presumed 
to  have  known  of  the  existence  of  the  power,  and  that  the  bequests  in  the 
will  slightly  exceeded  the  amount  of  his  own  estate. 

Bill  in  equity  by  Charles  U.  Cotting  against  Anna  de 
Sartiges  and  others  for  instructions  and  for  the  administra- 
tion of  a  trust. 

William  P.  Sheffield  and  John  E.  Parsons,  for  complain- 
ant. 

Meddleton  S.  BurrUl,  John  E.  Buirill,  Qeorge  Labrisvile 
and  Francis  B.  Peckhamy  for  respondents,  heirs  of  Mrs. 
Bourne. 

jH.  B.  Clossen  and  John  E.  Parsons,  for  executor  of  Rice. 

Stiness,  J. — The  complainant,  trustee  under  the  will  of 
Mary  M.  Bourne,  late  of  Newport,  deceased,  brings  this 
bill,  practically  a  bill  for  instructions,  for  the  distribution 
of  the  trust  fund,  and  the  case  is  submitted  on  bill,  answer, 
and  proofs.  The  will  was  dated  September  30,  18Y9,  and 
admitted  to  probate  in  Newport,  January  16,  1882.  The 
testatrix  bequeathed  one-sixth  of  her  residuary  estate  to 
the  complainant  in  trust  for  the  benefit  of  her  grandson 
Charles  Allen  Thorndike  Rice  during  his  life,  and  upon  his 
decease  to  transfer  and  pay  over  the  same  to  his  issue,  if  he 
should  leave  any,  as  he  should  appoint  *'  by  will  or  instru- 
ment in  the  nature  thereof,  executed  in  the  presence  of 
three  or  more  witnesses;  and,  if  he  leaves  no  issue,  to  and 
among  such  persons,  and  upon  such  uses  and  trusts,  as  he 
shall  so  appoint; "  and,  in  default  of  such  appointment  and 
issue,  to  and  among  those  who  should  then  be  heirs  at  law. 

The  grandson  died  in  New  York,  May  16,  1889,  without 
issue,  leaving  a  will  executed  in  England,  September  17, 
1881,  which  was  duly  probated  in  New  York,  where  he  was 
domiciled  at  his  death.  The  will  did  not  specifically  dispose 
of  the  trust  fund,  which  was  subject  to  Mr.  Rice's  appoint- 
ment, nor  make  any  mention  of  it.    The  complainant  is 
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both  trustee  under  the  will  of  Mrs.  Bourne  and  executor  of 
the  will  of  Mr.  Rice.  In  the  latter  capacity  he  claims  the 
right  to  receive  and  distribute  the  fund  as  one  which  passes 
by  appointment  to  the  legatees  under  Rice's  will.  On  the 
other  hand,  the  heirs  of  Mrs.  Bourne  contend  that  there  is 
a  default  of  appointment,  and  so,  under  her  will,  the  fund 
goes  to  them.  The  issue  now  raised,  therefore,  is  whether 
there  has  been  an  execution  of  the  power  by  the  general 
residuary  clause  of  Mr.  Rice's  will.  Upon  this  issue  our 
first  inquiry  must  be  by  what  law  the  execution  of  the 
power  is  to  be  determined.  It  is  admitted  that  both  in 
England,  where  the  will  was  executed,  and  in  New  York, 
where  the  donee  of  the  power  was  domiciled,  there  are 
statutory  provisions  to  the  effect  that  a  general  devise  or 
bequest  will  include  property  over  which  the  testator  has 
power  of  appointment,  and  will  operate  as  an  execution  of 
such  power,  unless  an  intention  not  to  execute  the  power 
shall  appear  by  the  will.  If,  therefore,  the  question  is  to  be 
determined  either  by  the  law  of  England  or  New  York,  the 
power  has  been  executed.  Clearly,  the  mere  accident  that  Mr. 
Rice's  will  was  executed  in  England  while  he  was  tempora- 
rily there  awaiting  a  steamer  cannot  control  its  operation 
by  impressing  upon  it  the  law  of  the  place  where  it  was 
made.  It  was  neither  the  domicile  of  the  testator,  nor  the 
sitvs  of  the  property,  nor  the  forum  where  the  question 
comes  for  determination.  Caufield  v.  Sullivan  (85  N.  Y, 
153).  The  property  in  dispute  being  personal  property, 
which,  strictly  speaking,  has  no  situs^  the  question  must  be 
decided  either  by  the  law  of  New  York,  the  domicile  of  the 
donee  of  the  power,  or  of  this  state,  the  domicile  of  the 
donor.  The  will  is  a  Rhode  Island  will.  It  disposes  of 
property  belonging  to  a  resident  of  Rhode  Island.  The 
trustee  under  the  will  is,  in  effect,  a  Rhode  Island  trustee, 
and  jurisdiction  over  the  trustee  and  the  fund  is  here.  The 
fund  in  question  belonged  to  Mrs.  Bourne,  and  never  be- 
longed to  Mr.  Rice.  True,  he  had  the  income  from  it  for 
life,  and  power  to  dispose  of  it  at  death, — practically  the 
dominion  of  an  owner, — and  yet  it  was  not  his. 
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The  fund,  then,  being  a  Rhode  Island  fund,  disposable 
under  a  Rhode  Island  will,  it  follows  naturally  and  necessa- 
rily that  the  fact  of  its  disposition  must  be  determined  by 
Rhode  Island  law. 

The  question  is  not  what  intent  is  to  be  imputed  to  the 
will  of  Mr.  Rice,  but  what  intent  is  to  be  imputed  to  the 
will  of  Mrs.  Bourne.  She  authorized  a  disposition  of  her 
property  by  an  appointment,  and  it  is  under  her  will  that 
the  question  arises  whether  an  appointment  has  been  made. 
Her  will  is  to  be  adjudged  by  the  law  of  her  domicile.  So 
far  as  assumptions  of  intent  may  be  made,  it  is  to  be  pre 
sumed  she  intended  the  appointment  to  be  made  according 
to  the  law  of  her  domicile,  and  not  by  the  law  of  New  York 
or  England,  or  any  other  place  where  the  donee  of  the 
power  might  happen  to  Uve.  It  is  not  the  fact  of  Mrs. 
Bourne's  ownership  of  the  property  which  points  to  the  law 
of  this  state  as  the  criterion,  but  the  fact  that  her  will  is  the 
controlling  instrument  in  the  disposition  of  the  property. 
Precisely  this  question  arose  in  Sewall  v.  Wilmer  (132  Mass. 
131),  where  Judge  Gray  remarked  that  the  question  is  sin- 
gularly free  of  direct  authority.  In  that  case  a  Massachu- 
setts testator  gave  to  his  daughter  a  power  of  appointment 
of  certain  property.  The  daughter  lived  in  Maryland, 
where  she  died  leaving  a  will  devising  all  her  property  to 
her  husband,  but  making  no  mention  of  the  power.  In 
Massachusetts  this  was  an  execution  of  the  power,  but  in 
Maryland  it  was  not;  and  the  question  arose,  which  law 
should  govern  ?  It  was  held  that  the  will  of  the  father  was 
the  controlling  instrument,  and  hence  that  the  law  of  his 
domicile  was  to  apply.  The  same  decision  was  made  in 
Bingham^s  Appeal  (64  Pa.  St.  345),  which  is  cited  in  Sewall 
V.  Wihner  with  approval.  In  England,  also,  it  has  been 
held  that  the  vaUdity  of  the  execution  of  a  power  is  to  be 
determined  by  the  law  of  the  domicile  of  the  donor  of  the 
power.  {Tatnall  v.  Haukey,  2  Moore,  P.  C.  342;  In  re 
Alexander,  6  Jur.  [N.  S.]  354.) 

The  principle  on  which  these  cases  proceed  is  that  to 
which  we  have  already  alluded,  viz.,  that  the  appointer  is 
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merely  the  instrument  by  whom  the  original  testator  desig- 
nates the  beneficiary,  and  the  appointee  takes  under  the 
original  will,  and  not  from  the  donee  of  the  power.  The 
law  of  the  domicile  of  the  original  testator  is  therefore  the 
appropriate  test  of  an  execution  of  a  power.  The  case  of 
UHuart  v.  Harkness  (34  Beav.  324,  328),  apparently  holds 
the  contrary,  but,  we  think,  only  apparently.  In  that  case 
property  was  held  under  an  English  will,  with  power  of 
appointment,  by  will,  in  a  woman  domiciled  in  .France.  She 
died  leaving  a  holograph,  which  was  valid  as  a  will  in 
France,  but  not  in  England.  Under  the  wiU  act,  it  was 
admitted  to  probate  in  England,  as  a  foreign  will,  which 
gave  it  all  the  validity  of  an  English  will.  The  probate  in 
England  was  held  to  be  conclusive  that  it  was  a  good  will, 
according  to  English  law;  and,  being  a  will,  it  executed 
power.  The  case  was  really  decided  by  the  law  of  England. 
While  there  are  numerous  decisions  upon  the  general  rule 
that  a  will  is  to  be  governed  by  the  law  of  the  testator's 
domicile,  such  decisions  are  not  to  be  confounded  with  the 
present  question, — which  testator  is  the  one  to  be  considered 
in  the  case  of  a  testamentary  power?  We  know  of  no 
case  which  applies  the  law  of  the  domicile  of  the  donee  of 
the  power  without  reference  to  that  of  the  donor.  For 
these  reasons  we  think  the  law  of  the  domicile  of  the  donor 
of  the  power  should  control,  and  hence  that  the  law  of 
Bhode  Island  must  govern  in  this  case. 

What  is  the  law  of  Ehode  Island  relating  to  the  execu- 
tion of  a  power?  In  Phillips  v.  Brorvn  (16  E.  I.  279;  15 
Atl.  Rep.  90),  the  general  rule  of  construction,  laid  down 
by  Kent,  both  as  to  deeds  and  wills,  that  if  an  interest  and 
a  power  co-exist  in  the  same  person,  an  act  done  without 
reference  to  the  power  will  be  applied  to  the  interest,  and 
not  to  the  power,  was  examined  and  followed.  The  same 
rule  was  also  followed  in  Orundy  v.  Hadfield  (16  R.  I.  579; 
18  Atl.  Rep.  186);  and  in  Brovm  v.  Phillips  (16  R.  I.  612;  18 
Atl.  Rep.  249).  In  Matteson  v.  Ooddard  (Index,  H.  H.  98; 
21  Atl.  Rep.  914),  it  was  held  that  a  general  residuary  clause 
in  a  will  did  not  execute  a  subsequently  created  power  of 
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appointment.  While  those  cases  are  not  decisive  of  this 
one,  the  reasoning  upon  which  they  rest  is  equally  applica- 
ble, viz.,  where  nothing  appears  to  show  an  intent  to  exe- 
cute a  power  the  court  cannot  infer  an  intent  to  do  so.  This 
was  the  almost  uniform  rule  prior  to  the  adoption  of  stat- 
utes upon  this  subject.  In  New  York  and  in  England  it 
was  thought  that  the  rule  often  defeated  the  intention  of 
testators,  who  probably  intended  to  dispose  of  everything 
they  had  power  to  dispose  of;  and  so  acts  were  passed  which 
carried  property  over  which  one  had  a  power  of  appoint- 
ment, by  a  general  gift  of  his  own  property,  unless  an  inten- 
tion not  to  execute  the  power  appeared.  We  do  not  see  that 
the  reason  upon  which  such  statutes  are  based  is  conclusive. 
It  is  equally  open  to  conjecture  that  one  who  means  to  exe- 
cute a  power  will  signify  in  some  way  an  intention  to  do 
so.  If  a  computation  could  be  made,  it  would  doubtless 
appear  that  in  the  execution  of  powers  a  large  majority 
of  wills  make  proper  reference  to  the  power.  The  statute 
gives  an  arbitrary  direction,  against  which,  it  seems  to  us, 
the  reason  is  stronger  than  for  it.  The  rule  already  recog- 
nized in  this  state  is  as  apphcable  to  wills  as  to  deeds,  and, 
in  our  opinion,  it  should  be  so  appUed.  The  same  rule  is 
laid  down  in  Mines  v.  OambHU  {71  Md.  30;  18  Atl.  Rep.  43); 
HolUster  v.  Shaw{^Q  Conn.  248);  Funk  v.  Eggleston  (92  111. 
615);  Bilderbdck  v.  Boyce  (14  S.  C.  528);  and  cases  cited  in 
our  previous  opinions.  The  same  rule  also  prevailed  in 
England,  New  York  and  Pennsylvania  prior  to  the  passage 
of  statutes.  In  Massachusetts  alone  was  a  contrary  rule 
adopted  by  the  court.  The  law,  therefore,  has  been  practi- 
cally uniform,  except  as  it  has  been  changed  by  statutes. 
It  is  urged  that  these  statutes  show  a  tendency  of  opinion 
which  the  court  should  follow  by  adopting  the  rule  of  the 
statutes.  The  opportunity  to  make  law  is  alluring,  but  it 
tempts  beyond  the  judicial  path.  As  our  province  is  to 
declare  law,  rather  than  to  make  it,  we  deem  it  our  duty  to 
adhere  to  the  rule  which  is  commended  to  us  by  reason  and 
precedent,  until,  as  elsewhere,  it  shall  be  changed  by  legis- 
lative authority.     If  such  a  rule  be  the  wiser  one,  the  legis- 
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lature  can  enact  it;  but,  outside  of  a  statute,  it  is  hard  to 
see  upon  what  ground  a  court  can  decree  an  intention  to 
execute  a  power,  when  in  fact  no  such  intention  is  in  any 
way  evinced. 

Applying  to  this  case,  then,  the  rule  that  to  support  an  exe- 
cution of  a  power  something  must  appear  to  show  an  intent 
to  execute  it,  we  come  to  the  inquiry  whether  such  an  in- 
tent appears.  To  solve  this,  we  must  look  to  the  will  itself, 
and  not  to  extrinsic  facts,  except  as  they  enter  into  and 
give  color  to  the  will.  In  the  will  there  is  no  reference  to 
the  power,  but  it  is  urged  that  an  intention  to  execute  the 
power  is  to  be  inferred  from  its  contents  and  the  circum- 
stances of  its  execution.  It  is  claimed  that  Rice's  relations 
with  his  grandmother  were  so  intimate  as  to  raise  a  pre- 
sumption that  he  knew  the  contents  of  her  will,  especially 
in  view  of  the  fact  that  his  bequests  esTceeded  the  amount 
of  his  own  estate.  Rice's  will  was  made  at  Liverpool,  pur- 
suant to  a  suggestion  from  the  complainant  that,  owing  to 
the  will  of  his  grandmother,  he  ought  not  to  cross  the 
ocean  without  making  his  will.  He  received  $625,000  out- 
right under  his  grandmother's  will,  besides  the  income  of 
one-sixth  of  the  residuary  for  life,  with  the  power  of  ap- 
pointment. If  he  knew  of  this  power,  it  is  most  natural 
that  he  would  in  some  way  have  referred  to  it.  If  he  knew 
the  amount  absolutely  bequeathed  to  him,  or  expected  a 
large  bequest,  it  would  account  for  all  the  legacies  in  his 
will.  After  he  knew  of  the  power  of  appointment,  he  did 
not  change  his  will.  Perhaps  his  mind  so  dwelt  upon  the 
legacy  of  $625,000  that  he  gave  no  thought  to  a  possible 
appointment  of  one-fifth  of  that  amount  in  the  residuary 
clause;  or  perhaps,  after  hearing  of  the  power,  he  intended 
some  time  to  make  a  disposition  of  it.  But,  however  it  was, 
he  gave  no  sign  as  to  the  power.  The  fact  that  at  the  time 
of  his  death  his  estate  was  somewhat  less  than  his  be- 
quests is  not  significant;  for  evidently  he  was  not  a  close 
financier,  and  gave  little  heed  to  the  depreciation  of  his  es- 
tate. The  deficiency,  however,  is  not  so  marked  as  to  raise 
a  presumption  in  favor  of  the  execution  of  the  power,  even 
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if  we  could  properly  look  to  that  fact  for  that  purpose.  This 
and  several  other  interesting  legal  questions  have  been 
raised  and  ably  presented  upon  the  point  of  intention,  but 
we  do  not  deetti  it  necessary  to  pass  Tipon  them,  inasmuch 
as  we  do  not  find  from  the  facts  any  sulBicient  or  satisfac- 
tory evidence  of  an  intention  to  execute  the  power.  We 
therefore  decide  that  the  fund  in  question  did  not  so  pass 
by  appointment  under  the  will  of  Mr.  Rice,  and  therefore 
belongs  to  the  heirs  of  Mrs.  Bourne,  according  to  the  terms 
of  her  will. 
Decree  accordingly. 


In  Blount  v.  Walker,  28  S.  C.  645;  6  8.  £.  Rep.  558,  it  was  held  that  a 
power  created  by  the  will  of  a  resident  of  South  Carolina,  to  appoint  ''  by  las 
will  and  testament  duly  executed/'  could  be  exercised  only  by  a  last  will  and 
testament  executed  according  to  the  laws  of  South  Carolina,  and  that  a  will 
executed  according  to  the  laws  of  the  domicile  of  the  donee,  but  failing  to 
comply  with  those  of  South  Carolina,  was  not  a  valid  exercise  of  the  power. 
A  writ  of  error  was  dismissed  by  the  Supreme  Court  of  the  United  States  on 
the  ground  that  no  federal  question  was  involved.  134  U.  S.  605;  10  Sup.  Ct. 
Rep.  606.  But  in  New  York  it  has  been  held  that  a  will  made  in  accordance 
with  the  law  of  the  state  where  the  donee  resides  is  sufficient  as  an  execution 
of  a  power  of  appointment  as  to  personalty.    Betts  v.  Betts,  4  Abb.  N.  0.  817. 


Stevens  vs.  Flannagan  et  al. 

[131  Indiana.  122.] 

Contract  payable  to  heirs— Enforcement — Parol  agree- 
ment— Privity  of  contract. 

In  a  contract  for  the  conveyance  of  land  by  a  father  to  one  of  his  sons  provid- 
ing for  the  payment  of  tbe  purchase  price  to  the  heirs  of  the  father  after 
his  death,  and  reciting  that  the  vendee  is  one  of  such  heirs,  the  word  heirs 
is  used  in  the  sense  of  children  and  the  purchase  money  is  not  payable  to 
the  father's  administrator. 
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An  action  on  such  a  contract  can  be  maintaioed  by  the  other  children  though 
there  is  no  privity  of  contract  between  them  and  the  vendee. 

A  contemporaneous  parol  agreement  between  the  father  and  son  for  an  ac- 
counting among  the  children  and  an  allowance  for  advancements  made, 
cannot  be  shown  in  such  an  action. 

The  contract  is  sufficient  though  the  land  is  described  only  by  reference  to 
certain  recorded  deeds. 

Interest  is  properly  allowed  in  the  judgment  in  such  an  action. 

Striking  out  interrogatories  filed  by  one  of  the  parties  under  Rev.  Stat.  Xnd. 
1881,  sec.  359,  some  of  which  are  relevant  to  defenses  to  which  demurrers 
are  sustaioed,  and  the  others  of  which  relate  to  matters  not  in  dispute,  is 
not  prejudicial  error. 

Appeal  from  Circuit  Court,  Fayette  County. 

Suit  by  Mary  A.  Flannagan  and  others  against  Sampson 
R.  Stevens  to  declare  and  enforce  a  vendor's  lien.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 

Thos.  D,  Evans  and  Oeo.  C.  Florea^  for  appellant. 

L.  H.  Stanford^  for  appellees. 

McBride,  J. —  The  appellant  entered  into  a  written  con- 
tract with  his  father,  William  Stevens,  of  which  the  follow- 
ing is  a  copy :  ' '  This  agreement,  made  this  2d  day  of 
August,  1877,  by  and  between  William  Stevens  and  Samp- 
son Stevens,  of  Union  county,  in  the  state  of  Indiana,  wit- 
nesseth:  The  said  William  Stevens  on  his  part  agrees,  in 
consideration  of  the  sum  of  fourteen  thousand  dollars,  to  be 
paid  by  the  said  Sampson  R  Stevens,  as  hereinafter  men- 
tioned, to  sell  and  convey  unto  the  said  Sampson  R. 
Stevens  about  two  hundred  and  thirty -four  and  50-100  acres 
of  real  estate,  situated  in  Union  county,  in  the  state  of  In- 
diana. A  more  particular  description  thereof  wiU  be  found 
at  page  213  of  Deed  Record  five,  in  the  recorder's  office  of 
said  county,  being  record  of  deed  executed  August  16, 1835, 
by  John  Harland  and  wife  to  William  Stevens;  and  also  in 
Deed  Record  0,  at  page  317,  in  the  records  of  said  county, 
being  the  first  tract  of  land  described  in  deed  then  recorded, 
executed  by  William  Stevens  et  ah  to  Rudolph  Whitmore. 
And  the  said  Sampson  R.  Stevens  on  his  part  hereby 
agrees,  in  consideration  of  the  conveyance  to  him  of  said 
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real  estate  as  aforesaid,  to  pay  therefor  the  sum  of  fourteen 
thousand  dollars,  as  follows,  to- wit:  Five  thousand  dollars 
to  the  heirs  at  law  of  said  William  Stevens  within  one  year 
after  the  decease  of  the  said  William,  and  the  sum  of 
twenty-two  hundred  and  fifty  dollars  annually  thereafter 
to  said  heirs  without  interest  for  four  years,  until  the 
residue  of  said  $14,000  is  fully  paid,  all  without  relief 
from  valuation  or  appraisement  laws:  provided,  however, 
that  if  Nancy  Stevens,  the  wife  of  said  William  Stevens, 
shall  survive  him,  then  said  $5,000  first  above  mentioned, 
only,  shall  be  paid  by  the  said  Sampson  R.  Stevens, 
within  one  year  after  the  death  of  said  William  Stevens, 
to  his  heirs  as  aforesaid  (excluding  the  said  Nancy  Stev- 
ens), and  the  residue  of  $9,000  shall  not  become  due  and 
payable  until  the  death  of  the  said  Nancy  Stevens;  upon 
the  happening  of  which  event  the  said  Sampson  R.  Stev- 
ens shaU,  within  one  year  thereafter,  pay  $2, 250,  and  the 

same  amount  annually  thereafter,  until  the  whole  is 
paid.     The  said  Nancy  Stevens  is  to  take  no  part  of  said 

money,  as  she  is  provided  for  hereinafter.  The  said  Samp- 
son R.  Stevens  is  himself  one  of  the  heirs,  and  shall  have 
the  right  to  retain  his  portion  of  the  said  fourteen  thousand 
dollars,  pro  rata,  in  the  order  of  the  payment  as  aforesaid, 
and  this  right  shall  inure  to  his  heirs,  administrators,  and 
assigns,  no  matter  which  of  the  said  persons  (the  said  Will- 
iam Stevens  or  his  wife,  Nancy)  shall  die  first.  And  the 
said  Sampson  R.  Stevens  further  agrees,  in  consideration 
of  the  conveyance  to  him  of  said  real  estate  as  aforesaid,  by 
said  WilUam  Stevens  and  his  wife,  Nancy  Stevens,  to  re- 
convey  the  same  to  him  for  and  during  the  term  of  his  nat- 
ural life,  with  remainder  over  to  his  wife,  the  said  Nancy 
Stevens,  for  and  during  the  term  of  her  natural  life,  with 
reversion  over  in  fee  simple  to  the  said  Sampson  R.  Stevens 
and  his  heirs  forever.  And  in  case  the  said  Nancy  Stevens 
shall  die  before  the  said  William  Stevens,  her  husband, 
then  at  his  death  said  real  estate  shall  revert  to  said  Samp- 
son R.  Stevens  and  his  heirs  in  fee  simple,  forever.  In 
witness  whereof,"  etc. 
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This  suit  was  brought  by  certain  of  the  children  of  said 
William  Stevens  upon  the  contract  to  collect  the  portion  of 
the  purchase  money  due,  and  to  have  declared  and  enforced 
a  vendor's  lien  for  the  same  on  the  land.  A  copy  of  the 
contract  was  filed  with  the  complaint  as  an  exhibit 

All  of  the  children  were  made  parties,  either  plaintiff  or 
defendant.  The  complaint  avers  full  performance  of  the 
contract,  except  the  payment  of  the  purchase  money.  It 
is  averred  that  both  William  Stevens  and  his  wife  are  dead, 
the  wife  having  died  first,  and  that  the  $5,000  payment 
provided  for  is  due,  and  the  said  purchase  money  is  all  mi- 
paid.  The  complaint  also  contained  a  full  description  of 
the  land.  The  court  overiiiled  a  demurrer  to  the  complaint, 
and  the  appellant  excepted.  The  appellant  filed  an  answer 
in  abatement,  showing  that  an  administrator  had  been  duly 
appointed  for  the  settlement  of  the  estate  of  said  William 
Stevens,  and  was  then  actively  discharging  that  duty;  that 
he  had,  as  such  administrator,  inventoried  said  contract  as 
a  portion  of  the  assets  of  the  estate;  and  that  the  appellant 
had  paid  a  portion  of  the  sum  due  on  the  contract  to  the 
administrator,  who  w^as  not  joined  as  a  party  to  the  litiga- 
tion. The  court  sustained  a  demurrer  to  this  answer,  and 
the  appellant  excepted.  An  answer  in  bar  was  filed  in 
seven  paragraphs.  No  question  is  made  except  on  the 
third,  fifth,  sixth  and  seventh  paragraphs  The  third  para- 
graph of  answer  pleads  payment  to  the  administrator.  The 
fifth  paragraph  alleged  the  death  of  William  Stevens,  tes- 
tate, contest  of  his  will,  which  contest  was  still  pending, 
and  the  appointment  of  an  administrator  who  was  engaged 
in  the  settlement  of  the  estate;  that  the  estate  was  indebted 
in  a  large  amount ;  that  the  administrator  had  taken  pos- 
session of  and  inventoried  as  a  part  of  the  assets  of  the 
estate  the  contract  sued  on,  and  had  collected  from  appel- 
lant the  $5,000,  constituting  the  first  payment,  and  all  that 
was  then  due;  and  that  further  administration  in  the  estate 
was  necessary. 

The  sixth  paragraph  alleged  that  the  contract  was  never 
delivered,  or  its  delivery  ever  authorized,  by  said  William 
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Stevens  to  any  of  his  heirs,  nor  to  defendant,  and  that 
when  it  was  executed  said  William  Stevens  had  no  heirs. 
The  seventh  paragraph  rests  upon  an  alleged  contempo- 
raneous parol  agreement  or  understanding  between  the 
parties  to  the  contract,  the  effect  of  which  would  be  to  re- 
quire an  accounting  among  the  beneficiaries  and  an  allow- 
ance for  alleged  advancements  to  several  of  them. 

Demurrere  were  sustained  to  all  of  these  answers,  and 
these  rulings,  as  well  as  the  rulings  on  the  demurrer  to  the 
complaint  and  the  plea  in  abatement,  are  assigned  as  error. 

The  appellant  insists  that  the  complaint  is  bad  because 
the  contract  contains  no  description  of  the  land,  and  is,  for 
that  reason,  void.  So  far  as  this  objection  is  concerned, 
the  ruling  of  the  trial  court  may  be  sustained  upon  several 
grounds.  It  is,  however,  only  necessary  to  refer  to  two  or 
three  familiar  and  elementary  propositions  whicli  amply 
vindicate  its  correctness.  That  is  certain  which  may  be 
made  certain. 

The  description  of  land  in  a  deed  is  sufficient  if  it  fur- 
nishes the  means  by  which  the  land  can  be  identified. 
{Rucker  v.  Steelman,  73  Ind.  396;  Scheible  v.  Slagle,  89  Ind. 
323  ;  Thain  v.  Budisill,  126  Ind.  272,  26  N.  E.  Eep.  46.)  If 
the  deed  refers  to  another  instrument  for  the  purpose  of 
identifying  the  land,  the  contents  of  such  instrument  are 
to  be  considered  as  part  of  the  deed.  {Insurance  Co.  v. 
Grim,  32  Ind.  249  ;  Wallace  v.  Furber,  62  Ind.  103.)  That 
which  would  be  a  sufficient  description  of  the  land  in  a 
deed  is  sufficient  in  a  contract  for  a  deed.  The  reference  in 
the  contract  to  the  recorded  deeds  is  sufficient  to  require 
that  they  be  read  in  conjunction  with  the  contract. 

It  is  not  claimed  that  the  descriptions  in  the  recorded 
deeds  were  not  full  and  complete. 

The  appellant  also  insists  that  the  complaint  is  bad  be- 
cause it  does  not  aver  the  insolvency  of  the  appellant. 
Such  averments  were  not  necessary.  A  vendor's  lien  may 
be  declared  or  foreclosed  without  reference  to  the  insol- 
vency of  the  debtor.  The  authorities  cited  lend  no  support 
to  the  contention  of  the  appellant.     They  only  hold  that 
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the  vendor's  lien  is  not  an  original  and  absolute  charge  on 
the  land,  but  only  an  equitable  right  to  resort  to  it  in  case 
there  be  not  sulBicient  personal  estate.  {Martin  v.  CavbUy 
72  Ind.  67-75,  and  cases  cited.) 

The  demurrers  to  the  plea  in  abatement  and  to  the  third 
and  fifth  paragraphs  of  answer  present  the  same  question. 

The  appellant  contends  that  the  claim  for  purchase- 
money  belonged  to  the  estate,  and  was  properly  inventoried 
by  the  administrator,  and  might  properly  and  legitimately 
be  paid  to  him.  As  we  understand  his  argument,  it  is,  in 
effect,  that  while  the  contract  in  terms  provides  for  pay- 
ment to  the  heirs  of  William  Stevens,  he  could,  while  Hv- 
ing,  have  no  heirs  ;  that  no  one  could  acquire  any  vested 
interest  in  it  until  after  his  death,  for  the  reason  that  his- 
heirs  could  not  be  known  until  that  time  ;  and  that  of 
necessity,  therefore,  it  belonged  to  him  until  his  death,  his 
possible  heirs  having  a  mere  contingent  interest  therein 
until  that  time. 

While  it  is  true  that  the  word  "  heirs  "  has  in  law  a  fixed 
and  technical  significance,  and  a  man  cannot  in  that  sense, 
while  living,  have  heirs,  it  is  clear  to  our  minds  that,  as 
used  in  this  contract,  the  word  was  not  used  in  that  sense. 
The  aim  of  courts  in  the  construction  of  contracts  should 
be  to  ascertain  and  enforce  the  intetition  of  the  parties. 
The  word  *^  heirs  "  may  be,  and  frequently  is,  construed  to 
mean  ^'children,"  when  it  is  plain  that  it  was  used  in 
that  sense.  This  frequently  occurs  in  the  construction  of 
wills.  {Shimer  v.  Manriy  99  Ind,  190,  and  authorities  cited; 
Jones  V.  Miller,  13  Ind.  337  ;  Rapp  v.  Matthias^  35  Ind. 
332.) 

The  rule,  however,  is  not  limited  to  the  construction  of 
wills.  Where,  in  a  deed  or  contract  for  the  conveyance  of 
land,  the  word  ''  heirs  "  is  used,  coupled  with  other  explan- 
atory words,  showing  that  it  was  the  intention  by  its  use 
to  designate  or  describe  a  class  of  persons,  rather  than  that 
it  should  receive  its  strict  technical  interpretation,  the 
courts  will  give  to  it  a  construction    conforming  to  the 

manifest  pui-pose  of  the  parties.   This  question  is  fully  con- 
VoL.  VIII-84 


266  AMERICAN  PROBATE  REPORTS. 

sidered  in  the  case  of  Mining  Co.  v.  Beckleheimer  (102  Ind. 
76,  1  N.  E.  Eep.  202.) 

The  contract  recites  that  "  the  said  Sampson  R.  Stevens 
is  himself  one  of  the  heirs."  This  is  entirely  consistent 
with  the  construction  which  treats  the  word  ^^heire"  as 
descriptive  of  a  class  of  persons  then  in  being,  and  then  ca- 
pable of  being  ascertained  and  designated  with  certainty. 
It  is,  however,  inconsistent  with  the  idea  that  the  parties 
were  referring  to  the  heirs  proper,  who  could  have  no  ex- 
istence as  such  until  after  the  death  of  William  Stevens, 
The  contract  also  secures  to  him,  and  to  his  heirs,  adminis- 
trators, etc  ,  the  right  to  deduct  and  retain  from  each  sepa- 
rate payment  of  the  purchase  money  his  pro  rata  share  of 
the  purchase  money,  whether  he  survived  the  father  and 
mother  or  not.  This  he  or  they  could  do  if  the  construc- 
tion to  which  we  incline  is  adopted.  It  could  not  be  done 
if  the  other  construction  prevails,  as  in  that  case  his  share 
could  not  be  known  until  the  estate  was  finally  settled  and 
distribution  made.  In  our  opinion,  the  estate  has  no  inter- 
est in  or  claim  upon  the  contract  or  the  purchase  money. 
The  administrator  had  no  right  to  inventory  or  take  posses- 
sion of  it  as  an  asset.  Payment  to  him  was  unauthorized, 
and  is  not  a  defense. 

It  is  not  claimed  that  the  estate  is  insolvent,  or  that  the 
disposition  of  the  property  in  any  manner  operated  to  the 
prejudice  of  creditors.  If  such  facts  were  shown,  a  veiy 
different  question  would  be  presented.  What  we  have  said 
is  decisive  of  the  questions  arising  on  the  sixth  paragraph 
of  answer.  The  seventh  paragraph,  resting,  as  it  neces- 
sarily does,  on  an  alleged  contemporaneous  parol  modifica- 
tion of  the  contract,  materially  modifying  its  terms,  is  so 
clearly  bad  that  no  elaboration  is  necessary. 

It  is  also  contended  that  the  appellees  cannot  maintain 
the  action  against  the  appellant,  because  there  is  no  privity 
of  contract  between  them.  Before  the  adoption  of  the 
Code,  when  law  and  equity  were  administered  by  separate 
tribunals,  privity  of  contract  was  essential  to  the  mainte- 
nance of  the  action  at  law,  but  in  equity  a  promise  of  one 
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person  to  another  for  the  benefit  of  a  third  could  be  en- 
forced by  the  latter  in  his  own  nama  Under  our  present 
practice,  the  right  of  the  third  person  to  maintain  his  action 
in  his  own  name  has  been  uniformly  recognized.  {Cama- 
han  V.  Tousej/y  93  Ind.  561,  with  authorities  there  cited ; 
Leake  v.  Ball,  116  Ind.  214,  17  N.  E.  Eep.  918;)  and  many 
other  cases. 

The  conditions  of  contract,  so  far  as  William  Stevens 
was  concerned,  were  fully  performed  by  the  conveyance  of 
the  land.  The  appellant  thereby  obtained  the  full  consider- 
ation for  his  promise  to  pay  the  purchase  money.  It  was 
competent  for  them  to  agree  upon  any  person  to  whom  the 
purchase  money  should  be  paid.  So  far  as  the  rights 
of  the  appellees  are  concerned,  there  can  be  no  ma- 
terial difference  between  their  rights  under  this  contract 
and  their  rights  as  they  would  have  been  if,  instead  of  evi- 
dencing the  agreement  to  pay  by  the  written  contract, 
Sampson  R.  Stevens  had  executed  his  notes  for  the  several 
sums  due  the  several  parties  direct  to  them.  The  only 
thing  remaining  to  make  performance  of  the  contract  com- 
plete was  the  rendition  of  the  agreed  consideration.  The 
law  recognizes  the  right  of  the  beneficiaries  to  demand  per- 
formance, without  the  formality  of  any  delivery  of  the 
contract  to  them.  In  equity,  there  are  its  holders  without 
that  formality,  and,  as  such,  they  are  also  possessed  of  the 
equitable  right  to  have  the  vendor's  lien  declared  and  en- 
forced.    {Shanefelter  v.  Kenworfhy^  42  Ind.  501.) 

The  appellant  filed  interrogatories  with  his  answers,  and 
asked  that  the  other  parties  to  the  litigation,  both  plaintiff 
and  defendant,  be  required  to  answer  them  under  oath. 
On  motion,  the  court  struck  them  out.  The  appellant  com- 
plains of  this  ruling. 

The  statute  (section  359,  Bev.  St.  1881)  authorizes  the 
filing  of  interrogatories  relevant  to  the  matter  in  contro- 
versy, and  the  party  filing  them  may  require  "the  op- 
posite party  to  answer  them  under  oath."  Whether  the 
fact  that  the  interrogatories  in  this  case,  instead  of  being 
addressed  to  the  opposite  party,  are  addressed  to  all  the 
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other  parties,  both  plaintiff  and  defendant,  would  afford 
ground  for  striking  them  out,  need  not  be  decided.  It  is 
enough  to  say  that,  with  the  possible  exception  of  three, 
they  were  not  relevant  to  any  matter  in  controversy,  as 
they  relate  to  the  advancements  assumed  to  have  been  made 
to  certain  of  the  heirs.  The  three,  which  possibly  relate 
to  matters  involved,  relate  to  matters  about  which  there  is 
no  dispute.  There  was  no  error  in  striking  them  out 
suflficient  to  justify  a  reversal.  The  error,  if  any,  was 
harmless. 

The  appellant  also  contends  that  his  motion  for  a  venire 
de  novo  should  have  been  sustained,  because  the  court 
made  no  finding  as  to  advancements,  and  as  to  amounts 
paid  to  the  administrator  by  the  appellant.  As  neither  of 
these  matters  were  legitimately  within  the  issues,  it  is  not 
necessary  to  consider  whether,  if  they  were,  the  alleged 
error  could  be  reached  by  this  motion.  Several  other  ques- 
tions are  discussed,  but  they  are  all  covered  by  what  we 
have  heretofore  said,  except  the  complaint  that  the  court 
erred  in  allowing  interest.    This  was  not  error. 

Judgment  affirmed,  with  cost. 


Samuel  J.  Foster  vs.  Ella  P.  Smith  and  others. 

[156  Massachusetts,  879.  J 

Life  estate  or  fee — Residuary  clause — ^Declarations  of 

testator. 

A  bequest  to  testator's  wife  "  to  her  and  her  assigns/'  to  use  and  dispose  of, 
either  to  sell  and  convey  by  deed  or  to  will  '*  without  regard  to  any  lega- 
cies hereinafter  contained,"  followed  by  a  provision  that  if  at  her  decease 
tliere  should  be  any  of  the  property  remaining  undisposed  of  by  her  will 
or  otherwise,  giving  and  bequeathing  it  in  the  manner  set  forth  in  the 
succeeding  clauses,  conveys  the  entire  estate  to  the  wife  uoder  Pub.  St. 
Mass.,  chap.  127,  §  24,  it  not  clearly  appearing  that  a  less  estate  was  in- 
tended to  be  conveyed. 
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A  bequest  of  certain  household  goods  and  $8,000  ''  together  with  the  residue 
of  the  goods  and  chattels  not  hereinbefore  named,  and  $2,000  more  should 
there  be  that  amount  left  after  the  disposal  of  the  remaining  estate  of  my 
deceased  husband/'  is  not  a  residuary  clause  passing  all  the  property  not 
needed  to  pay  charges  and  satisfy  other  legacies,  and  does  not  entitle  the 
legatee  to  any  portion  of  the  proceeds  of  the  sale  of  the  husband's  real  estate, 
except  so  much,  if  any,  as  may  be  necessary  to  make  up  the  $5,000. 

The  intentions  of  testatrix  cannot  be  shown  by  her  declarations. 

Case  removed  from  Essex  county  on  bill  for  construction 
of  will  of  Eleanor  Perry,  deceased. 

Wm.  Choate  and  W.  F.  Dana,  for  plaintiffs. 

B.  P.  Movlton  and  F.  Wright^  for  respondent^  Ella  P. 
Smith. 

Boyden  &  OeddingSy  for  respondents,  W.  E.  Perry  and 
others. 

Barker,  J. —  The  case  involves  the  construction  of  the 
will  of  Eleanor  Perry,  who  died  in  1889,  and  incidentally 
the  will  of  her  husband,  James  Perry,  who  died  in  1876. 
Mrs.  Perry's  heirs  at  law  and  next  of  kin  were  two  brothers, 
a  sister,  and  the  four  children  of  a  deceased  brother.  Her 
estate  consisted  of  about  $3, 600  in  money  and  securities,  and 
an  undivided  fifth  of  certain  lands  which  came  to  her  from 
her  father  and  mother;  of  about  $9,700  in  money  and  secu- 
rities, and  seven  parcels  of  land,  which  she  took  under  the 
will  of  her  husband;  of  about  $965  in  money  and  securities 
which  she  had  herself  acquired;  and  in  some  household  fur- 
niture and  similar  goods  and  chattels,  the  source  of  her 
ownership  of  which  is  not  stated. 

The  first  question  is  whether  the  estate  given  to  her  by 
the  will  of  her  husband  was  absolute,  or  only  for  her  life, 
with  power  of  disposal  by  deed  or  will.  The  will  of  James 
Perry,  after  appointing  his  wife  executrix,  and  directing 
her  to  pay  his  debts  and  funeral  expenses  as  soon  as  she 
shall  find  it  convenient,  proceeds  as  follows:  *^  And  as  to  my 
worldly  estate,  and  all  the  property,   real,   personal,  or 
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mixed,  of  which  I  shall  die  seised  and  possessed,  or  to  which 
I  shall  be  entitled  at  the  time  of  my  decease,  I  devise,  be- 
queath, and  dispose  thereof  in  the  manner  following;  to- 
wit:  1st.  I  give,  devise  and  bequeath  to  my  beloved  wife, 
Eleanor  Perry,  all  my  real  and  all  my  personal  estate  of 
every  kind  and  description,  to  her  and  her  assigns,  for  her 
to  use  and  dispose  of  in  any  way  she  may  think  best,  either 
to  sell  and  convey  by  deed  or  to  will  the  same,  without  regard- 
to  any  legacies  hereinafter  contained.  But  at  the  decease 
of  my  said  wife,  if  there  should  be  any  of  my  said  property, 
real  or  personal  or  both,  which  she  has  not  disposed  of  by 
will  or  otherwise,  then  my  will  is  that  said  residue  or  re- 
mainder of  my  said  estates  I  devise  and  bequeath  as  f  ollows^ 
to-wit."  Then  follow  eleven  devises  and  legacies  to  indi- 
viduals, succeeded  by  the  following  provisions:  *^If,  at  the 
decease  of  my  said  wife,  there  should  not  be  property 
enough  to  pay  the  before-named  legacies  in  full,  then  each 
is  to  receive  their  proportional  part  according  to  their  re- 
spective legacies.  But,  if  there  should  be  more  property  at 
the  decease  of  my  said  wife  than  the  legacies  herein  amount 
to,  then  it  is  to  be  divided  in  proportion  to  their  legacies,  to 
the  amount  in  the  aggregate  of  two  thousand  doUare.'^ 
These  are  all  the  provisions  of  the  will,  except  the  usual 
formal  commencement  and  the  usual  conclusion. 

Whether  this  will  gave  to  the  testator's  widow  the  full 
ownership  of  his  property,  or  only  a  life  interest  with  power 
of  disposal  is  to  be  determined  by  ascertaining  from  the  whole 
will  the  intention  of  the  testator,  and  by  giving  it  effect  so 
far  as  it  does  not  contravene  the  rules  of  law.  But  as  held 
in  Kent  v.  Morrison  (153  Mass.  137;  26  N.  E.  Rep.  427),  if 
the  testator  intended  to  give  absolutely  a  fee  simple,  he 
cannot  attach  to  it  a  quality  or  condition  inconsistent  to 
such  an  estate.  He  cannot  say  that,  although  the  devisee 
shall  hold  the  property  in  fee  simple  after  it  has  vested,  yet 
if  he  does  not  convey  it  in  his  lifetime,  or  devise  it  by  will, 
it  shall  not  descend  as  his  property,  but  shall  be  consid- 
ered as  the  property  of  the  testator,  and  pass  as  part  of  his 
estate.     Examining  the  will,  the  indications  which  point 
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most  strongly  to  the  view  that  the  testator  did  not  intend 
to  confer  absolute  ownership  upon  his  wife  are  the  absence 
of  strict  words  of  inheritance  in  the  clause  making  provis- 
ion for  her,  and  the  provisions  for  the  disposal  of  the  resi- 
due or  remainder  of  his  estate  after  her  decease.  If  the 
words  used  in  making  the  provisions  for  Mrs.  Perry  were 
the  operative  words  of  a  conveyance  of  land  at  common 
law,  they  would  give  to  the  grantee  no  more  than  a  life  in- 
terest, with  power  of  disposal.  But,  since  used  in  a  will, 
they  may,  if  so  intended,  confer  absolute  ownerahip,  and 
under  our  statute  are  to  be  so  construed,  unless  it  clearly 
appears  by  the  will  that  the  testator  intended  to  convey  a 
less  estate.  (Pub.  Stat.  ch.  127,  §  24.)  So  that  the  ques- 
tion is  whether  it  clearly  appears  by  this  will  that  the  hus- 
band intended  to  give  a  less  estate.  In  addition  to  the  cir- 
cumstances noted,  some  weight  in  the  same  direction  may 
be  given  to  the  clause  which  states  that  it  is  "for  her  to 
use,"  and  to  the  insertion  of  the  powers  to  dispose  of  the 
property,  all  of  which  would  have  been  unnecessary  if  the 
testator  had  supposed  that  he  was  making  her  the  absolute 
owner.  Looking  at  the  subsequent  provisions  of  the  will, 
we  find,  first,  a  devise  of  land  without  any  words  of  inher- 
itance or  limitation,  next  a  gift  of  lands  and  money  to  one 
''and  her  heirs  and  assigns  forever,"  and  next  a  devise  of 
lands  and  a  pew  in  the  Baptist  meeting-house,  to  one  ''to 
hold  during  his  natural  life,  *  *  *  to  hold  and  improve 
during  his  natural  life,  and  after  him  to  go  to  his  nearest 
heirs."  In  addition  there  are  separate  pecuniary  legacies, 
in  two  of  which  the  formula  used  is,  "I  give,  devise,  and 
bequeath  to,  *  *  *  to  her  and  her  heirs, "  and  in  the 
others,  "to  her  and  heirs  forever."  These  provisions  show 
that  the  usual  technical  expressions  used  in  the  creation  of 
life  estates  and  fees  simple  were  not  unknown  to  the  person 
who  drafted  the  instrument,  though  upon  the  whole  will  it 
is  very  doubtful  whether  he  was  acquainted  with  their  tech- 
nical meaning,  and  whether,  in  adopting  or  rejecting  them 
in  any  particular  provision,  the  testator  can  b  e  fairly  sup- 
posed to  have  acted  with  knowledge  of  their  precise  effect. 
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The  whole  instrument  gives  the  impression  that  it  was 
not  drafted  by  one  skilled  in  the  use  of  legal  phraseology. 
In  the  outset,  it  expresses  a  desire  to  dispose  of  all  the  tes- 
tator's estate;  but  it  is  clear  that  this  is  not  done  upon  any 
theory  of  its  meaning,  except  that  which  gives  the  absolute 
ownership  of  the  whole  to  his  wife.  The  first  devise  of 
real  estate  is  without  words  of  inheritance,  yet  the  remain- 
der in  that  parcel  is  not  disposed  of.  The  testator  had  sev- 
eral parcels  of  land  which  he  does  not  specifically  devise. 
His  will  contains  no  general  residuary  clause,  while  the  ex- 
cess in  value  of  his  personalty  above  the  amount  necessary 
to  pay  all  his  legacies  was  more  than  the  $2,000  by  which 
the  legacies  were  to  be  increased  if  there  should  be  more 
property  at  the  death  of  his  wife  than  the  amount  of  the 
legacies.  Upon  the  whole,  it  seems  impossible  to  say  what 
degree  of  learning  dictated  the  selection  of  the  terms 
used,  and  it  must  be  doubtful  what  inferences  should  be 
drawn  from  language  which  may  or  may  not  have  been 
used  with  an  understanding  of  its  technical  sense.  As  al- 
ready stated  the  testator  at  the  outset  declares  his  intention 
to  dispose  of  all  his  property;  and  this  favors  the  supposi- 
tion that  he  meant  to  give  the  absolute  ownership  to  his 
wife,  by  which  construction  alone  has  his  purpose  been  ef- 
fected. He  had  made  her  his  executrix;  and  the  statement 
that  the  property  is  *'for  her  to  use,"  and  the  insertion  of 
the  power  of  disposal  may,  like  his  insertion  of  words  of 
inheritance  in  his  bequests  of  sums  of  money,  have  been 
due  to  an  over  anxiety  to  make  it  certain  that  the  property 
should  be  wholly  her  own.  So,  too,  the  provisions  for  dis- 
posing of  the  property  at  her  decease  may,  consistently 
with  her  full  ownership,  be  accounted  for  upon  the  theory 
that  the  testator  was  ignorant  of  the  doctrine  which  for- 
bade him  to  attach  to  her  estate  the  inconsistent  quality 
that,  if  undisposed  of  by  her,  it  should  go  as  directed  by 
his  own  will.  Upon  the  whole,  we  are  of  opinion  that  it 
does  not  clearly  appear  by  the  will  that  the  testator  in- 
tended his  wife  to  have  less  than  all  the  estate  which  he 
could  lawfully  devise;  and,  applying  the  statute  referred  to, 
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we  construe  the  devise  to  her  to  have  been  in  fee,  and  hold 
that  his  subsequent  provisions  for  the  disposition  of  the 
property  upon  her  death,  are  inconsistent  with  her  estate, 
and  of  no  effect. 

Assuming  that  Eleanor  Perry  was  the  absolute  owner  of 
the  property  which  came  to  her  under  the  will  of  her  hus- 
band, it  is  not  difficult  to  arrive  at  the  construction  of  l^pr 
own  will.  The  principal  question  is  as  to  the  meaning  of 
the  eighteenth  clause,  which  makes  provision  for  Ella  P. 
Smith.  It  is  contended  by  her  that  she  is  entitled  under  it 
to  the  whole  residue  of  the  personal  property  after  payment 
of  the  charges  of  administration  and  the  satisfaction  of  the 
other  legacies  given  by  the  will,  and  that  she  is  also  entitled 
to  have  all  the  real  estate  which  came  to  the  testatrix  from 
her  husband,  and  of  which  the  testatrix  made  no  specific 
devise,  sold,  and  the  entire  proceeds  paid  to  her.  The 
clause  is  as  follows:  **I  give  and  bequeath  to  Ella  P.  Smith, 
wife  of  Weldon  Smith,  my  best  bed  and  mattress,  best  sofa, 
camphor  trunk,  two  flag-bottomed  chairs,  set  of  china, 
twelve  teaspoons,  four  tablespoons,  butter  knife,  a  sugar 
spoon,  one-quarter  part  of  my  bed  linen,  and  three  thousand 
dollars  in  money,  together  with  the  residue  of  the  goods 
and  chattels  not  hereinbefore  named,  and  two  thousand 
dollars  more,  should  there  be  that  amount  left  after  the 
disposal  of  the  remaining  real  estate  of  my  deceased  hus- 
band." 

Ella  P.  Smith  was  a  legatee  in  the  will  of  James  Perry, 
before  mentioned,  to  the  amount  of  $3,000.  By  the  pre- 
vious articles  of  her  own  will  the  testatrix  had  given  to  the 
other  legatees  of  her  husband  who  were  living,  the  several 
sums  of  money  and  parcels  of  land  named  in  his  will,  for 
each  to  take  upon  her  death.  James  P.  Day,  to  whom  her 
husband  had  devised  the  High  street  lot,  without  words  of 
inheritance,  had  died  without  issue  in  the  y^ar  1888;  and 
his  father,  who  was  not  of  her  husband's  blood,  was  his 
heir.  She  devised  this  lot  to  six  of  her  husband's  nieces 
and  a  nephew.  Anna  F.  Day,  to  whom  her  husband's  will 
gave  the  Hale  street  lot  in  fee,  and  $200  in  money,  had 
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died;  and  Mrs.  Perry  devised  that  lot  and  the  same  sura  of 
money  to  the  daughter  of  Mrs.  Day.  In  addition  to  these 
provisions  the  testatrix  had  by  the  previous  articles  given 
to  two  nieces  of  her  husband,  not  mentioned  in  his  will, 
$200  each,  and  to  several  persons,  some  of  whom  were  her 
own  relatives,  and  not  mentioned  in  her  husband's  will, 
articles  of  household  furniture  and  utensils,  including  two 
quarter  parts  of  her  bed  linen. 

The  will  does  not  anywhere  profess  to  dispose  of  the 
whole  estate  of  the  testatrix,  and  it  is  clear  that  her  oral 
declarations,  of  which  evidence  was  admitted  de  bene^  cannot 
be  resorted  to  to  explain  her  intention.  {Tucker  v.  Societyj 
Y  Met.  [Mass.]  188;  Weston  v.  Foster^  id.  297;  Warren  v. 
Oreggy  116  Mass.  304;  Denjield  v.  Smithy  156  Mass.  265;  30 
N.  E.  Rep.  1018.) 

We  think  it  clear  that  the  clause  under  consideration 
cannot  be  construed  to  be  a  residuary  clause,  passing  the 
money  and  securities  of  the  testatrix  not  needed  to  pay 
charges  and  to  satisfy  other  legacies,  and  that  it  makes  no 
specific  charge  upon  real  estate  for  the  benefit  of  Mrs. 
Smith.  If  the  words  ^'residue  of  the  goods  and  chattels 
not  hereinbefore  mentioned,"  included  money  and  securi- 
ties, it  would  carry  the  whole  and  make  the  specific  men- 
tion of  the  sums  of  $3,000  and  of  $2,000  unnecessary. 
The  words  plainly  refer  only  to  articles  of  household  or 
personal  use,  such  as  had  been  before  named  in  this  and  in 
the  earlier  clauses  of  the  will,  and  not  to  money  or  securi- 
ties for  money.  Dole  v.  Johnson  (3  Allen,  364),  and  cases 
cited.  The  clause  does  not,  in  any  event,  give  to  Mrs. 
Smith  more  than  $5,000  in  money.  The  concluding  part  of 
the  article,  **and  two  thousand  dollars  more,  should  there 
be  that  amount  left  after  the  disposal  of  the  remaining 
real  estate  of  my  deceased  husband,"  can  have  no  further 
operation  in  favor  of  Mrs.  Smith  than  to  make  it  the  duty 
of  the  executor  to  resort  to  a  sale  of  that  real  estate,  if 
necessary  to  enable  him  to  pay  to  her  the  full  sum  of  $5,000. 
As  the  pecuniary  legacies  amount  to  but  $8,200,  while  the 
money  and  securities  of  the  testatrix,  not  derived  from  her 
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father  and  mother,  amount  to  over  $10,500,  it  will  probably 
be  unnecessary  to  resort  to  a  sale  of  the  land.  Very  likely 
the  testatrix  supposed  that  any  part  of  the  property  re- 
ceived from  her  husband,  and  not  disposed  of  by  herself, 
would  pass  under  her  husband's  will,  and  meant  to  make 
it  certain  that  Mrs.  Smith  should  have  the  additional  $2,000 
before  any  of  her  husband's  legatees  should  have  the  right 
to  have  more  than  the  specific  sums  given  in  his  will.  But 
the  claim  that  it  was  her  intention,  by  the  eighteenth 
article,  to  make  Mrs.  Smith  the  residuary  legatee  of  all 
her  personalty  not  derived  from  her  own  parents,  and  to 
charge  the  real  estate  received  from  Mr.  Perry  with  an  ad- 
ditional $2,000  for  the  benefit  of  Mrs.  Smith,  is  entirely 
untenable. 

To  recapitulate,  in  our  opinion  Eleanor  Perry  took  an 
absolute  and  full  estate  under  the  will  of  her  husband,  and 
the  provisions  of  his  will  directing  the  disposition  of  his 
property  at  her  decease  are  of  no  effect.  By  her  own  will 
she  intended  to  give  to  Ella  P.  Smith  the  articles  of  house- 
hold use  named  in  the  eighteenth  article,  and  all  similar 
goods  and  chattels  not  before  specifically  devised  to  others, 
and  the  sum  of  $5,000  in  money,  if  her  estate  was  suflfcient, 
or  if,  by  selling  the  real  estate  which  had  come  to  her  from 
her  husband,  and  which  she  had  not  sold  or  specifically  de- 
vised, there  should  be  enough,  with  the  assets  of  her  estate 
not  inherited  from  her  own  father  and  mother,  to  pay  in  full 
that  sum,  and  the  bequests  given  in  the  first  eighteen 
clauses  of  her  will;  and  she  did  not  intend  to  give  to  Ella 
P.  Smith  more  than  $5,000  in  money.  If,  in  the  settlement 
of  the  estate,  it  shall  become  necessary  to  sell  the  real  estate 
which  the  testatrix  received  from  her  husband,  and  which 
she  did  not  specificially  devise,  the  executor  has  power  to 
do  so;  otherwise,  that  and  any  personality  not  derived  from 
her  father  and  mother,  and  not  needed  for  the  payment  of 
legacies,  debts,  and  charges,  will  pass  to  her  next  of  kin 
and  heirs-at-law,  as  intestate  property,  and  the  executor  is 
to  be  so  advised. 

Decree  accordingly. 
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As  to  the  effect  of  a  power  of  disposition  annexed  to  a  devise,  see.  Welter 
V.  Walker,  62  Ga.  142;  1  Am.  Prob.  Rep.  519;  Stuart  v.  Walker,  72  Me.  145; 
2  Am.  Prob.  Rep.  79;  Hospital  Trust  Co.  v.  Commercial  Bank,  (R.  I.),  4  Am. 
Prob.  Rep.  563;  Gibbens  v.  Gibbens,  140  Mass.  102;  5  Am.  Prob.  Rep.  92; 
Morford  v.  Diefcnbacker,  54  Mich.  593;  5  Am.  Prob.  Rap.  185;  Jones  v. 
Jones,  66  Wis.  310;  5  Am.  Prob.  Rep.  306;  Goudie  v.  Johnston,  109  Ind.  427; 
5  Am.  Prob.  Rep.  351;  Nash  v.  Simpson,  78  Me.  142;  5  Am.  Prob.  Rep.  357; 
Estate  of  Gertie,  34  Minn.  173;  5  Am.  Prob.  Rep.  399;  Walker  v.  Pritchard, 
121  111.  221;  6  Am.  Prob.  Rep.  381;  Halliday  v.  Stickler,  78  Iowa,  388;  7  Am. 
Prob.  Rep.  212;  Little  v.  Giles,  25  Neb.  313;  7  Am.  Prob.  Rep.  312;  Stiles  v. 
Eldridge,  45  N.  J.  Eq.  632;  7  Am.  Prob.  Rep.  373;  Cox  v.  Wills,  inifra;  Smythe 
▼.  Smythe,  ir^a. 


Shumate  vs.  Batley  et  al,^  Appellants. 

[110  Missouri,  411.] 

OoNSTRUcrrioN — Estate — Bequeath. 

In  a  clause  directing  that  after  the  balance  of  testator's  estate  shall  be  realized 
it  shall  be  divided  in  three  equal  parts,  which  parts  are  by  the  same  clause 
bequeathed,  the  word  "  estate"  applies  to  realty  as  well  as  personalty,  and 
the  word  ** bequeath"  is  enlarged  by  the  context  to  mean  "give"  or 
"devise." 

Appeal  from  Circuit  Court,  New  Madrid  county,  by  the 
defendants  in  an  action  for  partition  among  the  heirs  and 
devisees  of  John  Thomas  Miller,  deceased.  The  will  of 
said  Miller  reads  as  follows  : 

''I,  John  Thomas  Miller,  of  Big  Prairie,  New  Madrid 
county,  Mo.,  being  of  sound  mind  and  judgment,  do  here- 
by execute  this,  my  last  will  and  testament ;  and,  for  the 
purpose  of  carrying  out  the  provisions  herein  contained,  do 
hereby  appoint  Alfred  Sikes,  Esq.,  of  Big  Prairie,  to  be  my 
executor  and  administrator,  with  full  power  to  him  to  act 
in  the  premises. 

First,  I  desire  that  my  wife,  Mary  Ann  Miller,  shall  have 
her  life  rent  interest  in  all  my  heritable  property. 

Second.  That  she  shall  receive,  and  I  hereby  bequeath  to 
her,  the  following  personal  effects  belonging  to  me,  viz. : 
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all  my  household  furniture,  kitchen  utensils,  mule,  buggy 
and  harness,  cow  and  calf,  corn,  oats,  and  fodder,  at  my 
house  and  farm  in  Big  Prairie. 

Third.  That  out  of  the  readiest  funds  of  my  estate  she 
shall  be  paid  $700.00  (seven  hundred  dollars),  five  hundred 
of  which  shall  be  applied  to  building  her  house  on  what- 
ever location  she  shall  choose,  the  remaining  two  hundred 
dollars  being  for  her  immediate  necessities. 

Fourth.  That,  when  the  balance  (after  deducting  said 
payments  to  my  wife)  of  my  estate  shall  be  realized,  it  shall 
be  divided  in  three  equal  parts,  one  part  whereof  I  be- 
queath to  my  said  wife,  and  the  remaining  two  parts  to 
the  said  Alfred  Sikes  as  curator  for  my  two  children,  Lelia 
F.  Miller  and  Cora  Ellen  Miller;  and  I  direct  the  said  Alfred 
Sikes  to  invest  said  two  shares  to  the  best  advantage  he 
can  for  the  benefit  of  my  said  two  children,  he  paying  it 
over  to  them,  with  the  accumulations  thereon,  on  their  at- 
taining majority,  or  at  their  marriage,  if  that  shall  sooner 
happen ;  and  in  the  event  of  said  children,  or  either  of 
them  dying  without  lawful  issue,  then  said  shares  or  share 
shall  revert  to  my  heirs-at-law. 

Fifth.  That  my  said  wife  shall  be  guardian  for  my  two 
said  children,  and  shall  have  the  exclusive  control  of  them, 
boarding  and  providing  for  them,  free  of  all  expense  to 
them,  except  for  clothing  and  education,  which  shall  be 
paid  out  of  their  own  share  of  my  estate. 

Witness  my  hand  this  twenty-fifth  day  of  January, 
eighteen  hundred  and  seventy.  John  T.  Miller." 

R.  B.  Oliver  and  Wilson  Cramer^  for  appellant. 

J.  J.  Russell^  for  respondent. 

Barclay,  J.  —  In  this  proceeding  for  partition  the  trial 
court  adjudged  the  respective  interests  of  the  parties  upon 
the  theory  that  the  will  of  John  T.  Miller,  deceased,  (a  full 
copy  of  which  appears  in  the  accompanying  statement),  did 
not  reach  or  devise  his  real  estate,  and  that  he  died  intes- 
tate as  to  such  realty.      That  view  was  indicated  by  the 
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rejection  of  a  declaration  of  law,  tendered  by  appellants, 
embodying  the  converse  proposition,  to  the  refusal  of  which 
they  excepted.  No  instructions  were  given ;  none  other 
refused. 

The  appellants  claim  that  the  will  disposed  of  all  his 
property,  real  and  personal. 

The  decision  of  the  issue  thus  raised  determines  the 
amount  of  interest,  in  the  subject-matter  of  this  action, 
property  belonging  to  each  of  the  parties  to  the  litigation. 

In  the  construction  of  wills,  the  intention  of  the  maker, 
as  gathered  from  the  terms  he  has  used  to  express  it,  en- 
lightened by  the  circumstances  of  his  situation,  should  have 
paramount  force  and  effect. 

This  rule  is  well  known  and  conceded  by  all  here. 

Applying  it,  we  see  that  in  the  fourth  item,  the  testator 
undertakes  to  divide  his  "estate,"  ^'when  realized,"  **in 
three  equal  parts,"  and  to  dispose  of  it  to  his  two  children 
and  wife,  etc.  He  uses  the  word  **  bequeath,"  but  the 
context  enlarges  the  technical  meaning  of  it  to  signify 
"give"  or  "devise."  Watson  v.  Watsorij  (19  S.  W.  Rep. 
543),  [1892,  decided  at  this  term.] 

The  language  of  that  section  as  well  as  of  other  parts  of 
the  document,  fairly  indicates  that  he  contemplated  a  sale 
of  all  his  real  property,  except  that  set  apart  for  his  wife, 
(the  exact  nature  and  extent  of  whose  interest  we  need  not 
determine,  as  this  appeal  does  not  question  the  Circuit 
Court's  ruUng  upon  that  point),  and  that  the  proceeds  (after 
paying  the  $700  legacy)  should  be  divided  and  invested  ac- 
cording to  the  directions  in  that  clause.  It  was  remarked 
by  Chief  Justice  Shaw  in  Godfrey  v.  Humphrey^  [1837] 
(18  Pick.  539),  that  "it  has  long  been  held  that  the  devise  of 
all  a  man's  estate,  where  there  are  not  words  to  control  or 
restrain  its  operation,  shall  be  construed,  not  merely  to 
mean  his  lands,  but  the  quantity  of  interest  which  he  has 
in  them,  so  as  to  pass  an  estate  of  inheritance  if  he  has  one. 
Carter  v.  Homer,  (4  Mod.  89)." 

In  Hackett  v.  Com.,  [1883],  (102  Pa.  St.  505),  Judge  Ster- 
RETT,  speaking  for  the  court,  held  that  "the  word  *  estate' 


SHUMATE  V.  BAILEY  ET  AL.  279 

is  applicable  alike  to  real  and  personal  property,  and  to  re- 
strict it  to  the  latter  there  should  be  a  clear  expression  of 
the  intention  to  do  so," 

The  same  rule  is  stated  in  Barnes  v.  Patchy  [1803],  (8  Ves. 
604),  and  in  Hunt  v.  Hunt,  [1855],  (4  Gray,  193.) 

Reading  the  will  as  a  whole,  we  consider  its  reasonable 
and  natural  construction  to  include  a  disposition  of  the  testa- 
tor's entire  estate,  both  in  his  real  and  personal  property. 

The  only  controversy  in  the  present  record  is  upon  that 
subject. 

We  think  the  learned  trial  judge  was  mistaken  in  ruling 
that  the  will  did  not  dispose  of  the  realty. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
direction  to  proceed  to  ascertain  the  several  interests  of  the 
parties  in  the  proceeds  of  said  land,  according  to  the  princi- 
ples above  in^cated. 

Sherwood,  C.  J.,  and  Black  and  Brace,  JJ.,  concur. 


The  word  "bequeath"  although  strictly  applicable  only  to  personalty  will 
when  necessary  to  effectuate  the  intent  of  the  testator  be  construed  as  synoni- 
mous  with  devise.  Dow  v.  Dow,  86  Me.  216  ;  Allen  v.  White,  97  Mass.  504 ; 
Laftib  V.  Lamb,  181  N.  T.  227;  80  N.  E.  183;  Montignani  v.  Blade,  145  N.  T. 
Ill;  89  N.  E.  Rep.  719;  Lasher  v.  Lasher,  18  Barb.  (N.  Y.)  106, 109;  Kibler  v. 
Miller,  57  Hun,  14;  10  N.  Y.  Supp.  875;  or  with  ''devise  and  bequeath."  Laing 
V.  Barbour,  119  Mass.  528;  and  "devise"  as  synonimous  with  "bequeath."  Ladd 
V.  Harvey,  21  N.  H.  514,  528  ;  and  the  word  "  surplus  "  will  be  constiued  as 
appljring  to  real  estate.  Lamb  v.  Lamb,  supra,  so  will  the  word  **  property." 
Blaisdell  v.  Haight,  69  Me.  806;  1  Am.  Prob.  Rep.  811;  and  "effects,"  Pago 
T.  Foust,  89  N.  E.  447 ;  8  Am.  Prob.  Rep.  488. 
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Charles  E.  Warren,  Administrator  in  Equity,  vs.  Mary 

A.  Prescott  and  Others. 

[84  Maine,  488.] 

Adoption  —  Legacy — Lineal  descendant. 

An  adopted  child  may  take  a  legacy  gi^en  by  will  to  one  of  its  adopted  parents 
dying  in  the  life-time  of  the  testator,  being  a  lineal  descendant  within  the 
meaning  of  Rey.  St.  Me.  c.  74,  §  10,  providing  that  a  legacy  shall  not  lapse 
by  the  death  of  the  legatee  before  the  testator,  but  shall  go  to  his  lineal 
descendants. 

Report  from  Supreme  Judicial  Court,  Somerset  county. 

Bill  in  equity  by  Charles  E.  Warren,  as  administrator, 
with  the  will  annexed  of  Martha  H.  Wright,  deceased, 
against  Mary  A.  Prescott  and  others,  to  obtain  a  judicial 
construction  of  the-  will,  Charles  H.  Brick,  one  of  the 
legatees,  having  died  in  the  life-time  of  the  testatrix,  leav- 
ing an  adopted  daughter,  but  no  issue. 

Merrill  &  Coffirty  for  plaintiflf. 

Walton  &  Walton^  for  defendant  Mary  A.  Prescott. 

Heath  &  Tuelly  for  defendant  Alice  P.  Brick. 

Walton,  J. — The  question  is  whether  an  adopted  child 
can  take  a  legacy  given  to  one  of  its  adopting  parents,  and 
thus  .prevent  the  legacy  from  lapsing,  when  the  legatee  dies 
before  the  testator.  There  is  no  doubt  that  a  child  born  in 
lawful  wedlock  can  so  take.  But,  in  this  particular,  does 
an  adopted  child  possess  the  same  right  ?  We  think  so. 
With  two  exceptions,  neither  of  which  is  applicable  to  such 
a  case,  an  adopted  child  becomes,  **to  all  intents  and  pur- 
poses, the  child  of  his  adopters,  the  same  as  if  born  to  them 
in  la wful  wedlock. "  Such  is  the  express  language  of  our 
statute  in  relation  to  the  adoption  of  children.  (Rev.  St. 
c.  67,  §  35.) 

The  exceptions  are — Firsts  that  an  adopted  child  shall 
not  inherit  property  expressly  limited  to  the  heirs  of  the 
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body  of  the  adopters;  and,  secondly y  that  an  adopted  child 
shall  not  inherit  property  from  their  (the  adopters')  lineal 
or  collateral  kindred  by  right  of  representation.  (Rev.  St. 
c.  67,  §  35.) 

It  i9  plain  that  neither  of  these  exceptions  is  applicable 
to  the  question  now  under  consideration.  They  relate  to 
the  right  to  inherit  as  heirs-at-law,  and  not  to  the  right  to 
take  under  a  wiU.  To  illustrate,  we  wiU  suppose  that  one 
of  the  adopting  parents  is  possessed  of  an  estate  expressly 
limited  to  the  heirs  of  his  body.  By  virtue  of  the  first  ex- 
ception, an  adopted  child  cannot  inherit  —  that  is,  cannot 
take  as  an  heir-at-law  —  this  estate^  or  any  portion  of  it. 
It  must  go  to  those  to  whom  it  is  expressly  limited.  But 
an  adopted  child  may  rightfully  inherit  an  estate  not  so 
expressly  limited.  With  respect  to  such  an  estate,  he  must 
be  regarded  as  a  child,  an  heir^  and  a  lineal  descendant  of 
his  adopting  parents,  the  same  as  if  he  had  been  born  to 
them  in  lawful  wedlock.  By  force  of  the  second  exception, 
an  adopted  child  cannot  be  regarded  as  an  heir-at-law  of 
his  adopting  parents'  kindred.  By  adoption,  the  adopters 
can  make  for  themselves  an  heir,  but  they  cannot  thus 
make  one  for  their  kindred.  To  this  extent,  the  two  ex- 
ceptions named  operate  as  a  limitation  upon  the  rights  of 
an  adopted  child.  But  in  all  other  particulars  he  is  the 
child,  the  heir,  and  a  lineal  descendant  of  the  adopting 
parents,  to  all  intents  and  purposes,  the  same  as  if  he  had 
been  born  to  them  in  lawful  wedlock.  And  within  the 
rights  and  powers  thus  conferred  upon  him,  and  without 
infringement  of  either  of  the  exceptions  referred  to,  an 
adopted  child  may  take  a  devise  or  legacy  given  by  will  to 
one  of  his  adopting  parents,  and  thus  prevent  the  devise  or 
legacy  from  lapsing  in  case  the  parent  dies  before  the  testa- 
tor, precisely  the  same,  and  with  the  same  limitations,  as 
if  he  were  a  child  born  to  such  parent  in  lawful  wedlock. 

In  such  a  case,  a  child  bom  in  lawful  wedlock  does  not 
"inherit"  the  devise  or  legacy  from  his  parents' kindred. 
One  who  takes  under  a  wiU  does  not  "  inherit"  To  inherit 
is  to  take  as  an  heir-at-law,  by  descent  or  distribution.    To 
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take  under  a  will  is  not  to  inherit;  arid,  when  an  adopted 
child  takes  a  legacy  given  by  will  to  one  of  his  adopting 
parents,  he  does  not  take  as  an  heir:at-law  of  the  parent's 
kindred.  He  does  not  ** inherit"  the  legacy  from  the  tes- 
tator. He  takes  as  a  Uneal  descendant  of  the  legatee,  by 
force  of  the  statute.  (Rev.  St.  c.  ^4,  §  10.)  Not  as  a  lineal 
descendant  by  births  but  as  a  statutory  lineal  descendant, 
and  as  lawfully  in  the  line  of  descent  as  if  he  were  placed 
there  by  birth. 

It  is  as  competent  for  the  legislature  to  place  a  child  by 
adoption  in  the  direct  line  of  descent  as  for  the  common 
law  to  place  a  child  by  birth  there.  And  that  is  precisely 
what  the  legislature  has  done,  and  what  it  undoubtedly  in- 
tended to  do,  when,  in  strong  and  emphatic  language,  it 
declared  that  a  legally  adopted  child  becomes,  to  all  intents 
and  purposes,  the  child  of  the  adopters,  the  same  as  if  he 
were  born  to  them  in  lawful  wedlock,  with  the  two  excep- 
tions named,  neither  of  which,  as  we  have  already  seen,  is  ap- 
plicable to  such  a  case.  This  conclusion  is,  in  our  judgment, 
as  indisputable  as  a  mathematical  demonstration.  We 
cite,  not  as  directly  in  point,  but  as  having  a  bearing  on 
the  question,  Ross  v.  Ross,  129  Mass.  243;  37  Am.  Prob. 
Rep.  321;  and  Humphries  v.  DaviSy  100  Ind.  274;  50  Am. 
Prob.  Rep.  788. 

Our  opinion,  therefore,  is  that  Alice  P.  Brick,  the  adopted 
daughter  of  Charles  H.  Brick,  is  entitled  to  the  estate,  real 
and  personal,  given  to  the  latter  by  the  will  of  Martha  H. 
Wright,  and  which  the  said  Charles  H.  Brick  would  have 
taken  if  he  had  survived  the  testatrix;  and  as  the  question 
was  new,  and  the  parties  seem  to  have  acted  in  good  faith  in 
taking  the  opinion  of  the  court,  the  costs  of  litigation,  in- 
cluding the  moderate  counsel  fees,  may  be  paid  by  the  ad- 
ministrator, and  charged  to  the  estate  in  his  administration 
account. 

Bill  sustained. 

Peters,  C.  J.,  and  Virgin,  Ltobey,  Emery,  and  Haskell^ 
JJ.,  concurred. 
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Bights  of  adopted  child. — The  tendency  of  the  courts  is  to  concede  to  an 
adopted  child,  so  far  as  is  consistent  with  the  statutes  of  the  respective  states, 
all  the  rights  of  one  born  in  lawful  wedlock.  Thus  it  is  said:  *'  The  law  fixes 
the  status,  and  from  the  status  courts  must  determine  the  correlative  rights  of 
parent  and  child  thus  created."  Humphries  v.  Davies.  100  Ind.  274,  8;  Paul 
V.  Davis,  id.  422,  424.  '*A  child  adopted  by  husband  and  wife  Jointly,  is 
•placed  in  substantially  the  same  position  as  that  of  a  natural  child,  and  when  the 
child  takes  this  place  there  are  long  settled  rules  which  will  determine  the  rights 
of  all  the  interested  parties,  and  there  is  neither  confusion  nor  uncertainty." 
Erug  V.  Davis.  87  Ind.  590;  Davis  v.  Erug,  05  Ind.  1.  A  child  so  adopted 
occupies  towards  the  second  wife  the  same  position  as  a  child  by  the  first  mar- 
riage, in  determining  her  interest  in  the  husband's  estate.  Markover  v.  Erauss, 
182  Ind.  294;  81  N.  E.  Rep.  1047.  And  is  considered  a  child  of  the  husband 
in  determining  the  wife's  interest  in  his  property.  Buckley  v.  Frazier,  153  Mass. 
525;  27  N.  E.  Rep.  708;  Moran  v.  Stewart,  122  Mo.  295;  Rowan's  Appeal,  182 
Pa.  St.  292;  19  Atl.  Rep.  82. 

In  Rofis  V.  Ross  (129  Mass.  248)  it  was  said:  ''This  section  (the  statute  of 
descents)  must  be  construed  as  merely  laying  down  general  rules  of  inheri- 
tance,  and  not  as  completely  and  accurately  defining  bow  the  status  is  to  be 
created  which  gives  the  capacity  to  inherit.  It  does  not  undertake  to  prescribe 
who  shall  be  considered  a  child,  or  a  widow,  or  a  husband,  or  what  is  neces- 
sary to  constitute  the  legal  relation  of  husband  and  wife,  or  of  parent  and  child. 
These  requirements  must  be  sought  elsewhei*e.  The  words  'children'  and 
'child,'  for  instance,  'issue,'  in  the  phrase  'if  he  leaves  no  issue '  in  subse- 
quent clauses,  and  '  kindred '  in  the  last  two  clauses  of  this  section,  clearly  in- 
clude a  child  made  legitimate  by  the  marriage  of  its  parents  and  acknowledge- 
ment of  its  birth  under  section  4  of  the  same  chapter,  or  a  child  adopted  under 
the  provisions  of  c.  110  of  the  Qen.  Stat,  or  c.  810  of  the  Statutes  of  1871.*' 
This  language  was  cited  with  approval  in  Fosburgh  v.  Rogers  (114  Mo.  122, 
183;  21  S.  W.  Rep.  82). 

A  child  adopted  by  a  son  of  the  testatrix  after  her  death  was  held  entitled  to 
take  under  a  devise  "to  such  persons  as  would  by  the  intestate  laws  be  entitled 
if  the  son  died  seised  intestate."  Johnson's  Appeal,  88  Pa.  St.  846.  But  under 
the  Alabama  statute  declaring  the  adopted  child  capable  of  inheriting  from  its 
adoptive  parent,  the  supreme  court  of  that  state  construed  the  word  "  inherit " 
as  in  the  principal  case,  as  applying  only  to  cases  of  intestacy  and  therefore 
held  that  the  adopted  child  was  not  entitled  to  share  in  a  devise  to  the  children 
of  the  testator  in  a  will  made  prior  to  the  adoption.  Russell  v.  Russell,  80 
Ala.  48. 
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Ex-Parte  in  the  Matter  of  the  Petition  of  Wiujam  Lee, 
for  Administration  upon  the  Estate  of  Sarah  H.  Lee, 
Deceased. 

[76  Maryland,  108.] 

Administration  —  Necessity — Estate  op  married  woman. 

A  person  holding  property  of  a  married  woman,  who  prior  to  about  1892, 
died  intestate  leaving  no  child  or  other  descendant,  was  protected  in  de> 
liverlng  the  property  to  the  husband  without  any  administration  on  her 
estate,  Code  Md.  art.  93,  sec.  32,  providing  that  in  such  case  the  personal 
property  shall  devolve  on  the  husband  absolutely  and  that  administration 
on  her  estate  should  not  be  necessary  to  pass  title  to  him,  unless  she  was 
liable  in  law  for  debts  owing  by  her. 

The  provision  for  administration  in  case  of  debts  was  one  for  the  protection  of 
the  husband  and  the  creditors  and  with  which  her  debtors  had  no  concern. 

Appeal  from  Orphans'  Court  of  Baltimore  city. 

In  the  matter  of  the  petition  of  William  Lee  for  lettei-s 
of  administration  on  the  estate  of  Sa^ah  Harris  Lee.  Ap- 
peal from  a  decree  refusing  the  petition. 

D.  M.  ThomaSy  L,  M.  Reynolds^  George  H.  Willia. 
Arthur  Geo.  Brown^  for  appellant 

Alvey,  C.  J. — This  appeal  is  from  the  Orphans'  Court  of 
Baltimore  city,  and  the  question  is  whether  the  surviving 
husband  of  a  deceased  wife,  who  died  intestate  and  without 
children  or  descendants,  and  owing  no  debts,  is  required  to 
obtain  letters  of  administration  upon  the  estate  of  his  de- 
ceased wife,  to  enable  him  to  collect  a  chose  in  action  due 
the  wife  at  the  time  of  her  death.  The  facts  of  the  case 
are  these  as  presented  by  the  record:  Mrs.  Sarah  H.  Lee, 
the  wife  of  William  Lee,  the  appellant,  died  intestate  on 
the  24th  of  December,  1891,  leaving  no  children  or  descend- 
ants ;  and  as  it  is  alleged,  and  conceded  as  a  fact  by  the  ap- 
pellant, she  owed  no  debts  for  which  she  was  liable  at  law. 
That  at  the  time  of  her  death  she  was  entitled  to  certain 
credits  on  the  books  of  the  Savings  Bank  of  Baltimore; 
and  that,  after  the  death  of  the  wife,  the  surviving  hus- 
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« 

band  made  proper  demand  of  the  bank  for  payment,  in- 
forming the  bank  of  the  facts  of  the  case,  but  this  bank 
refused  payment,  **  upon  the  ground  that  it  was  under  no 
obligation  to  assume,  and  was  not  willing  to  assume,  the 
risk  of  there  being  outstanding  debts  of  the  deceased  wife, 
of  which  the  surviving  husband  might  be  without  knowl- 
edge, and  required  that  letters  of  administration  should  be 
taken  out  on  the  estate  of  the  deceased  wife,  in  order  that 
payment  might  be  made  to  her  duly-constituted  adminis- 
trator." 

The  surviving  husband  then  made  application  to  the 
Orphans*  Court,  representing  the  facts  by  petition,  for  let- 
ters of  administration  upon  the  estate  of  his  deceased  wife, 
but  the  Orphans'  Court,  by  its  order  of  the  30th  of  January, 
1892,  refused  the  application,  upon  the  ground  that  by  the 
terms  of  the  statute  there  was  no  requirement  or  necess- 
ity for  administration  upon  the  estate  of  the  deceased 
wife  in  the  facts  as  disclosed. 

The  question  thus  presented  depends  upon  the  terms  of 
the  statute  law  of  the  state,  as  it  stood  prior  to  the  7th  of 
April,  1892.  By  the  common  law,  the  husband,  jure  mariti 
became  owner  of  all  the  personal  and  real  chattels  of  the 
wife  in  possession,  and  letters  of  administration  were  only 
necessary  to  enable  him  to  reduce  into  possession  or  recover 
her  choses  in  action;  and  to  these  he  becaiyie  entitled  abso- 
lutely, if  reduced  into  possession  in  his  lifetime,  whether 
before  or  subsequent  to  the  death  of  his  wife.  Hvbhard  v. 
Barcus,  (38  Md.  180.)  By  the  act  of  1798,  c.  101,  subd.  5, 
sec.  8,  as  embodied  in  the  Code  of  1860,  art.  93,  sec.  32,  it 
was  provided  that,  if  the  intestate  be  a  married  woman,  it 
should  not,  as  theretofore,  be  necessary  for  the  husband  to 
take  out  letters  of  administration,  but  all  her  choses  in  ac- 
tion should  devolve  upon  her  husband  in  the  same  manner 
as  if  he  had  taken  out  such  letters  :  provided,  that  if  he 
should  not,  in  his  lifetime,  reduce  said  choses  in  action 
into  possession,  or  obtain  judgment  thereon,  the  said  choses 
in  action  should  devolve  on  her  representatives,  and  ad- 
ministration might  be  granted  accordingly. 
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This  section  of  the  Code  of  1 860  was  re-enacted  by  the 
act  of  1878,  ch.  268,  with  the  additional  provision  "that  in 
all  cases  where  the  husband  should  be  entitled  to  a  life 
estate  only  in  the  property  of  his  wife,  upon  her  death 
there  should  be  administration  on  her  estate,  and  the  per- 
sonal property  should  be  held  subject  to  the  order  of  the 
Orphans'  Court,  etc.  Therefore  neither  under  the  act  of 
1798,  as  codified  in  the  Code  of  1860,  nor  the  act  of  1878, 
was  it  necessary  for  the  husband  to  take  out  letters  of  ad- 
ministration upon  the  estate  of  his  deceased  wife,  where 
she  died  intestate  and  without  children  or  descendants  ; 
and  the  husband  was  entitled  to  her  personal  estate,  in- 
cluding her  choses  in  action,  under  the  provision  of  the 
Code.  In  such  case  it  was  his  right  to  reduce  the  choses  in 
action  into  possession,  either  by  suit  or  otherwise,  without 
administration.  Section  9,  subd.  5,  of  the  act  of  1798,  made 
section  12,  art.  45,  of  the  Code  of  1860,  and  now  forming 
section  13,  art.  46,  in  the  present  Code,  provides  "that  a 
husband  bringing  a  personal  action  to  recover  in  right  of 
his  wife  after  her  death  may  declare  specially,  setting  forth 
in  the  usual  manner,  how  the  debt  or  right  accrued  to  his 
wife,  and  stating  further  that  by  marriage  the  debt  or  right 
devolved  on  him."  No  administration  was  necessary,  in  a 
case  like  the  present,  to  perfect  the  title  of  the  husband,  or 
to  enable  him  to  maintain  suit  for  the  recovery  of  any  part 
of  the  personal  estate  of  the  deceased  wife;  and  it  was  only 
where  the  husband,  in  his  lifetime,  failed  to  reduce  into 
possession  the  choses  in  action  of  the  wife,  that  the  law, 
upon  his  death,  devolved  the  title  to  such  choses  in  ac- 
tion upon  the  representative  of  the  wife,  and  made  admin- 
istration on  her  estate  proper  or  necessary. 

Thus  stood  the  law  until  repealed  and  re-enacted  as 
modified  by  the  act  of  1882,  ch.  477,  now  embodied  in  the 
present  Code  as  section  32,  art.  93.  That  section,  or  the 
part  of  it  that  is  material  to  this  case,  is  as  follows  : 

"  If  the  intestate  be  a  married  woman,  and  shall  leave 
no  child  or  children  or  descendants,  all  her  personal  prop- 
erty, including  therein  all  choses  in  action,  shall  devolve 
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upon  her  husband  absolutely ;  and  it  shall  not,  in  such  case^ 
be  necessary  for  him  to  administer  upon  her  estate  in  order 
to  pass  title  to  him,  unless  she  shall  be  liable  in  law  for 
debts  owing  by  her;  but  if  the  intestate  be  a  married  wo- 
man, and  leave  a  child  or  children  or  descendants,  her  per- 
Bouai  estate,  including  all  choses  in  action,  shall  devolve 
upon  her  administrator,  and  the  surplus  of  her  estate  shall 
be  distributed  by  the  Orphans'  Court  to  the  husband  for 
his  life,  and  no  longer,  and,  after  his  death,  then  to  her 
children  and  descendants  per  stirpes;  and  it  shall  be  the 
duty  of  the  Orphans'  Court  granting  the  said  administra- 
tion to  direct  the  mode  in  which  the  said  estate  shall  be 
invested  so  as  to  best  secure  the  rights  of  children  or  others 
interested  after  the  expiration  of  the  hfe  estate,"  eta 

It  is  clear  from  the  section  of  the  Code  as  it  stood  at  the 
time  of  the  death  of  the  wife,  that,  if  she  died  intestate, 
without  child  or  descendants,  and  owed  no  debts,  all  her 
personal  property,  including  therein  all  choses  in  action, 
would,  in  the  language  of  the  statute,  devolve  upon  her 
surviving  husband  absolutely;  and  in  such  case  no  admin- 
istration was  required.  It  was  only  where  she  owed  debts 
that  administration  was  authorized,  and  this  was  primarily 
for  the  protection  and  security  of  the  creditors,  and,  sec- 
ondarily, for  the  protection  of  the  husband.  The  debtors 
of  the  estate  had  no  interest  in  the  matter  of  administra- 
tion. Payment  by  them  to  the  husband  without  adminis- 
tration was  and  would  be  a  complete  discharge  and 
protection  to  them.  The  title  to  the  personal  property  of 
the  wife  in  such  case,  including  the  choses  in  action,  vested 
eo  instanti  the  death  of  the  wife  in  the  surviving  husband; 
and  he  could  or  may  sue  for  and  recover  to  his  possession, 
in  the  absence  of  an  administration,  simply  as  surviving 
husband,  any  personal  property  belonging  to  the  wife  at 
the  time  of  her  death.  It  would  be  no  defense  to  the  debtor, 
according  to  the  law  existing  at  the  time  of  the  death  of 
the  wife  in  December,  1891,  that  she  might  possibly  owe 
debts  ;  nor  even  if  it  was  shown  as  a  fact  that  she  was  in- 
debted.    The  creditors  of  the  wife,  if  there  were  any  exist- 
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ing,  as  means  of  protection  to  themselves,  might  have 
required  her  husband,  or,  in  case  of  his  refusal,  some  other 
person,  to  take  out  letters  of  administration  upon  her  es- 
tate, and  to  give  bond,  and  to  make  discovery  of  the  extent 
of  the  assets  of  the  estate,  as  means  of  satisfaction  of  their 
claims.  And  so  the  husband,  in  order  to  protect  himself 
against  liability  for  debts  of  the  wite  greater  than  the 
amount  of  personal  assets  devolved  upon  him  by  the  stat- 
ute, may  apply  for  and  obtain  letters  of  administration,  or 
decline  in  favor  of  some  other  person.  But  if  the  surviving 
husband  should  think  proper  to  pay  off  all  the  subsisting 
debts  of  the  deceased  wife  in  fuU  without  administration, 
it  would  seem  to  be  clear  that,  in  a  case  of  the  wife  dying  in- 
testate and  without  child  or  descendants,  he  would  be  fully 
authorized  to  do  so,  and  that  no  administration  in  such 
case  would  be  necessary,  and,  if  not  necessary,  ought  not 
to  be  granted.  At  the  last  session  of  the  legislature,  sec- 
tion 32  of  article  93  of  the  present  Code  was  repealed,  and 
re-enacted  in  the  same  terms  that  it  was  enacted  by  the  act 
of  1882,  ch.  477,  with  an  amendment,  or  an  additional  or 
qualifying  clause,  inserted.  After  the  clause  which  declares 
that  "  it  shall  not  in  such  case  be  necessary  for  him  to  ad- 
minister upon  her  estate  in  order  to  pass  title  to  him, 
unless  she  shall  be  liable  in  law  for  debts  owing  by  her,"  it 
is  then  provided:  '^  But  no  title  whatever  to  such  personal 
property  as  choses  in  action  shall  pass  to  said  husband  when 
administration  is  not  necessary,  except  by  order  of  the 
Orphans'  Court  declaring  the  same.  Upon  application  of 
the  said  husband  the  court  shall  pass  an  order  nisi,  which 
shall  be  published  in  such  manner  and  for  such  time  as  the 
court,  in  its  discretion,  may  prescribe,  and  which,  after  the 
expiration  of  said  notice,  sliall  be  finally  ratified  by  said 
court,  unless  cause  to  the  contrary  has  been  shown." 

This  act  was  approved  on  the  7th  of  April,  1892,  and  it 
went  into  effect  from  that  data  The  new  provision  in- 
serted into  the  act  by  this  last  enactment  has  no  retroactive 
operation,  and  can  only  operate  upon  cases  that  come  into 
existence  after  the  passage  of  the  act  as  amended.     It  can- 
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not  divest  previously  vested  rights,  or  nullify  acts  done 
under  previously  existing  law.  It  can  have,  therefore,  no 
operation  upon  the  case.  Here  it  is  alleged  by  the  hus- 
band, with  no  assertion  by  any  one  to  the  contrary,  that 
the  wife  at  the  time  of  her  death  owed  no  debts;  and  such 
being  the  case,  as  shown  by  the  record,  there  was  no  necess- 
ity for  administration,  and  no  such  ground  shown  as 
would  have  justified  the  Orphans*  Court  in  granting  letters 
of  administration  upon  the  estate  of  the  deceased  wife. 
The  order  of  that  court  must  therefore  be  afiirmed. 


Charles  Shelton  and  Another  vs.  Levi  Bl^dloge. 

[62  Connecticut,  143.] 

Sale  to  pay  debts — Conclusiveness — Allowance  of  claims 
— Estate  of  married  woman — Merger. 

A  person  claiming  to  hold  lands  by  virtue  of  a  sale  to  pay  the  debts  of  a  dece- 
dent must  show  the  existence  of  the  debts  and  that  all  the  proceedings 
requisite  were  had. 

An  order  for  the  sale  of  land  to  pay  debts,  made  by  the  Probate  Court  having 
jurisdiction  of  the  estate,  which  order  shows  the  existence  of  the  jurisdic- 
tional facts  is  conclusive,  as  are  also  the  orders  of  the  court  accepting  the 
inventory  returned  by  the  appraisers  and  the  return  of  the  proceedings  of 
'  the  commissioners. 

The  commissioners  appointed  by  the  Probate  Court  to  pass  on  the  claims  of  the 
insolvent  estate  of  a  decedent  have  such  equitable  powers  that  they  can 
allow  a  claim  against  the  estate  of  a  married  woman  based  on  a  contract 
which  though  not  binding  her  personally,  would  be  enforceable  in  equity 
against  her  separate  estate. 

The  allowance  of  a  claim  by  the  commissioners,  has  the  force  of  a  judgment  in 
the  application  of  the  assets  to  the  debts  of  the  estate. 

The  purchase  by  the  same  person  of  land  of  a  decedent  sold  to  pay  her  debts, 
and  the  life  estate  thereon  of  her  husband  operates  as  a  merger. 

Appeal  from  superior  court,  New  Haven  county. 
Action  by  Charles  M.  Shelton  and  another  against  Levi 
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Hadlock  to  recover  real  estate.     Judgment  for  defendant. 
Plaintiffs  appeal. 

J.  C  Chxxmherlain^  N.  W.  Bishop  and  C  M.  Slielton, 
for  appellants. 

B.  S.  Picketty  for  appellee. 

Andrews,  C.  J. — This  is  a  complaint  in  the  nature  of  dis- 
seisin, brought  to  recover  the  possession  of  certain  premises 
in  the  town  of  New  Haven.  The  plaintiffs  claim  title  to 
the  premises  by  descent  from  their  mother,  Catharine  A. 
Shelton,  who  cQed  intestate  in  August,  1866,  leaving  her 
husband,  Charles  T.  Shelton,  surviving  her.  He  died  in 
June,  1885.  Mr.  and  Mrs.  Shelton  were  married  in  1835. 
They  were  then  domiciled  in  New  Haven,  and  remained 
domiciled  there  until  their  respective  deaths  at  the  dates 
above  mentioned.  Mrs.  Shelton,  at  the  time  of  her  deaths 
was  the  owner  of  the  land  in  question,  with  other  lands  in 
New  Haven,  all  of  which  was  under  mortgages  executed 
by  her  and  her  husband  to  the  amount  of  $8,500,  and  was 
also  subject  to  the  husband's  estate  by  the  curtly. 

The  defendant  claims  that  at  the  time  of  Mrs.  Shelton's 
death  her  interest  in  all  of  said  lands  was  subject  to  certain 
debts  legally  provable  against  it  to  an  amount  much  greater 
than  the  whole  value  of  her  interest;  that  such  proceedings 
were  had  in  the  Probate  Court  in  the  district  of  New  Haven 
that  the  whole  of  her  interest  was  la^vf  ully  sold  by  the  order 
of  the  Probate  Court  to  satisfy  said  claims;  and  that  by  sun- 
dry mesne  conveyances  all  the  title  to  the  tract  of  land  in 
question  has  come  to,  and  is  now  vested  in,  him. 

The  estate  which  an  heir  takes  by  descent  in  the  lands  of 
an  ancestor  is  not  an  absolute  one;  it  is  subject  to  all  the 
debts  and  claims  which  in  law  or  equity  may  be  proved 
against  it.  If  there  are  no  debts  or  claims  chargeable 
against  the  real  estate,  then  the  heir  takes  the  whole;  but, 
if  the  amount  of  such  claims  is  greater  than  the  value  of 
all  the  real  estate,  then  the  heir  has  nothing.  In  any  given 
case,  (as,  for  instance,  the  present  one),  where  a  party 
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claims  to  hold  the  land  of  an  ancestor  against  the  heir  by 
virtue  of  a  sale  to  satisfy  such  debts,  he  must  establish  the 
fact  that  such  debts  existed,  and  that  all  the  proceedings 
required  to  sequester  the  land  of  the  ancestor  for  their  pay- 
ment were  had. 

The  defendant  insists  that  he  has  established  the  exist- 
ence of  debts  against  the  estate  of  Mrs.  Shelton,  and  the 
regularity  and  legality  of  all  the  proceedings  by  which  her 
land  was  sold  to  pay  those  debts.  He  produced  on  the  trial 
copies  from  the  probate  records  in  the  district  of  New 
Haven,  by  which  it  appears  that  administration  was  duly 
granted  on  the  intestate  estate  of  Catherine  A.  Shelton; 
that  appraisers  were  appointed,  who  returned  an  appraisal 
and  inventory  of  her  whole  estate  at  $170,  all  of  which  was 
real  estate,  which  appraisal  was  accepted  by  the  court;  that 
the  estate  was  represented  insolvent,  and  that  commission- 
ers were  appointed,  who  made  return  that  they  had  allowed 
claims  against  the  estate  to  the  amount  of  $1,459.03,  which 
return  of  their  doings  was  received  and  accepted  by  the 
court,  and  made  a  part  of  its  records;  that  the  court  found 
the  debts  to  exceed  the  personal  estate,  and  that  her  estate 
was  insolvent,  and  ordered  all  her  real  estate  to  be  sold  to 
pay  the  debts;  and  that,  pursuant  to  such  order,  the  real 
estate  was  sold  to  one  Messena  Clark,  from  whom  the  de- 
fendant derives  his  title  to  the  same. 

No  evidence  outside  the  commissioners'  report,  which 
was  offered  by  the  plaintiffs  in  connection  with  the  rest  of 
the  probate  records,  was  introduced  or  offered  to  show  the 
nature  or  character  of  the  claims  allowed  by  the  commis- 
sioners, or  when  or  under  what  circumstances  they  were 
contracted,  or  were  claimed  before  the  commissioner  to 
have  been  contracted;  and  it  is  found  that  the  plaintiffs 
had  no  actual  notice  of  the  probate  proceedings,  or  of  the 
conveyances  by  which  the  title  came  to  the  defendant,  unt  il 
after  their  father's  death. 

The  Superior  Court  rendered  judgment  in  favor  of  the 
defendant  The  plaintiffs  appeal  to  this  court,  and  allege 
various  reasons  of  appeal,  all  of  which  may  be  included  in 
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the  answer  to  one  question,  did  the  court  of  probate  have 
jurisdiction  to  order  the  sale  of  Mrs.  Shelton's  real  estate  ? 
If  it  did,  the  judgment  is  right;  otherwise  there  is  error. 
The  plaintiffs  make  this  the  controlling  question  in  their 
brief.  They  say:  **  Upon  the  validity  of  the  decree  of  that 
court  (that  is,  the  court  of  probate)  ordering  the  sale,  the 
defendant  must  stand,  if  stand  he  does."  And  their  whole 
argument  stands  or  falls  upon  the  correctness  of  this  state- 
ment. 

Jurisdiction,  as  applied  to  a  court,  means  the  right  of 
exercising  the  functions  of  a  legal  tribunal.  The  power  to 
hear  and  determine  a  cause  is  jurisdiction. 

The  statutes  of  this  state  have  committed  the  settlement 
of  the  estates  of  deceased  persons  exclusively  to  the  courts 
of  probate.  A  section  of  the  statutes  commands  that 
'*  when  any  person  shall  die  intestate,  the  court  of  probate 
in  the  district  in  which  the  deceased  last  dwelt  shall  grant 
administration  of  the  estate."  Other  sections  point  out 
and  provide  for  the  several  steps  that  must  be  taken,  so 
that  the  estate  shall  be  settled  in  a  due  and  orderly  manner 
— as  the  appointment  of  appraisers,  and  their  return  of  the 
inventory  of  the  estate,  and  the  duty  of  the  court  relative 
to  such  inventory;  and  if  the  estate  is  represented  insolvent, 
the  appointment  of  commissioners,  the  duty  of  the  com- 
missioners, and  how  they  are  to  proceed  in  its  perform- 
ance, their  return  of  their  doings  to  the  court  and  the  pro- 
ceedings of  the  court,  upon  such  return — to  the  end  that, 
in  case  the  debts  exceed  the  amount  of  the  personal  prop- 
erty, the  real  estate  may  be  ordered  to  be  sold  to  pay  the 
excess. 

Mrs.  Shelton  last  dwelt  in  the  probate  district  of  New 
Haven.  She  died  there  intestate.  The  Probate  Court  in 
that  district  had  jurisdiction,  by  the  express  command  of 
the  statutes,  to  settle  her  estate.  A  comparison  of  the 
several  steps  taken  by  that  court  in  the  settlement  of  her 
estate,  as  they  appear  in  the  finding  of  facts,  with  the  sev- 
eral provisions  of  the  statutes  to  which  reference  is  made, 
shows  that  each  of  these  steps  was  authorized  by  some  stat- 
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uta  That  court,  then,  iu  making  all  such  orders  as  were 
necessary  in  the  ordinary  settlement  of  the  estate,  was  act- 
ing within  its  jurisdiction.  The  decrees  of  a  court  of  pro- 
bate on  matters  within  its  jurisdiction  are  as  conclusive  as 
the  decisions  of  any  other  court  of  record.  {Dickinson  v. 
Hayes,  31  Conn.  422;  Mix's  Appeal j  35  Conn.  122;  Kellogg 
V.  Johnson,  38  Conn.  269. 

The  appellants,  while  not  denying  that  the  court  of  pro- 
bate in  New  Haven  had  the  general  jurisdiction  to  settle 
the  estate  of  Catherine  A.  Shelton,  say  that  the  order  for 
the  sale  of  her  land  was  void.  They  insist  that,  as  the  law 
was  in  1866,  the  court  of  probate,  even  in  the  settlement  of 
an  estate  over  which  it  had  general  jurisdiction,  could  order 
real  estate  to  be  sold  only  when  the  debts  and  charges  al- 
lowed exceeded  the  personal  estate,  and  then  only  for  such 
excess;  that  the  existence  of  debts  and  charges  exceeding 
the  personal  estate  is  a  jurisdictional  fact,  in  the  strictest 
sense,  and  that,  unless  the  existence  of  that  fact  was  shown 
on  the  face  of  such  an  order,  the  order  was  void ;  and  that 
if,  upon  the  face  of  the  order,  it  was  found  that  this  fact 
did  exist,  such  finding  could  be  shown  by  extraneous  evi- 
dence to  be  untrue,  and  so  the  order  shown  to  be  void. 
{Sears  v.  Terry ^  26  Conn.  273;  Cvlvefs  Appeal^  48  Conn. 
173.) 

In  the  present  case  the  order  of  sale  does  not  appear  in 
the  record.  The  course  of  the  argument  indicates  that  it 
was  sufficient  on  its  face,  and  that  so  it  was  prima  facie 
valid,  according  to  the  case  just  cited. 

The  reason  of  appeal  upon  which  the  plaintiffs'  argument 
is  based  is  the  second  one, — that  the  court  erred  and  mis- 
took the  law  in  deciding  that  the  court  of  probate  was  not 
a  court  of  limited  jurisdiction,  and  that  its  decrees  could 
not  be  attacked  collaterally.  It  is  difficult,  from  the  facts 
found  in  the  record,  to  see  how  the  question  could  have 
arisen  in  the  Superior  Court  as  it  is  presented  here.  But, 
giving  the  appellants  the  fullest  benefit  of  theiir  claim,  and 
admitting  that  it  was  a  technical  error  for  the  Superior 
Court  to  so  decide,  does  it  appear  that  they  have  suffered 
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anything  from  that  ruling  ?  They  offered  no  extraneous 
evidence.  In  that  sense,  they  made  no  attack  at  all.  They 
asked  the  Superior  Court  to  inspect  the  other  orders  and 
decrees  made  by  the  Probate  Court  in  the  settlement  of 
Mrs.  Shelton's  estate,  especially  the  return  of  the  apprais- 
ers, and  the  return  of  the  doings  of  the  commissioners,  and 
to  decide  therefrom  as  a  matter  of  law  that  the  jurisdic- 
tional facts  appearing  in  the  order  of  sale  were  untrue. 
Admitting,  again,  that  this  is  in  the  nature  of  a  collateral 
attack,  there  is  nothing  of  which  the  plaintiffs  can  com- 
plain if  the  Superior  Court  decided  correctly  upon  that  re- 
quest. In  effect,  they  asked  the  Superior  Court  to  hold 
that  the  return  of  the  appraisers,  the  doings  of  the  com- 
missioners, and  the  decrees  of  the  court  in  accepting  those 
returns,  were  void,  and  that  the  facts  therein  established 
furnished  no  support  to  the  jurisdictional  facts  found  in 
the  order  of  sale.  And  they  now  ask  this  court  to  say  that 
the  Superior  Court  erred  in  not  so  holding.  We  cannot 
agree  with  the  plaintiffs.  We  think  the  Superior  Court 
committed  no  error  in  this  particular.  The  inventory  had 
been  returned  to  and  accepted  by  the  Probate  Court.  The 
commissioners  had  made  return  of  their  doings,  which  had 
been  accepted  and  approved  by  the  Probate  Court.  No  ap- 
peal had  been  taken  from  the  decree  of  the  Probate  Court 
accepting  the  inventory,  nor  from  the  doings  of  the  com- 
missioners, nor  from  the  decree  of  the  court  accepting  their 
doings.  All  these  were  decrees  within  the  admitted  juris- 
diction of  the  Probate  Court.  These  were  decrees  which 
could  not  be  attacked  collaterally.  Not  appealed  from,  they 
were  and  are  conclusive.  The  Superior  Court  was  required 
to  hold  them  to  be  true.  Being  true,  they  sustained  the 
order  for  the  sale  of  land. 

The  whole  argument  of  the  plaintiffs,  briefly  stated,  is 
this:  "The  record  of  the  Probate  Court  discloses  the  fact 
that  Mrs.  Shelton  was  a  married  woman,  with  a  husband 
living.  Being  a  married  woman,  she  could  not,  as  a  mat- 
ter of  law,  contract  a  debt  for  which  her  estate  was  liable; 
and  that  the  allowance  by  the  commissioners  of  a  claim 


SHELTON  AND  ANOTHER  v.  HADLOCK.       295 

against  her  estate  was  not  a  judgment,  but  was  wholly 
illegal,  and  therefore  the  order  to  sell  her  land,  based  only 
upon  such  pretended  debts,  was  void."  It  is  somewhat 
strained  to  say  that  the  probate  record  discloses  that  Mrs. 
Shelton  left  a  husband  living.  That  fact  is  not  disclosed 
in  the  record  of  that  court,  unless  the  recital  in  the  inven- 
tory returned  by  the  appraisers,  which  valued  her  real  es- 
tate *' subject  to  mortgage  and  the  life  estate  of  her  hus- 
band," is  such  a  disclosure.  It  appears  nowhere  else.  But, 
passing  this,  we  think  the  plaintiffs  are  mistaken  in  their 
claims  of  law.  Mrs.  Shelton,  although  she  could  not  make 
a  contract  which  would  bind  her  personally,  could  bind  her 
property,  whether  it  was  her  separate  property  or  other- 
wise. If  the  debts  allowed  by  the  commissioners  were 
contracted  upon  the  credit  of  her  estate,  then  her  estate 
alone  would  be  liable  for  their  payment.  Her  husband 
would  not  be  liable.  {Donalds  v.  Plumb,  8  Conn,  447;  Imlay 
V.  Huntington,  20  Conn.  146;  Leavitt  v.  Beime,  21  Conn. 
1;  Taylor  y.  Shelton,  30  Conn.  122;  Wells  v.  Thorman,  37 
Conn.  318;  2  Story,  Eq.  Jur.  §§  1401,  1402.) 

While  she  was  living,  the  creditors  would  be  compelled 
to  resort  to  a  court  of  equity  to  appropriate  her  estate  in 
payment  of  their  debts.  After  her  death,  the  creditors 
could  reach  the  same  end  in  the  court  of  probate,  through 
the  medium  of  commissioners  on  her  estate.  The  commis- 
sioners were  an  equitable  tribunal  as  well  as  a  legal  one. 
Any  claim  against  her  estate  which  could  have  been  sup- 
ported before  an  equitable  tribunal  it  was  their  duty  to 
allow.  {Palmer  v.  Oreen,  6  Conn.  19;  Brown  v.  Slater,  16 
Conn.  192;  Collins  v.  Tillou,  26  Conn.  373;  Litchfield^s  Ap- 
peal, 28  Conn.  137.) 

The  debts  having  been  allowed  by  the  commissioners, 
and  no  appeal  having  been  taken,  that  allowance  was  con- 
clusive that  the  debts  were  such  as  the  estate  of  Mrs.  Shel- 
ton was  holden  to  pay.  The  allowance  of  a  claim  against 
an  insolvent  estate  by  the  commissioners,  while  it  is  not  a 
judgment  that  can  be  used  for  any  other  purpose,  is,  as 
against  the  estate  itself,  a  judgment.    It  binds  the  estate, 
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and  becomes  the  rule  for  the  Probate  Court  in  the  applica- 
tion of  the  assets  to  the  payment  of  the  debts,  as  fully  as  a 
judgment  of  the  Superior  Court.  {Loomis  v.  Eaton,  32 
Conn.  650;  Bailey  v.  Bussing,  37  Conn.  349;  First  Nat. 
Bank  v.  Hartford  Life  &  Annuity  Ins.  Co.,  45  Conn.  22.) 

Another  claim  made  by  the  plaintiffs  is  that  the  hfe  es- 
tate in  the  lands  in  question,  of  their  father,  did  not  merge 
in  the  estate  in  fee  of  their  mother  while  both  were  owned 
by  Messena  Clark.  Messena  Clark  purchased  the  estate  of 
Mrs.  Shelton  from  her  administrator,  as  has  been  already 
stated.  Mr.  Clark  also  purchased  the  Ufe  estate  Mr.  Shel- 
ton had  in  the  same  land  from  his  assignee  in  bankruptcy. 
It  is  stated  in  3  Bl.  Comm.  1Y7,  that  *' whenever  a  greater 
estate  and  a  less  coincide  and  meet  in  one  and  the  same 
person  without  any  intermediate  estate,  the  less  is  imme- 
diately annihilated;  or,  in  the  law  phrase,  it  is  said  to  be 
*  merged' — that  is,  sunk  or  drowned  —  in  the  greater." 
There  is  nothing  in  the  case  to  show  why  the  ordinary 
effect  did  not  take  place  as  to  these  estates.  There  is  no 
error  in  the  judgment  appealed  from. 

The  other  judges  concurred. 


As  to  collateral  attack  on  orders  and  decrees  of  Probate  Courts,  see  Lyne  ▼. 
Banford,  tupra,  p.  26;  Estate  of  Moore  v.  Moore,  supra,  p.  100,  and  note  p.  105. 


McPiKE  Administrator  v.  McPike  Plaintiff  in  Error. 

[Ill  Missouri,  216.] 

Accounting  —  Credits — Allowance — Eents  —  Interests — 

Practice. 

An  administrator  is  entitled  to  credit  for  money  paid  by  him  in  the  lifetime  of 
the  intestate,  for  the  clothing  and  education  of  the  daughter  of  the  intes- 
tate, his  niece,  on  uncontradicted  testimony  that  the  payment  was  made. 
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An  administrator  is  chargeable  as  such,  with  money  collected  by  him  in  an* 
other  state  on  a  debt  due  his  intestate. 

Though  under  the  Missouri  statutes  an  administrator  is  required  to  inventory 
the  real  estate  and  under  certain  circumstances  authorized  to  collect  the 
rents  and  the  proceeds  of  the  sale  thereof  he  is  not,  as  such  administrator 
chargeable  for  rents  or  the  proceeds  of  the  sale  collected  by  him  for  land 
in  another  state,  in  the  absence  of  proof  that  the  laws  of  that  state  author- 
ized him  to  collect  such  rents  and  proceeds  of  sale. 

Including  such  rents  and  proceeds  of  sale  in  an  annual  settlement,  is  not  an 
estoppel  to  have  them  stricken  out  on  the  final  settlement. 

The  approval  by  the  Probate  Court  of  a  settlement  of  an  administrator  is  equiv- 
alent to  the  allowance  by  the  court  of  a  credit  included  in  it,  previously 
presented  to  the  court,  but  of  which  no  formal  allowance  was  made  on 
the  record. 

An  administrator  who,  with  the  consent  of  the  heirs,  pastures  his  mules  on  the 
land  of  the  intestate  of  which  the  heirs  have  full  possession  and  control,  ia 
not  chargeable  as  administrator  with  the  value  of  the  pasturage. 

An  administrator  is  not  entitled  to  interests  on  moneys  advanced  by  him  to  the 
estate. 

The  refusal  to  strike  out  objections  to  a  referee's  report  because  the  objections 
were  filed  one  day  after  the  time  limited  therefor  by  the  order  of  the  court 
is  a  proper  exercise  of  discretion. 

Appeal  from  Circuit  Court,  Ralls  County. 
Shields,  Wood  &  McOowaUy  for  appellant. 
Biggs  &  Roy,  for  respondent. 

Gantt,  p.  J. — Abram  McPike  died  in  January,  1873, 
Henry  C.  McPike  was  duly  appointed  administrator  of  his 
estate  by  the  Probate  Court  of  Ralls  county,  Mo. 

This  is  an  appeal  from  the  judgment  of  the  Circuit  Court 
of  Ralls  county,  on  his  final  settlement  of  said  estate,  with 
Jeremiah  McPike,  who  was  appointed  administrator  de 
bonis  non,  On  his  final  settlement  in  the  Probate  Court, 
the  administrator  claimed  a  balance  due  him  from  the  estate 
of  $5,079,  and  there  was  an  approval  of  this  settlement 
From  this  judgment  the  administrator  de  bonis  non  ap- 
pealed to  the  Circuit  Court  of  Ralls  county.  The  Circuit 
Court  referred  the  cause  to  Thomas  H.  Bacon,  Esq.,  with 
instructions  to  take  the  testimony,  hear  and  determine  the 
matters  in  dispute,  and  make  full  report  to  said  Circuit 
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Court,  in  writing,  of  all  the  testimony,  together  with  his 
findings  and  decisions  on  the  issues  of  the  case. 

The  referee  heard  the  cause,  and  the  evidence  was  closed 
March  9th,  1886,  when  the  further  hearing  was  continued 
to  June  22,  1886.  At  this  last  date,  the  administrator, 
Henry  C.  McPike,  filed  his  motion  to  strike  out  of  his  ac- 
count certain  charges  he  had  made  against  himself  for  rents 
a,nd  the  proceeds  of  sale  in  partition  of  certain  real  estate 
belonging  to  his  intestate  in  Alton,  in  the  state  of  Illinois, 
amounting  to  $13,990.  This  motion  the  referee  over- 
ruled. 

The  referee  made  his  report  to  the  Circuit  Court  of  Ralls 
county,  on  6th  December,  1886,  finding  a  balance  due  the 
estate  from  H.  C.  McPike  of  $8,425.70.  Both  sides  filed  ex- 
ceptions to  this  report. 

The  referee,  Thomas  H.  Bacon,  Esq.,  having  been  elected 
judge  of  the  Circuit  Court,  by  mutual  consent,  called 
Judge  W.  W.  Edwards,  of  the  St.  Charles  Circuit  Court, 
to  hear  the  exceptions  to  his  report.  Judge  Edwards 
heard  the  cause,  and  rendered  judgment  for  the  estate 
against  the  administrator,  H.  C.  McPike,  for  $23, 858. 78. 

1.  The  first  question  which  arises  upon  the  rulings  of  the 
Circuit  Court  is  the  propriety  of  overruling  the  administra- 
tor's motion  to  strike  out  the  objections  of  the  adminis- 
trator de  bonis  non  to  the  referee's  report. 

The  Circuit  Court  gave  each  side  leave  to  file  exceptions 
on  or  before  February  1,  1887.  The  administrator  de  bonis 
non  filed  his  exceptions  on  February  2, 1887.  The  exten- 
sion of  time  was  a  matter  within  the  discretion  of  the  trial 
judge,  and  this  motion  was  properly  overruled. 

2.  In  his  final  settlement,  the  administrator  claimed  a 
credit  for  $1,246.60,  credited  July  14, 1873,  for  the  schooling, 
clothing,  and  moneys  laid  out  by  his  intestate  in  his  lifetime, 
in  the  education  of  Ella  McPike,  now  Mrs.  Moore.  The 
referee  heard  this  evidence,  and  allowed  this  credit.  This 
account  was  presented  in  the  Probate  Court  for  allowance. 
James  W.  Lear  appears  to  have  been  appointed  adminis- 
trator ad  litemy  and  waived  notice  on  it.     It  was  sworn  to 
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by  Ella  McPike  as  correct  at  the  time,  but  no  formal  al- 
lowance was  made  on  the  record.  On  the  hearing  before 
the  referee,  it  appears  that  Miss  Ella  made  a  trip  to  Cali- 
fornia, in  1872,  with  the  administrator  and  his  family.  She 
testifies  he  paid  her  expenses,  her  dressmakers'  bills,  in  St. 
Louis ;  that  he  paid  her  school  accounts  at  Monticello, 
furnished  her  money,  etc.  The  administrator  testified  that 
for  five  years  before  her  father^s  death  he  attended  to  plac- 
ing her  in  school  and  paying  her  bills ;  that  he  paid  the 
-amount  of  the  voucher  **C"  for  her  father.  No  exception 
was  filed  to  the  referee's  report  allowing  this  credit,  but 
the  Circuit  Court  disallowed  it  The  learned  judge  simply 
«ays  that  the  evidence  does  not  seem  to  justify  the  credit. 
This  credit  was  allowed  by  the  Probate  Court  in  the  an- 
nual settlement  It  was  again  allowed  by  the  referee. 
The  evidence  is  uncontradicted  that  the  administrator  paid 
this  money  out  for  his  niece  in  the  lifetime  of  her  father. 
She  testifies  that  her  father  did  not  mean  to  accept  it  as  a 
gift;  that  he  was  amply  able  to  support  her.  The  law 
would  certainly  cast  on  the  father  the  reasonable  education 
of  his  daughter. 

We  have  been  unable  to  view  this  charge  with  any  sus- 
picion. The  beneficiary  of  this  estate  testifies  she  received 
the  consideration.  At  the  time  this  disbursement  was  first 
allowed,  section  230,  Rev.  St.  1879,  was  in  force  in  this 
state.  By  that  section  it  was  not  absolutely  essential  for 
the  administrator  to  obtain  a  credit  that  it  should  have 
been  allowed  according  to  law,  but  he  might  "produce 
such  proof  of  the  demand  as  would  enable  the  claimant  to 
recover  in  a  suit  at  law. "  Had  the  Probate  Court  refused 
to  allow  him  this  credit  at  that  time,  he  could  have  made 
his  formal  proof  for  its  allowance.  It  seem  to  us  that  the 
subsequent  approval  of  the  settlement  with  this  credit  was 
tantamount  to  an  allowance,  and  the  evidence  before  the 
referee  not  only  did  not  overturn  it,  but  tended  to  strength- 
en it. 

We  think  the  court  erred  in  setting  aside  this  allowance. 
To  drive  this  administrator  into  a  court  to  obtain  a  judg- 
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ment  now,  after  the  statute  of  limitation  has  run,  would 
work  an  injustice. 

3.  In  his  final  settlement,   the  administrator  charged 
himself  with  the  following  items  : 

Jan'y  17, 1874.     Cash  of  S.W.  Farber  &  Co., 

rent  of  mill $750  00 

Dec.  29,  1874.     S.  W.  Farber  &  Co.,  mill  rent.  750  00 

April  20,  1875.     Farber  &  Co.,  mill 2,920  00 

May  8,  1875.     Mill  rent 750  00 

Jan'y  1,  1877.     Rent  Alton  mill 760  00 

Dec.  31,  1877.     Farber  mill  rent 750  00 

Dec.  1878.     Farber  mill  rent 750  00 

May,  1880.    One-fourth  Alton  mill 6,570  00 


$13,990  00 


He  moved  the  referee  to  strike  these  charges  from  his 
account.  The  referee  declined  to  do  so,  and  the  Circuit 
Court  sustained  the  referee.  That  this  mill  was  real  estate 
in  the  state  of  lUinois  seems  unquestioned.  Mo  adminis- 
tration on  it  was  had  in  that  state.  The  testimony  is  that 
in  a  partition  proceeding  in  Illinois  the  mill  was  sold  by  a 
commissioner,  and  the  proceeds  of  the  sale  divided  among 
the  owners,  Abram  McPike's  heirs ;  one-fourth  was  paid 
to  Henry  C.  McPike. 

The  administrator  de  bonis  non  claims  that,  inasmuch  as 
the  administrator,  on  his  own  showing,  received  this  money 
belonging  to  the  heirs,  he  is  chargeable  with  it.  The  ad- 
ministrator, on  the  other  hand,  says  that  he  did  receive 
it,  but  not  as  administrator;  that  this  bondsmen  ought  not 
to  be  charged  with  this  money,  which  never  was  assets  in 
this  state. 

That  the  courts  have  the  right,  upon  final  settlement  be- 
ing made,  to  examine  the  prior  settlements  and  rectify  all 
errors  or  mistakes  that  have  been  made,  by  or  against  ad- 
ministrators, is  now  settled  in  this  state.  (Woerner,  Adm'n, 
§§  504,  539;  In  re  DaxdSy  62  Mo.  453.) 
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The  mere  fact  that  an  administrator  has  charged  himself 
in  an  annual  settlement  with  a  fund  that  he  has  received 
as  trustee,  or  attorney  in  fact  for  the  heirs,  and  not  by 
virtue  of  his  official  character,  and  to  which  he  would  and 
could  have  no  legal  right  as  administrator,  will  not  estop 
him  from  asking  to  strike  the  same  from  his  accounts  on 
final  settlement,  nor  prevent  the  Probate  Court  allowing 
him  to  do  so.  (2  Woerner,  Adm'n,  §  513,  note  6,  and  cases 
cited.)  It  becomes  a  question  of  great  importance,  not  only 
to  the  administrator  and  his  sureties  and  the  heirs  of  this 
estate,  but  to  administrators  and  beneficiaries  of  estates 
generally,  as  to  proper  disposition  of  the  rents  and  pro- 
ceeds of  sale  of  the  lUinois  real  estate  belonging  to  Abram 
McPike.  An  administrator  derives  his  authority  to  take 
and  administer  the  assets  of  his  intestate  from  the  laws  of 
the  state  in  w^hich  he  is  appointed,  and  these  laws  of  neces- 
sity have  no  extraterritorial  sanction.  {Naylor  v.  Moffattj 
29  Mo.  126;  Cabanne  v.  Skinker,  56  Mo.  357;  Scudder  v. 
Ames^  89  Mo.  522,  par.  4;  14  S.  W.  Rep.  525;  In  re  Ames? 
Estate^  52  Mo.  290;  State  v.  Oshorn,  71  Mo.  86.) 

The  property  of  every  person  w^ho  dies  in  this  state, 
whether  citizen  or  stranger,  is  subject  to  the  course  of  ad- 
ministration provided  by  our  statutes,  and  is  regarded  as  in 
the  custody  of  the  law  for  the  benefit  of  all  persons  in- 
terested, Bartlett  v.  Hyde  (3  Mo.  490),  and  in  this  respect 
our  laws  are  in  harmony  with  the  laws  of  administration 
and  succession  of  the  various  states  of  the  Union. 

The  laws  of  Illinois  were  not  placed  in  evidence.  In  the 
absence  of  such  evidence  it  will  be  presumed  the  common 
law  is  in  force  in  that  state,  and  that  the  title  to  Abram 
McPike's  lands  upon  his  death  vested  according  to  the  can- 
ons of  the  common  law.  ( Young  v.  People^  35  111.  App. 
363;  Le  Moyne  v.  Quiniby,  70  111.  399;  Warren  v.  LuLsk,  16 
Mo.  102;  Houghtaling  v.  Ball,  19  Mo.  84;  Meyer  v.  McCafe^ 
73  Mo.  236;  Long  v.  Long,  79  Mo.  651.)  At  common  law 
the  administrator  had  nothing  whatever  to  do  with  the  real 
estate  of  his  intestate.  It  descended  to  the  heirs.  Accord- 
ingly, at  the  common  law,  and  in  those  states  generally 
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where  the  common  law  has  been  adopted,  and  only  modi- 
fied to  the  extent  of  permitting  a  sale  of  the  lands  to  pay 
debts,  it  has  generally  been  held  that,  where  an  adminis- 
trator came  into  the  possession  of  rents  from  the  realty  or 
the  proceeds  of  sale,  he  was  chargeable  therefor  individually 
as  a  trustee  or  trespasser,  but  not  in  his  character  as  ad- 
ministrator. {Newcomb  v.  Stebbins,  9  Mete.  [Mass.]  540; 
Wilson  V.  UnseWs  Adm'r,  12  Bush.  [Ky.]  215;  Head  v. 
Sutton,  31  Kan.  616;  3  Pac.  Rep.  280;  Belcher  v.  Branch, 
11  R.  I.  226;  Walker's  Appeal,  116  Pa.  St.  419;. 9  Atl.  Rep. 
654;  Bodman  v.  Rodman,  54  Ind.  444;  Kimball  v.  Sumner y 
62  Me.  305;  Calyer  v.  Calyer,  4  Redf.  Sur.  305;  Oregg  y. 
Currier,  36  N.  H.  200;  Scroggs  v.  Stevenson,  100  N.  C.  354; 
6  S.  E.  Rep.  Ill;  Byrne  v.  Hume,  73  Mich.  392;  41  N.  W. 
Rep.  331.) 

In  this  state,  however,  our  statutes  require  the  adminis- 
trator to  inventory  the  real  estate,  and  under  the  orders  of 
the  Probate  Court  he  is  authorized  to  lease  the  real  estate, 
collect  the  rents,  prosecute  actions  for  the  recovery  of  pos- 
session, discharge  mortgages  and  other  liens,  and  dehver 
the  property  to  those  entitled  thereto,  when  not  needed  for 
the  payment  of  debts.  (Chapter  1,  art.  4,  §  69;  article  5, 
§§  93,  94;  and  article  7,  §§  129,  130,  and  article  8,  §  145  et 
seqr,  Lewis  v.  Carson,  93  Mo.  591;  3  S.  W.  Rep.  483;  and 
6  S.  W.  Rep.  365;  Gamble  v.  Qibson,  59  Mo.  592;  Dix  v. 
Morris,  66  Mo.  514.)  In  this  last  case  the  action  was  against 
the  sureties  on  the  executor's  bond.  The  condition  of  the 
bond  was  ''that  he  should  well  and  faithfully  execute  the 
last  wiU  and  testament,"  etc.  ''  It  was  expressly  provided 
in  the  will  that  the  executor  should  have  authority  to  sell 
all,  or  any  part,  of  the  estate,  real  or  personal."  This  un- 
questionably made  the  real  estate  assets  in  his  hands,  for 
which  he  and  his  sureties  were  Uable.  In  State  v.  Scholl. 
(47  Mo.  84),  the  real  estate  interest  was  merely  a  leasehold 
of  a  saloon,  a  chattel.  The  administratrix  sold  it  with  the 
fixtures,  and  her  sureties  were  liable.  In  holding  an  ad- 
ministrator chargeable  with  rents  and  the  proceeds  of  sale 
of  real  estate,  received  by  him  in  this  state  by  color  of  his 
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office,  this  court  has  acted  with  reference  to  the  duties  and 
powers  conferred  and  enjoined  by  our  administration  law. 
The  underlying  principle  of  these  cases  so  holding  is  that 
the  receiving  of  rents  and  sale  of  realty  are  clearly  within 
the  scope  of  a  lawful  exercise  of  his  authority  as  adminis- 
trator under  certain  circumstances,  and  if,  without  an 
order  of  court,  he  assumes  to  and  takes  the  rents  op 
proceeds  of  sale  by  color  of  his  office,  at  most  it  is  but  a 
wrongful  or  irregular  exercise  of  a  power  delegated  to  him 
by  law,  and  he  is  estopped  from  pleading  his  own  failure  to 
perform  the  conditions  precedent  to  the  exercise  of  the 
grant.  The  collection  of  rents  and  proceeds  of  sale  of  realty 
are  within  the  scope  of  his  duties  as  administrator.  His 
sureties  are  presumed  to  have  executed  his  bond  with  the 
knowledge  that  the  due  administration  of  the  estate  and 
the  law  would  cast  this  upon  him.  In  other  words,  they 
contract  with  reference  to  just  such  a  contingency,  and 
bind  themselves  to  see  that  he  performs  the  conditions 
which  would  render  it  lawful  to  take  these  moneys  as  as- 
sets, and  they  are  Uable,  if  he  really  does  so  take  them  as- 
administrator,  but  neglects  to  obtain  the  sanction  of  the 
courts  in  advance.  To  this  extent  there  is  no  difference  of 
opinion  in  the  courts  of  this  state.  All  agree  that  the  ad- 
ministrator and  his  sureties  are  responsible  for  rents  and 
proceeds  of  realty  received  by  him  in  this  state  by  color  of 
his  authority  as  administrator.  {Lewis  v.  Carson,  93  Mo. 
587;  3  S.  W.  Rep.  483;  and  6  S.  W.  Rep.  365.) 

But  assuming  as  we  do  that  the  common  law  obtains  in 
Illinois,  and  it  being  clear  that  at  common  law  an  adminis- 
trator had  nothing  to  do  with  real  estate,  and  it  being 
equally  well  determined  and  conceded  that  the  statutes  of 
this  state  have  no  extra-territorial  force,  and  that  the  letters 
of  administration  granted  in  Ralls  county,  Mo.,  would  not, 
under  any  state  of  case,  authorize  the  administrator  to  pro- 
ceed into  the  state  of  Illinois,  sell  real  estate  there  situated, 
or  intermeddle  with  it  in  any  manner,  by  virtue  of  his 
office,  if  he  should  go  there  and  obtain  it,  it  cannot  be  re- 
ferable to  his  position  as  administrator,  nor  has  he  any 
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oflftcial  responsibility  or  liability  with  respect  to  the  moneys 
so  obtained,  though  chargeable  as  trustee  and  trespasser. 
(Woerner,  Adm'n,  §  308,  note  1,  and  cases  cited.)  And  his 
sureties  cannot  be  held  liable  for  property  acquired  or  acts 
done  by  him  in  a  distinct  capacity.  (Amer.  &  Eng.  Enc. 
Law,  §  6,  pp.  217,  218,  and  cases  cited;  Oregg  v.  Currier^ 
36  N.  H.  200;  McCoy  v.  Scott,  2  Rawle,  222;  Oibson  v. 
Earleyy  16  Mass.  280.)  And  in  determining  this  responsi- 
bility to  account,  this  court  must  keep  in  mind  the  effect 
of  charging  or  crediting  the  administrator  with  the  pro- 
ceeds of  the  real  estate  in  Ilhnois  on  the  sureties  of  the  ad- 
ministrator, for  this  court  has  invariably  held  the  judgments 
of  the  County  or  Probate  Courts  in  administration  conclu- 
sive on  the  sureties,  except  in  cases  where  fraud  or  collu- 
sion is  shown.  {State  v.  Holt,  27  Mo.  340;  Dix  v.  Morris, 
66  Mo.  514.) 

If,  then,  the  sureties  cannot  be  held  for  the  rents  and 
proceeds  of  the  Illinois  real  estate,  it  is  because  it  is  not  a 
proper  charge  against  Henry  C.  McPike,  as  administrator, 
for  they  are  responsible  for  all  sums  with  which  he  is 
legally  chargeable  as  such  administrator.  But  the  liability 
of  a  surety  is  always  to  be  measured  by  his  covenant,  and 
the  accounting  for  the  proceeds  of  lands  in  a  foreign  state 
is  not  within  the  spirit  or  letter  of  his  obligation.  {Orimes 
V.  Clay,  4  Litt.  [Ky.]  6;  Oldham  v.  Collins,  4  J.  J.  Marsh, 
49;  Neely  v.  Merritt,  9  Bush,  846;  Speed  v.  Nelson,  8  B. 
Mon.  603.)  The  evidence  of  the  administrator  is  that  he 
did  not  receive  these  rents  or  proceeds  of  the  real  estate  in 
Illinois  as  administrator. 

The  heirs  were  necessary  parties  to  the  partition  case.  It 
certainly  seems  reasonable  that  he  received  it  as  their  at- 
torney in  fact  or  guardian  ad  litem,  and  not  as  administra- 
tor. Our  conclusion  is  that  the  Circuit  Court  erred  in 
charging  him  with  said  rents  that  accrued  after  the  death 
of  Abram  McPike  and  the  proceeds  of  the  sale  of  one-fourth 
interest  in  said  mill,  and  the  referee  and  the  Circuit  Court 
should  have  sustained  the  motion  to  strike  out  said  charges, 
except  as  to  the  charge  of  $2,920,  April  20,  1875,  which  we 
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think  was  properly  chargeable  against  the  administrator 
under  his  own  evidence.  His  evidence  precludes  the  idea 
that  this  rent  was  accruing  after  the  death  of  Abram  Mc- 
Pike,  and  he  says  **  he  thinks  it  was  due  in  some  other  way 
than  rent."  "I  think  it  was  an  account  due  A.  McPike's 
estate."  Being  a  mere  personal  debt,  he  had  a  right  to 
receive  it,  even  in  a  foreign  state,  and  as  he  did  so  it  became 
assets  with  which  he  was  chargeable.  The  exception  to 
this  last  item  was  properly  overruled. 

4r.  The  next  charge  made  by  the  referee  and  sustained  by 
the  Circuit  Court  is  the  sum  of  $4,007,  as  follows : 

Pasturing  plantation  mules j^405  00 

McPike  and  Johnson  i 2,237  00 

Pasturing  and  feeding  58  young  mules 1,865  00 


$4,007  00 


The  referee  charged  no  interest  on  the  amount,  but  the 
court  did. 

Both  the  referee  and  the  learned  circuit  judge  who  tried 
the  case  below  were  impressed  with  the  unsatisfactory  evi- 
dence upon  which  they  sustained  this  charge  against  the 
administrator.  The  referee  was  aided  in  reaching  his 
conclusion  by  adopting  this  rule,  that  *'in  such  a  case, 
whatever  doubts  arise  must  be  prima  facie  against  the  ad- 
ministrator;"  whereas  the  learned  circuit  judge  says:  *'Itis 
not  very  plainly  seen  how,  from  this  evidence,  the  con- 
clusions have  been  reached  as  to  the  accounts  charged  un- 
der this  debit."  The  testimony  on  the  subject  seems  to  be 
quite  speculative  and  uncertain.  **  The  theory  or  process 
by  which  the  respective  amounts  were  reached  is  not  stated 
in  the  report,  but  the  presumption  is  that  the  referee  found 
that  the  value  of  the  feed  and  pasturage  obtained  by  the 
administrator  from  the  lands  of  the  estate  was  the  aggre- 
gate stated. " 

The  basis  of  this  charge  against  the  administrator  is 
found  in  an  exception  made  in  writing  in  the  Probate 
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Court,  and  is  as  follows:  The  administrator  d.  b.  n.  **  also 
objects  because  the  administrator  has  not  charged  himself 
with  the  amount  of  corn  and  hay  raised  on  the  estate  lands 
in  Balls  county,  Tvvp.  55,  R.  5,  and  fed  to  the  mules  and 
cattle  of  said  administrator  for  the  individual  use  and  bene- 
fit and  profit  of  said  administrator,  and  to  the  injury  and 
loss  of  said  estate,  and  further  that  he  fails  to  charge  him- 
self with  the  pasturage  of  the  pasture  lands  of  said  estate 
which  were  grazed  upon  and  used  by  said  administrator  in 
fattening  his  individual  stock  for  his  individual  benefit  and 
to  the  loss  of  the  estate  during  the  years  1874,  '75,  76,  '77, 
'78,  '79,  '80,  and  of  the  value  of  $10,000.00." 

From  the  testimony  it  appears  that  Abram  McPike  died 
in  January,  1873,  and  Henry  McPike  was  appointed  admin- 
istrator. When  Abram  died,  Mrs.  Lucy  Vardeman  and  Jerry 
B.  Vardeman  were  living  on  the  Vardeman  land,  in  her 
house.     Jerry  Vardeman  was  A.  McPike's  brother-in-law. 

All  of  A.  McPike's  children,  except  his  daughter.  Miss 
Ella,  who  was  at  school,  remained  with  their  grandmother, 
Mrs.  Vardeman.  Their  mother  was  dead.  Mrs.  Vardeman. 
had  600  acres,  A.  McPike  800  to  1,000  acres,  and  Jerry  289 
acres,  all  adjoining.  In  the  evidence  all  the  lands  of  the 
three  are  called  the  ''Home  Place."  They  were  all  ruu 
under  one  management. 

At  various  times  between  1874  and  1880,  Henry  McPike 
sent  to  this  farm  mules  of  his  own  and  of  the  firm  of  John- 
son &  McPike.  These  mules  were  partly  pastured,  and 
partly  fed  with  grain,  and  to  some  extent  with  hay. 
They  were  watered  and  well  cared  for  by  Jerry  Vardeman. 
It  is  for  this  feeding  and  care  that  this  charge  is  made. 

Henry  McPike  is  quite  positive  in  his  testimony  that  he 
bought  the  grain  from  the  tenants  on  the  farms  of  the 
three  owners,  and  paid  them  for  their  grain,  and  that  he 
paid  Jerry  Vardeman  for  the  hay.  He  does  not  claim  that 
he  paid  for  the  pastui'age  or  for  the  services  rendered  to 
him  by  Vardeman  in  feeding  and  watering.  The  adminis- 
trator de  bonis  non,  who  is  a  son  of  A.  McPike,  admits  that 
his  uncle  Henry  did  buy  some  of  the  tenant's  com  that 
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was  fed  to  the  mules;  and  one-half  of  the  cost  of  pasturage, 
feed,  and  value  of  the  care  of  the  mules  of  Johnson  & 
McPike  was  paid  to  Jerry  Vardeman  for  the  heirs  of  A. 
McPike;  and  that  he,  Vardeman,  used  this  money  for  the 
support  and  maintenance  of  the  entire  family,  Mrs.  V., 
Jerry  V.,  and  the  heirs,  and  in  the  payment  of  taxes;  and 
that  all  the  other  products  of  the  home  place,  except  what 
was  fed  to  the  mules,  were  used  by  the  family. 

Now  it  is  clear  that  these  lands  were  not  rented  by  order 
or  direction  of  the  Probate  Court.  Prima  facie,  then,  the 
administrator  had  nothing  to  do  with  these  lands,  unless 
they  should  be  required  to  pay  debts.  His  own  testimony 
is  unqualified  that  he  never  took  charge  of  them  as  admin- 
istrator, nor  assumed  to  do  so;  that  he  gave  Mr.  Vardeman 
friendly  advice  in  the  interest  of  the  children,  because  they 
were  his  kinsmen.  The  administrator  de  bonis  non  is 
equally  clear  that  it  was  understood  by  all  the  family  that 
"  this  home  place  was  excluded  from  the  control  of  the  ad- 
ministrator. "  All  agree  that  Jerry  Vardeman  had  absolute 
management  of  it,  and  Jerry  Vardeman  admits  that  he 
never  accounted  to  the  administrator  for  rents  or  products 
received  from  the  farm.  Johnson  paid  him  one-half  for 
keeping  the  mules,  and  he  says  Henry  asked  him  what  he 
owed  him,  and  he  said,  * '  Nothing. "  He  does  say  he  made 
no  charge  because  he  thought  the  mules  belonged  to  his  de- 
ceased brother-in-law,  but  he  also  says  Henry  McPike  did 
not  tell  him  they  did. 

Giving  to  all  of  these  witnesses  full  credence,  and 
imputing  to  them  a  desire  to  tell  the  truth,  and 
nothing  but  the  truth,  which  I  think  this  record  just- 
ifies us  in  doing,  the  conclusion  is  unavoidable  that  this 
was  simply  a  private  transaction  between  Henry  McPike 
and  McPike  &  Johnson  and  Jerry  Vardeman.  That  it 
lacks  the  definite,  business-like  arrangement  of  strangers 
is  true,  but  that  Henry  McPike  understood  that  Mrs.  Var- 
deman and  Jerry  and  the  children  were  in  the  full  posses- 
sion and  control  of  these  lands  cannot  be  disputed  on  this 
record.     His  offer  to  pay  Jerry  Vardeman,  his  assistance  in 
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making  Johnson  pay  the  money  to  Jerry  instead  of  collect- 
ing it  himself,  his  failure  to  demand  any  statement  of  the 
rents  f  roni  Jerry,  all  point  in  one  direction.  As  the  law  did 
not  cast  upon  him  the  possession,  and  he  did  not  by  color 
of  his  office  assume  it,  and  those  to  whom  it  lawfully  be- 
longed were  in  the  actual  possession  and  reaping  the  bene- 
fit of  it,  it  would  be  contrary  to  every  principle  of  justice 
to  hold  him  and  his  sureties  on  the  theory  of  rents  received. 
He  owed  the  heirs  and  Jerry  and  Mrs.  Vardeman  for  the 
pasturage.  He  offered  to  pay  their  agent  and  manager,  and 
he  refused  to  make  any  charge.  Granting  that  in  a  court 
of  conscience  he  might  have  gone  further  and  paid  the 
heirs  for  their  share  of  the  pasturage,  still  it  was  no  part  of 
his  duty  as  administrator,  and  is  not  the  subject  of  a  charge 
in  his  accounts.  His  liability  for  his  individual  debts 
should  have  been  settled  in  another  forum. 

As  said  by  Judge  Woerneb  in  his  American  Law  of 
Administration  (section  513):  "On  principle  it  would 
seem  to  follow  from  the  administrator's  liability  to  the 
heirs  or  devisees  directly  as  a  wrongdoer  or  trespasser,  or 
as  their  agent  or  trustee,  dehxyrs  his  official  capacity,  and 
therefore  he  is  not  chargeable  in  his  administration  ac- 
counts with  the  rents,  profits  or  proceeds  of  sale  of  real 
estate,  and  it  is  accordingly  held  in  many  states  that  the 
Probate  Court  has  no  jurisdiction  to  try  the  liability  of  the 
executor  or  administrator  in  respect  to  real  estate  not 
legally  in  his  charge,  and  that  the  sureties  of  the  adminis- 
trator are  not  bound  for  the  funds  so  collected."  {Lucy  v. 
Lucyj  55  N.  H.  9;  Head  v.  Sutton,  31  Kan.  616,  3  Paa  Rep. 
280;  Calyer  v.  Calyer^  4  Redf.  Sur.  305.)  Certainly  when 
the  real  estate  is  not  legally  in  his  charge,  and  he  does  not 
assume  in  fact  to  manage  or  control  it  by  virtue  of  his 
office,  and  deals  in  his  individual  capacity  with  those  who 
are  lawfully  in  possession,  there  is  no  foundation  for  chain- 
ing him  as  administrator,  or  for  the  Probate  Court  assum- 
ing jurisdiction  to  settle  their  differences. 

It  follows  that,  upon  the  undisputed  facts  returned  by 
the  referee,  this  charge  cannot  be  sustained. 
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It  was  not  a  contest  as  to  whether  Henry  C.  McPike  had 
collected  rents  as  administrator,  nor  whether  he  was  in  di- 
rect possession  of  the  lands  on  which  these  mules  were  fed, 
as  administrator,  but  whether  he  had  paid  what  it  was 
worth  to  pasture,  feed,  and  care  for  his  individual  and  firm 
mules,  on  lands  actually  occupied  and  controlled  by  the 
heirs,  under  an  arrangement  with  their  uncle  and  manager, 
Mr.  Vardeman. 

No  one  can  doubt  that  the  crops  raised  on  the  home  place 
by  Vardeman,  Mrs.  Vardeman,  and  the  heirs,  belonged  to 
them  individually.  They  were  not  turned  over  to  the  ad- 
ministrator to  pay  debts  or  liabilities  of  the  estate,  but  for 
his  individual  purposes.  To  permit  him,  or  the  heirs  either, 
to  put  this  into  his  administration  account  and  charge  his 
sureties  therefor  would  be  unjust,  and  establishing  a  bad 
precedent. 

The  remaining  objection  to  the  action  of  the  referee  and 
Circuit  Court  is  the  refusal  to  allow  the  administrator  in- 
terest on  moneys  advanced  by  him  to  the  estate.  In  this 
respect  there  was  no  error. 

It  was  his  misfortune  if  as  indorser  or  surety  he  was 
compelled  to  pay,  in  advance  of  funds  of  the  estate,  claims 
against  the  estate.  When  he  paid  them,  he  then  became 
the  owner  of  the  demand  or  allowance,  and  was  £^uthorized 
to  retain  payment,  pro  rata^  with  other  claims  of  their 
class,  from  funds  he  might  receive,  and  receive  the  interest 
they  were  bearing.  The  law  will  not  permit  any  other  rule. 
It  follows,  then,  that  the  judgment  of  the  Circuit  Court  is 
reversed,  with  directions  to  that  court  to  allow  the  admin- 
istrator the  item  of  $1,246.60,  paid  July  14,  1873,  voucher 
'*C"  in  his  second  annual  settlement,  approved  by  the 
Probate  Court  and  referee  and  disallowed  by  Judge  Ed- 
wards, with  interest  at  the  same  rate  that  he  is  charged 
on  his  debits,  and  to  strike  from  the  debits  charged  against 
him  the  sum  of  $11,070,  the  amount  of  rent  received  on  the 
Alton  mill  and  the  proceeds  of  sale  in  partition  in  Illinois 
of  said  real  estate,  and  the  interest  charged  on  said  sum  by 
the  court  in  its  accounting  with  him;  and  with  the  further 
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directions  to  strike  from  the  debits  or  charges  allowed 
against  him  the  sum  of  $4,007,  charged  against  him  for 
feeding,  caring,  and  pasturing  mules  for  the  administrator 
and  the  firm  of  Johnson  &  McPike,  and  the  interest  thereon 
also;  and  to  strike  out  and  disallow  all  commissions  allowed 
on  said  items,  if  any,  in  stating  the  accounting.  Otherwise 
the  judgment  of  the  Circuit  Court  is  approved.  The  ad- 
ministrator is  allowed  the  costs  of  this  appeal. 


Patrick  Hioams  vs.  Central  New  England  and  Wwr- 

BRN  Eailroad  Company. 

[155  Massachusetts,  176.] 

Death  by  wrongful  act — Action  by  administrator — Con- 
flict OF  LAwa 

An  administrator  appointed  in  the  state  of  the  domicile  of  the  decedent  is 
entitled  to  sue  in  the  courts  of  that  state  upon  a  cause  of  action  which 
survives,  though  such  cause  of  action  be  given,  not  by  common  law,  but 
by  the  statutes  of  another  state,  as  in  the  case  of  other  actions  founded  on 
the  laws  of  other  states. 

General  Statutes  Connecticut  1888,  section  1009,  giving  a  cause  of  action  for 
death  by  wrongful  act  is  not  a  penal  statute,  though  the  amount  of  recov- 
ery is  limited  to  a  fixed  sum,  and  the  damages  are  to  be  distributed  to  the 
husband,  widow,  heirs  or  next  of  kin. 

The  statute,  not  being  repugnant  to  the  general  policy  of  Massachusetts,  and 
the  cause  of  action  being  one  which  under  General  Statutes  Connecticut 
1888,  section  1008,  survives,  an  administrator  appointed  in  Massachusetts 
can  sue  on  the  cause  of  action  in  the  courts  of  that  state. 

Appeal  by  Patrick  Higgins,  administrator,  from  the  judg- 
ment of  Superior  Court,  Hampden  county,  sustaining  a  de- 
murrer to  his  complaint  in  an  action  against  the  Central 
New  England  and  Western  Railroad  Company  for  damages 
resulting  from  the  killing  of  his  intestate. 
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W.  O,  Bassett  and  J.  T.  Keating,  for  appellant. 
T.  M.  Brown,  for  appellee. 

Barker,  J. — The  plain tiflPs  intestate  was  domiciled  in 
Massachusetts,  where  the  plaintilBE  was  appointed  adminis- 
trator. This  being  the  principal  administration,  the  plain- 
tiff succeeded  as  well  to  every  right  of  action  of  the  de- 
ceased which  survived  as  to  his  other  personal  property. 
Upon  the  question  whether  such  an  administrator  takes  a 
light  of  action  by  succession  from  his  intestate,  it  is  imma- 
terial that  the  right  arose  under  the  statute  of  a  foreign 
state  rather  than  under  the  common  law  or  the  statutes  of 
this  state;  just  as  the  fact  that  the  intestate's  chattels  or 
merchandise  had  been  acquired  or  were  held  under  the 
statutes  of  a  foreign  state,  rather  than  under  the  law  of 
his  domicile,  is  immaterial  upon  the  question  whether  such 
merchandise  or  chattels  pass  to  the  administrator. 

Such  an  administrator  is  entitled  to  the  aid  of  our  courts, 
if  they  have  jurisdiction  of  the  necessary  parties,  in  col- 
lecting and  reducing  into  money  the  property  which  he 
takes  by  succession,  whether  goods,  chattels  or  choses  in 
action. 

Suits  brought  to  enforce  rights  of  action  which  the  de- 
ceased had,  and  which  survived  and  passed  from  him  to 
his  administrator,  differ  essentially  from  those  which  this 
court  refused  to  entertain  in  Richardson  v.  Railroad  Co. 
(98  Mass.  85),  and  in  Davis  v.  Railroad  Co.  (143  Mass.  301; 
9  N.  E.  Eep,  815.)  In  Richardson^s  Case  an  administrator 
appointed  here  sought  to  enforce  in  our  courts  a  cause  of 
action  which  his  intestate  never  had,  which  had  not  passed 
to  the  administrator  by  succession,  and  which  the  statutes 
of  another  state  had  caused  to  spring  up  at  the  death  of 
the  intestate,  and  had  provided  might  be  brought  by  and 
in  the  names  of  his  personal  representatives,  for  the  exclu- 
sive benefit  of  his  widow  and  next  of  kin.  In  Davis^  Case 
the  intestate  had  a  right  of  action  in  his  lifetime,  by  the 
common  law  of  Connecticut,  where  he  was  injured;  but  by 
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the  law  of  Connecticut  his  right  of  action  did  not  survive, 
and  was  extingiilshed  at  his  death,  while  a  penal  action 
created  by  statute  was  substituted  for  it  in  that  state. 

In  the  present  case  the  plaintiff's  intestate  is  aUeged  to 
have  been  instantly  killed  in  Connecticut  by  the  defendant's 
negligence.  It  is  conceded  that  the  statute  of  that  state 
makes  the  defendant  hable  to  pay  damages  for  the  injury 
which  caused  his  death.  Can  his  administrator  sue  here 
to  recover  such  damages  1  The  Connecticut  statute  places 
in  one  category  "all  actions  for  injury  to  the  person, 
whether  the  same  do  or  do  not  instantaneously  result  in 
death,"  and  all  actions  "to  the  reputation  or  to  the  property, 
and  actions  to  recover  damages  for  injury  to  the  person  of 
the  wife,  child  or  servant  of  any  person;"  and  provides  that 
all  shall  survive  to  the  executor  or  administrator.  (Gten.  St. 
Conn.  1888,  §  1008.)  One  evident  purpose  of  the  statute 
was  to  give  to  actions  for  injuries  resulting  in  instanta- 
neous death  the  same  incidents  as  actions  which  survive. 
It  is  grouped  with  actions  which  survive  for  other  injuries 
to  the  person,  and  for  injuries  to  reputation  and  to  prop- 
erty, and  all  are  said  to  survive.  The  putting  in  operation 
of  the  negligent  or  unlawful  forces  which  cause  instanta- 
neous death  is  a  wrong  to  the  person  killed,  which,  by  more 
or  less  of  appreciable  time,  precedes  his  death.  If  the  law 
of  the  country  where  such  a  wrong  is  committed  gives  to 
the  person  killed  a  right  of  action,  and  provides  that  it  shall 
survive  to  his  administrator,  there  is  no  difficulty  in  consid- 
ering that  the  deceased  had  that  right  of  action  at  the  instant 
when  he  was  vivus  et  mortuus,  and  that  by  express  provis- 
ions of  law  it  is  made  to  survive  and  to  pass  to  his  adminis- 
trator. This  the  statute  referred  to  has  plainly  attempted 
to  do.  As  was  held  in  Davis  v.  Railroad  Co.,  vbi  supra,  it 
is  the  right  of  each  state  "  to  determine  by  its  laws  under 
what  circumstances  an  injury  to  the  person  will  afford  a 
cause  of  action."  Viewing  this  statute  of  Connecticut  as 
a  whole,  it  plainly  puts  such  causes  of  action  as  the  present 
upon  the  footing  of  personal  actions  which  survive,  and 
which  are  everywhere  considered  transitory;  that  is,  they 
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go  with  the  person  who  has  the  right  of  action  where  he 
goes,  and  are  enforceable  in  any  forum  according  to  its 
rules  of  procedure.  If  they  survive,  such  actions,  like 
other  personal  estate,  are  considered  to  have  situs  in  the 
place  of  domicile,  and  to  pass  to  the  administrator  there 
appointed.  Viewing  the  causes  of  action  with  which  the 
Connecticut  statute  deals  in  connection  with  the  one  now 
sued  on,  our  own  statutes  of  survivorship  are  similar. 
There  is  therefore  nothing  in  the  nature  of  the  cause  of 
action,  as  so  far  developed,  to  prevent  our  courts  from  en- 
tertaining it  upon  principles  generally  recognized. 

Assuming  that  the  cause  of  action  is  one  not  existing  at 
the  common  law,  but  created  by  the  statute  of  another 
state,  we  have  seen  that  it  is  transitory,  and  that  it  sur- 
vives and  passes  from  the  deceased  to  his  administrator. 
When  an  action  is  brought  upon  it  here,  the  plaintiff  is  not 
met  by  any  difficulty  upon  these  points.  Whether  our  courts 
will  entertain  it  depends  upon  the  general  principles  which 
are  to  be  applied  in  determining  the  question  whether  ac- 
tions founded  upon  the  laws  of  other  states  shall  he.  heard 
here.  These  principles  require  that,  in  cases  of  other  than 
penal  actions,  the  foreign  law,  if  not  contrary  to  our  public 
policy  or  to  abstract  justice  or  pure  morals,  or  calculated 
to  injure  the  state  or  its  citizens,  shall  be  recognized  and 
enfoi'ced  here,  if  we  have  jurisdiction  of  all  necessary  par- 
ties, and  if  we  see  that,  consistently  with  our  own  forms 
of  procedure  or  law  of  trials,  we  can  do  substantial  justice 
between  the  parties.  If  the  foreign  law  is  a  penal  statute, 
or  offends  our  own  policy,  or  is  repugnant  to  justice  or 
good  morals,  or  is  calculated  to  injure  this  state  or  its  citi- 
zens; or  if  we  have  not  jurisdiction  of  parties  who  must 
be  brought  in  to  enable  us  to  give  a  satisfactory  remedy;  or 
if,  under  our  forms  of  procedure,  an  action  here  cannot  give 
a  substantial  remedy, — we  are  at  liberty  to  decline  juris- 
diction. {Blanchard  v.  Russelly  13  Mass.  1,  6;  Prentiss  v. 
Savage,  id.  20,  24;  Ingraham  v.  Geyer^  id.  146;  Tappan  v. 
Poor,  15  Mass.  419;  Zipcey  v.  Thompson,  1  Gray,  243,  245; 
Erickson  v.  Nesmith,  15  Gray,  221;  4  Allen,  233,  236;  HaX- 
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sey  V.  McLean^  12  Allen,  438,  443;  New  Haven  Horse-Nail 
Co,  V.  Linden  Springs  Co.,  142  Mass.  349,  353;  7  N.  E.  Rep. 
773;  Bank  v.  Rijidge,  154  Mass.  203;  27  N.  E.  Rep.  1015.) 

Applying  these  rules,  we  find  no  sufficient  reason  for  de- 
clining to  entertain  the  present  action.  Our  own  statutes 
have  in  several  instances  changed  the  policy  of  the  com- 
mon law  so  as  to  allow  damages  for  death  occasioned  by 
negligence.  (Pub.  St.  c.  52,  §  17;  id.  c.  73,  §  6;  id.  c.  112,  § 
512;  St.  1883,  c.  243;  St.  1887,  c.  270,  §  2.)  The  right  cre- 
ated by  the  Connecticut  statute  is  in  terms  a  right  to  recover 
'*just  damages."  (Gen.  St.  Conn.  1888,  §  1009.)  Neither 
the  fact  that  the  statute  creating  it  limits  the  amount  of 
the  recovery  to  a  sum  not  exceeding  $5,000,  nor  that  the 
damages  are  to  be  distributed  to  the  husband,  widow,  heirs 
or  next  of  kin,  makes  it  a  penal  action.  The  effect  of  such 
provisions  as  to  the  distribution  of  the  damages  is  to  say 
that  they  shall  not  be  assets  for  the  payment  of  debts,  and 
shall  not  pass  by  the  will  of  the  deceased,  but  shall  be  ap- 
plied to  the  compensation  of  the  persons  who  are  presumed 
to  have  suffered  the  most  by  the  death  of  the  person  in- 
jured. Such  a  right  is  not  unjust,  or  contrary  to  good 
morals,  or  calculated  to  injure  the  state  or  its  citizens.  Our 
courts  have  jurisdiction  of  the  necessary  parties.  Looking 
at  the  statute  creating  the  right  of  action  as  a  part  of  the 
system  of  law  in  force  in  Connecticut,  and  considering  that, 
if  the  action  is  to  be  prosecuted  here,  our  rules  of  law  regu- 
lating procedure  and  fixing  the  elements  which  are  to  enter 
into  the  assessment  of  the  damages  must  govern  the  trial, 
it  is  probable  that  the  result  will  not  be  exactly  the  same  as 
if  the  remedy  had  been  pursued  in  Connecticut.  But  we 
see  no  such  difficulty  as  to  lead  us  to  suppose  that  injustice 
may  be  done  to  the  defendant,  and  none  which  ought  to 
make  us  decline  jurisdiction  if  the  plaintiff  elects  to  sue 
here.  * 

The  statutes  which  create  and  limit  the  right  of  action 
are  found  in  the  provisions  regulating  civil  actions  in  the 
courts  of  Connecticut,  and  are  part  of  its  general  system 
of  law.    By  **  the  costs  and  expenses  of  suit,"  which,  under 
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section  1009,  are  to  be  deducted  from  the  damages  before 
they  are  distributed,  were  intended  costs  of  suit  allowed 
under  Connecticut  laws,  and  the  expenses  of  the  suit  ex- 
clusive of  such  costs.  These  expenses,  including  those  of 
trials  not  resulting  in  a  verdict,  are  a  constituent  element 
of  the  just  damages  under  the  Connecticut  system.  The 
same  system  allows  exemplary  and  vindictive  damages. 
{Murphy  V.  Railroad  Co.,  29  Conn.  499;  Beecher  v.  Ferry 
Co.,  24  Conn.  497;  Noyes  v.  Ward,  19  Conn.  253.)  If  in  the 
action  prosecuted  here  neither  the  expenses  of  the  suit  nor 
exemplary  or  vindictive  damages  can  be  recovered,  that  fact 
is  no  hardship  upon  the  defendant.  There  is  no  reason  why 
the  plaintiff  may  not  be  allowed  to  waive  those  elements  of 
damage  by  bringing  his  action  in  a  forum  where  they  can- 
not be  allowed.  It  is  also  a  part  of  the  Connecticut  system 
that  upon  the  default  of  a  defendant  in  such  actions  the 
plaintiff  has  no  right  to  have  his  damages  assessed  by  a 
jury,  and  in  practice  the  assessment  is  uniformly  made  by 
the  court  alone.  (Gen.  St.  Conn.  1888,  §  1106;  Raymond  v. 
Railroad  Co.,  43  Conn.  598.)  Upon  such  assessment  in 
Connecticut,  the  defendant,  to  reduce  the  damages  to  a 
nominal  sum,  may  show  contributory  negligence,  or  any 
matter  which,  if  pleaded  and  proved  in  bar,  would  have  de- 
feated the  action.  {Daily  v.  Railroad  Co.,  32  Conn.  356; 
Carey  v.  Day,  36  Conn.  152.)  But  even  if  it  appeared  that 
the  motive  for  bringing  an  action  here  was  to  insure  an  as- 
sessment of  damages  by  a  jury,  we  cannot  perceive  in  that 
a  valid  reason  for  declining  to  take  jurisdiction. 
It  is  to  be  noticed  that,  while  the  statute  upon  which  the  plain- 
tiff founds  his  claim  makes  the  cause  of  action  one  which  ac- 
crued to  the  plaintiff's  intestate  in  his  lifetime,  and  provides 
that  it  shall  survive  and  pass  to  his  administrator,  it  does 
not  say  in  terms  that  the  damages  shall  or  shall  not  be  as- 
sets of  the  intestate  estate,  but  provides  that  tliey  shall  be 
distributed  in  a  way  which  may  or  may  not  be  different 
from  the  disposition  to  be  made  under  our  law  of  the  assets 
of  the  deceased  to  be  administered.  As  this  intestate  was 
domiciled  in  Massachusetts,  we  are  not  to  be  taken  as  now 
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deciding  how  any  damages  which  the  plaintiff  may  recover 
are  to  be  here  administered. 
Demm'rer  overruled. 


Columbus  Watch  Company  et  at  vs.  Hodenpyl  et  al. 

[135  New  York,  480.] 

Attack  on  judgment — Executors  continuing  business — 

Executions. 

An  offer  by  the  defendants  to  allow  judgment  to  be  entered  against  them  for 
an  amount  Justly  due  is  not  such  collusion  as  to  give  other  creditors  apy 
right  to  interfere. 

In  actions  to  set  aside  a  Judgment  as  fraudulent  on  the  ground  that  it 
was  entered  on  offers  to  allow  judgment,  the  burden  is  on  plaintiff  to 
show  that  it  was  not  based  on  a  bona  fide  indebtedness  of  the  defendant  to 
the  judgment  creditor. 

Under  a  direction  to  executors  to  conduct  testator's  interest  in  the  business  car- 
ried on  by  him  in  a  certain  firm,  only  the  interest  which  testator  has  in 
the  business  at  the  lime  of  his  decease,  and  not  liis  general  estate  becomes- 
engaged  for  the  debts  of  the  firm. 

An  execution  on  a  Judgment  agaiast  the  surviving  member  of  a  firm  and  the 
executors  of  the  deceased  member  whose  will  provided  for  the  continuance 
of  his  interest  in  the  business,  is  not  governed  by  Code  Civil  Procedure,. 
New  York,  §  1825,  providing  that  no  execution  shall  be  issued  against  an 
executor  without  leave  of  the  surrogate. 

The  words  *' executor"  and  "executrix"  used  in  connection  with  the  names 
of  such  partners  are  merely  descriptive  of  the  persons. 

A  legatee  of  a  deceased  partner  who  permits  her  legacy  to  remain  in  the  busi- 
ness, drawing  interest  on  it,  waives  her  right  to  payment  by  the  estate  and 
becomes  a  creditor  of  the  firm. 

One  loaning  money  to  the  firm  during  the  lifetime  of  testator,  who  continues 
the  loan  after  his  decease  and  takes  the  notes  of  the  new  firm  for  the  bal> 
ance  then  due  is  a  creditor  of  the  new  firm. 

Appeal  from  Supreme  Court,  General  Term,  First  De- 
partment. 

Action  by  the  Columbus  Watch  Company  and  others^ 
attaching  creditors  of  Stem  &  Stem,  against  A.  J.  G» 
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Hodenpyl  and  others,  to  set  aside  certain  judgments  recov- 
ered by  defendants  against  said  firm  of  Stern  &  Stern,  and 
the  executions  issued  thereon,  and  to  restrain  the  collection 
of  such  executions,  on  the  ground  that  such  judgments 
and  executions  were  fraudulent  and  void.  From  a  judg- 
ment and  order  of  the  General  Term  affirming  a  judgment 
of  the  Special  Term  in  favor  of  defendants,  plaintiffs  ap- 
peal. 

Franklin  Bieriy  for  appellants. 

Hays  &  Gh^eenbaum,  for  respondents. 

Gray,  J. — ^The  plaintiffs  were  creditors  of  the  firm  of 
Stem  &  Stern  in  New  York  city;  and  had  procured  attach- 
ments to  be  issued  upon  their  claims,  as  set  forth  in  their 
several  actions.  They  then  brought  this  action  for  equit- 
able relief,  seeking  to  set  aside  certain  judgments  recovered 
against  Stern  &  Stern,  and  the  executions  issued  thereon 
against  the  property  attached,  and  to  restrain  the  sheriff 
from  paying  the  executions  until  they,  these  plaintiffs, 
could  perfect  judgments  in  their  other  actions.  The 
grounds  upon  which  plaintiffs  base  their  right  to  such 
equitable  reUef  are  a  fraudulent  collusion  in  obtaining  the 
judgments  and  the  nullity  of  the  executions,  for  being  is- 
sued against  executors  in  contravention  of  the  requirements 
of  the  provisions  of  the  Code  of  Civil  Procedure.  In  1886, 
Joseph  Stem,  a  member  of  the  firm  of  Stem  &  Stern,  died, 
leaving  a  will,  whereby  he  constitutes  his  widow,  the  de- 
fendant Dinah  Stern,  and  his  partner,  the  defendant  Simon 
Stern,  the  executors  of  his  estate,  and  therein  authorized 
them  '*  to  conduct  his  interest  in  the  business  then  carried 
on  by  him  under  the  firm  name  of  Stern  &  Stern,  in  con- 
junction with  his  brother,  in  such  manner  as  they  should 
deem  proper,  and  for  such  time  as  they  should  deem  for  the 
interest  of  his  estate."  Thereafter  the  business  of  the  tes- 
tator's firm  was  carried  on  by  the  surviving  partner  and 
Joseph  Stern's  executors  until  November  29,  1889.     On 
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that  date  the  judgments  complained  of  were  recovered 
against  the  firm  of  Stern  &  Stern,  and  executions  thereon 
issued  to  the  sheriff.  The  trial  judge  found  that  each  of 
the  judgments  was  for  a  debt  justly  o wing  ^  by  the  firm  to 
the  party  or  parties  in  whose  favor  the  judgment  was  en- 
tered, and  nothing  which  is  pointed  out  by  the  appellants' 
counsel  would  warrant  us  in  saying  that  the  findings  were 
not  justified.  Indeed,  their  counsel  bases  his  attacks  upon 
the  judgments  upon  inferences  from  the  methods  in  which 
the  judgments  were  recovered,  rather  than  upon  anything 
which  amounts  to  evidence  affecting  the  bona  fides  of  the 
claims  of  the  judgment  creditors. 

They  were  entered  upon  offers  made  by  the  defendant 
firm  to  allow  judgment  to  be  taken  for  the  amount  claimed, 
and  of  course,  in  such  a  sense,  they  might  be  called  collu- 
sive; but,  if  made  to  secure  the  payment  of  a  just  indebted- 
ness, the  offer  to  allow  judgment  to  be  entered  is  not  a  col- 
lusion which  violates  any  rule  of  law,  or  gives  the  right  to 
another  and  less  fortunate  creditor  to  interfere.  The  exist- 
ence of  some  other  purpose  must  be  shown,  which  involves 
the  commission  of  a  fraud  or  a  legal  injustice  upon  credit- 
ors, to  render  fraudulently  collusive  the  preference  per- 
mitted to  a  creditor  in  allowing  an  immediate  entry  of 
judgment  in  his  suit.  The  judgments  wei'e  all  for  goods 
sold  and  delivered  to  the  firm,  with  the  exception  of  three, 
which  were  for  moneys  loaned  to  the  firm.  These  latter 
judgments  were  recovered  by  relatives,  and  they  are  par- 
ticularly the  subject  of  attack. 

I  see  no  good  reason,  nor  is  any  advanced,  for  disturbing 
the  conclusions  reached  by  the  learned  justices  at  the  spec- 
ial and  general  terms.  There  was  some  evidence  to 
support  the  finding  as  to  the  bona  fides  of  the  indebtedness, 
and  there  was  no  proof  affirmatively  establishing,  or  even 
tending  to  estabUsh,  on  the  plaintiff's  part,  that  the  judg- 
ments were  fraudulent  or  nonexistent  demands.  The  courts 
below  have  drawn  their  inferences  from  the  testimony 
given  by  defendants  with  respect  to  the  judgments,  and  we 
cannot  and  should  not  disturb  them. 
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I  think,  too,  that  the  general  term  justices  correctly  held 
the  burden  to  have  been  upon  the  plaintiffs  to  show  that 
there  was  no  such  indebtedness,  and  that  it  was  not  in- 
cumbent upon  the  defendants  to  estabUsh  its  existence  or 
bona  fides  until  it  had  been  impeached. 

The  appellants  say  that  the  executions  issued  upon  the 
judgments  of  the  defendants  were  null  and  void,  and  cite 
section  1731  of  the  Code,  which  provides  that  an  executioa 
upon  a  judgment  for  a  sum  of  money  against  an  executor 
is  regulated  by  sections  1825  and  1826  of  the  Code.  Those 
sections  provide  that  the  surrogate,  in  such  a  case,  must 
permit  the  execution  to  issue  by  an  order,  and  for  the  giv- 
ing of  a  notice  of  six  days.  The  judgments,  however,  were 
not  against  the  estate  of  the  deceased  partner,  and  were 
not  within  these  Code  provisions.  They  were  upon  debts 
owing  by  the  firm  of  Stem  &  Stern,  and  the  executions 
were  not  issued  against  the  defendants,  who  were  executors 
of  Joseph  Stern,  the  deceased  partner,  as  such  executors. 
They  were  partners  in  the  business,  and  in  affixing  to  the 
names  of  Simon  Stern  and  Dinah  Stern  the  words  "execu- 
tor" and  "executrix,"  they  were  used  as  descriptive, 
merely,  of  the  persons.  As  executors,  they  were  not  inter- 
ested in  the  business  of  the  firm,  otherwise  than  as  the  will 
authorized  them  to  take  part  in  it.  The  interest  in  that 
business  which  testator  had  at  the  time  of  his  decease  was- 
continued  by  his  executors,  and  his  general  estate  was  not 
engaged.  The  claims  of  the  judgment  creditors  were  con- 
tracted either  upon  loans  to  or  in  the  course  of  business 
with  the  firm  of  Stern  &  Stern,  and  what  was  subjected  to 
the  hazards  of  that  business  was  the  particular  part  of  the 
testator^s  estate  invested  in  the  firm's  business. 

As  to  such  a  fund,  the  executore  became  copartnere,  and 
the  debts  incurred  in  the  business  were  claims  upon  the 
partnership,  primarily,  and  not  upon  the  testator's  estate. 

This  will  differs  from  that  in  Willis  v.  Sharp  (113  N.  Y.  586; 
21  N.  E.  Rep.  705),  in  that  here  the  testator  did  not  subject 
his  general  assets  to  the  hazards  of  the  business,  while  there 
the  language  of  the  will  was  so  general  as  to  the  powers  con- 
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ferred  upon  the  executors  to  dispose  of  the  whole  estate  in 
the  conduct  of  the  business  as  to  bind  the  general  estate  of 
the  testatrix  for  the  business  debts.  The  right  of  executors 
to  continue  a  business  in  which  their  testator  had  been  en- 
gaged has  been  the  subject  of  much  consideration  by  the 
courts,  and  the  rules  of  construction  as  to  the  powers  of 
executor's  in  such  cases  are  well  settled.  They  derive  those 
powers,  not  from  their  office,  but  by  virtue  of  the  authority 
in  the  will.  Such  an  authority  must  be  explicitly  found, 
and  the  language  of  the  will  must  be  resorted  to,  when  a 
question  arises  as  to  the  nature  of  the  liability  which  is  in- 
curred in  the  conduct  of  a  business  by  executors.  The 
question  was  carefully  reviewed  in  Willis  v.  Sharp^  supra^ 
by  Judge  Andrews,  and  the  present  case  presents  no  occa- 
sion for  a  further  discussion.  The  direction  to  the  execu- 
tors in  Joseph  Stem's  will  was  explicit  enough,  and  nothing 
appears  in  the  case  warranting  any  other  conclusion  than 
that  his  executors,  with  respect  to  the  business  of  Stern  & 
Stern,  subjected  to  its  risks  only  that  part  of  the  estate 
which  their  testator  had  left  invested  in  it,  and  gave  to 
creditors  deahng  with  the  new  partnership  the  usual  rights 
of  partnership  creditors. 

The  claim  of  appellants  that  certain  of  the  judgments 
were  for  loans  made  in  the  time  of  Joseph  Stem,  the  de- 
ceased partner,  and  that  therefore  resort  could  only  have 
been  had  to  his  executors,  is  untenable. 

In  the  one  case  a  legacy  was  due  to  a  daughter  from  her 
father's  estate;  but  she  let  it  remain  in  the  business,  draw- 
ing interest  upon  it.  She  thereby  waived  her  right  to  insist 
upon  its  payment  out  of  the  estate,  and  elected  to  become  a 
creditor  of  the  firm ;  and,  being  such  a  creditor,  she  had  the 
right  to  pursue  her  remedy  against  the  firm  assets  for  the 
recovery  of  the  money  loaned.  In  the  other  case  a  loan 
had  been  made  to  the  old  firm,  which  was  continued  with 
the  firm  formed  upon  Joseph's  death,  and  which  was  re- 
duced in  amount  from  time  to  time  by  payments  by  the 
the  new  firm.  For  the  balance  due  in  1889  she  held  the 
firm's  note,  which  was  placed  in  judgment.     She  had  thus 
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become  a  creditor  of  the  firm,  and,  as  such,  entitled  to  pro- 
ceed by  judgment  and  execution  in  the  ordinary  way.  As 
all  the  claims  put  in  judgment  were  upon  an  indebtedness 
of  the  partnership,  the  provisions  of  the  Code  relied  upon 
by  the  appellants  did  not  apply,  as  they  undoubtedly  would 
have,  had  the  judgments,  to  collect  which  the  executions 
were  issued,  been  recovered  upon  claims  against  the  estate 
of  the  deceased  testator. 

These  views  are,  in  substance,  those  stated  by  the  learned 
justice  who  spoke  for  the  general  term,  and  as  the  other 
questions  are  sufficiently  answered  in  his  opinion,  I  think 
the  judgment  appealed  from  should  be  affirmed  by  us^  with 
costs. 

All  concm*. 


As  to  the  powers  and  liabUities  of  executors  in  regard  to  carrying  on  the 
business  of  their  testators,  see  Bragfield  y.  F)reneh  2  Am.  Prob.  Rep.  607,  and 
note  618 ;  Bennett  y.  Rhodes  8  Am.  Prob.  Rep.  148 ;  Mattieon  v.  ihm?iam  7 
Am.  Prob.  Rep.  214. 

As  to  the  powers  of  executors  and  administrators  to  bhid  the  estate  by  the 
contracts  and  the  form  of  judgments  and  executors  against  them,  see  BUh  v. 
SovoUs,  9upra,  p.  171,  and  note,  174. 


Helen  B.  Anoell  and  another,  vs.  Sprinofield  Home 

FOR  Aged  Women  and  others. 

[157  Massachusetts,  341.] 

Bequest  op  bank  stock— Income — Use  of  homestead  and 

furniture — residuary  clause. 

Certificates  of  bank  stock  bequeathed  to  testatrix  and  in  her  possession,  she 
knowing  that  the  beneficial  interest  belonged  to  her  though  they  still  stood 
in  the  name  of  the  original  owner,  pass  by  a  bequest  of  her  shares  in  that 
bank. 

Vol.  VIII  -41 
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A  bequest  of  the  dividends  and  iDcome  of  certain  stocks  to  the  amount  of  ten 
thousand  dollars  with  directions  that  it  be  kept  as  a  permanent  fund,  the 
income  of  which  only  shall  be  expended,  is  a  gift  of  the  shares,  not  merely 
of  the  dividends  and  income  until  they  shall  amount  to  that  sum. 

Buch  a  bequest  is  a  specific  legacy  carrying  all  the  dividends  subsequent  to  the 
death  of  the  testatrix. 

Under  a  clause  giving  the  use  of  testatrix's  share  of  the  homestead  and  furni- 
ture, and  of  all  her  property  left  as  a  residue  and  remainder,  for  one  year 
after  her  decease  and  as  much  longer  as  she  shall  choose  to  stay  and  use 
the  same,  to  one  person;  and  after  the  settlement  of  the  estate  giving  that 
person  the  use  of  three-fifths  and  to  another,  two-fiftlis  of  the  residue 
and  remainder  of  the  estate,  the  person  first  named  is  entitled  to  the  use  of 
testatrix's  share  of  the  homestead  and.  furniture  as  long  as  she  chooses  to 
stay  at  the  homestead,  and  the  rest,  residue  and  remainder  in  which  the  two 
legatees  are  to  share  includes  all  the  property  except  the  share  in  the  home- 
stead not  needed  for  the  payment  of  debts  and  l^acies. 

Case  reserved  from  Supreme  Judicial  Court,  Hampden 
County. 

Petition  for  the  construction  of  the  will  of  Margaret  H. 
Lombard,  by  Helen  B.  Angell  and  Jennie  S.  Lombard,  ex- 
ecutors. 

WdlSj  McClench  &  Barnes^  for  Home  for  Aged  Women. 

ft 

T.  M.  Brown^  for  Springfield  Hospital. 

C  i.  Long  J  for  defendant  Bardwell. 

Barker,  J.-^This  is  a  bill  brought  to  obtain  instructions 
as  to  the  meaning  of  the  twelfth  and  fourteenth  clauses  of 
the  will  of  one  Margaret  H.  Lombard.  The  testatrix  died 
on  July  23,  1890.  We  assume,  as  the  contrary  is  not 
claimed  by  any  party,  that  upon  any  construction  of  the 
will  her  estate  is  ample  to  satisfy  all  her  legacies.  The  first 
eleven  clauses  dispose  of  $6,100  in  legacies,  varying  in 
amount  from  $100  to  $2,000,  and  of  ten  shares  of  stock  in 
the  New  York,  New  Haven  &  Hartford  Railroad,  and  forty 
shares  of  Boston  &  Albany  Railroad  stock,  and  of  her  ward- 
robe and  keepsakes.  The  twelfth,  thirteenth,  and  four- 
teenth clauses  are  as  follows  : 
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^'(12)  I  give  the  dividends  and  income  of  my  shares  of 
stock  of  the  following  named  banks — First  National  Bank, 
Second  National  Bank,  Chapin  National  Bank,  and  John 
Hancock  National  Bank  —  to  the  amount  of  ten  thousand 
dollars,  to  the  Springfield  Home  for  Aged  Women,  a  cor- 
poration established  by  law,  and  located  in  said  Springfield; 
and  I  direct  that  it  be  kept  as  a  permanent  fund,  to  be 
known  as  *  The  Lombard  Fund,'  the  income  of  which  only 
shall  be  expended  ;  and  I  direct  that,  in  the  expending  of 
said  income,  preference  shall  be  given  to  the  care  and  bene- 
fit of  old  ladies  designated  and  recommended  by  the  pastor 
for  the  time  being  of  the  Unitarian  Church  in  said  Spring- 
field; and  I  further  direct  that  the  said  shares  of  bank  stock 
shall  not  be  sold  unless  it  becomes  absolutely  necessary.  I 
also  give  to  said  Springfield  Home  for  Aged  Women  one 
thousand  dollars  as  a  memorial  of  my  deceased  sister,  Eliza 
Lombard,  to  be  paid  to  said  corporation  within  one  year 
after  my  decease. 

(13)  I  give  to  the  Springfield  Hospital,  in  said  Springfield 
certificate  of  stock  of  Connecticut  and  Passumsic  River 
Railroad,  No.  58,  dated  May  13, 1887,  for  twenty  shares, 
and  also  enough  more  from  such  other  part  of  my  estate, 
not  otherwise  specifically  devised  and  bequeathed,  as  my 
executors  shall  think  best  to  take  it  from,  to  make  up  the 
sum  of  ten  thousand  dollars,  to  be  known  as  'The  Lombard 
Fund,'  to  endow  a  bed,  to  be  called  and  known  as  *'The 
Lombard  bed,"  in  the  use  and  occupancy  of  which  my  rela- 
tives are  to  be  preferred. 

(14)  The  use  of  my  share  of  the  homestead  and  furniture, 
and  of  all  my  property,  —  save  small  legacies,  —  left  as  Si 
residue  and  remainder,  for  one  year  after  my  decease,  and 
as  much  longer  as  she  shall  choose  to  stay  and  use  the 
same,  I  give  to  Helen  B.  Angell,  she  paying  the  taxes  and 
necessary  repairs;  and  after  the  settlement  of  my  estate,  I 
give  to  her,  during  her  life,  the  use  of  three-fifths,  and  to 
her  brother,  John  L.  Bardwell,  the  use,  during  his  life,  of 
two-fifths,  of  the  rest,  residue,  and  remainder  of  my  estate. 
In  case  of  the  death  of  Helen  B.  Angell  during  said  John  L. 
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Bardwell's  lifetime,  then  I  give  him  the  use  of  the  whole 
during  his  lifetime,  and  in  case  of  his  death  during  her  life- 
time, then  I  give  her  the  use  of  the  whole  of  said  residue 
and  remainder  during  her  lifetime;  but  his  use  of  more 
than  two-fifths  is  conditioned  upon  his  residence  in  said 
Springfield. 

After  the  death  of  both  said  Helen  B.  Angell  and  John 
L.  Bard  well,  I  give,  devise,  and  bequeath  all  the  residue 
and  remainder,  in  equal  shares,  to  the  Springfield  Hos- 
pital, and  to  the  Springfield  Home  for  Aged  Women,  to  be 
added  to  and  to  become  a  part  of  the  Lombard  fund,  here- 
inbefore given  to  said  corporations,  and  to  be  a  permanent 
fund,  the  income  only  to  be  used,  and  upon  the  terms  and 
conditions  before  stated.  The  share  of  the  residue  and  re- 
mainder, devoted  to  the  use  of  John  L.  Bardwell,  shall  be 
held  in  trust  for  him,  and  I. designate  my  executrices,  here- 
inafter named,  as  the  trustees,  without  bonds. 

Whatever  household  furniture  there  may  be  over  and 
above  the  wants  of  Helen  B.  Angell,  I  wish  her  to  distrib- 
ute among  family  relatives,  according  to  her  best  judg- 
ment." 

The  only  remadning  clause  contains  the  appointment  of 
executrices.     The  will  was  made  on  April  22,  1890. 

The  testatrix  had  in  her  own  name  twenty  shares  of 
stock  of  the  First  National  Bank,  of  the  market  value  of 
$2, 800,  five  shares  of  the  Second  National  Bank,  of  the 
market  value  of  $750;  twelve  of  the  John  Hancock  National 
Bank,  of  the  market  value  of  $1,500  ;  and  nineteen  of  the 
Chapin  National  Bank,  of  the  market  value  of  $2,755  ;  the 
aggregate  market  value  of  these  shares  being  $7, 805.  In 
addition  to  these  shares,  there  were  sixteen  other  shares,  of 
the  stock  of  the  Chapin  National  Bank,  of  the  market  value 
of  $2,320;  making  with  the  bank  stocks  standing  in  her 
own  name,  an  aggregate  market  value  of  $10,125,  in  which 
sixteen  shares  the  testatrix  was  thus  interested. 

The  certificates  for  these  shares  stood  in  the  name  of  one 
Frances  Lombard,  her  sister,  who  died  in  1885,  and  who 
owned  them  until  her  death,  and  who,  by  her  will  proved 
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and  allowed  on  October  7,  1885,  gave  the  rest  and  residue  of 
her  estate  to  this  sister,  Margaret  H.  Lombard,  and  to  her 
brother,  Justin  Lombard,'*  to  have  and  to  hold  the  same  to 
them  and  the  survivor  of  them,  and  to  the  heirs  of  such 
survivor,  forever."  Margaret  and  Justin  Lombard  received 
letters  testamentary,  with  this  will  of  Frances  Lombard 
annexed,  on  October  7,  1885,  and  took  possession  of  all  her 
estate,  includiug  these  sixteen  shares;  but  they  did  not 
change  the  certificate.  Justin  died  on  January  30, 1890, 
and  up  to  that  time  the  dividends  on  the  sixteen  shares 
were  drawn,  sometimes  by  him  and  sometimes  by  Mar- 
garet. Margaret  was  appointed  administratrix  of  the  estate 
of  Justin  on  May  7,  1890,  but  never  quaUfied.  After  the 
death  of  Margaret,  one  Lee  was  appointed  administrator  of 
the  estate  of  Justin,  and  as  such  administrator  makes  no 
claim  to  the  sixteen  shares.  Lee  was  also  appointed,  on 
November  4, 1890,  administrator  de  bonis  non  with  the  will 
annexed  of  the  estate  of  Frances  Lombard,  and  as  such  filed 
an  inventory  including  the  sixteen  shares.  Afterwards  on 
October  7,  1891,  upon  his  petition,  which  recited  that  all 
claims  against  the  estate  had  expired,  and  that  it  had  been 
fully  administered  except  as  to  the  rest  and  residue  thereof, 
and  that  he  had  in  his  hands  a  large  amount  of  personal 
property,  and  asking  instructions  as  to  whom  he  should 
pay  it  over,  the  Probate  Court  decreed  that  immediately 
upon  the  death  of  Justin  Lombard,  the  property  vested  ab- 
solutely in  Margaret  Lombard,  with  full  power  of  disposal 
by  will  or  otherwise,  and  ordered  Lee  to  pay  the  same  to 
the  executrices  of  her  estate.  We  regard  this  petition  of 
Lee,  and  the  decree  of  the  Probate  Court  thereon,  merely 
as  showing  that  the  shares  are  now  in  the  control  of  the 
petitionee  in  the  present  case,  and  so  subject  to  be  dis- 
posed of  in  accordance  with  our  decree,  if  we  find  that 
Margaret  Lombard  intended  such  a  disposition  of  them. 

It  therefore  appears  that,  while  Margaret  Lombard  never 
held  in  her  own  name  certificates  for  these  sixteen  shares, 
she  had  held  in  possession  jointly  with  her  brother  the  cer- 
tificate, which  was  in  the  name  of  her  deceased  sister,  for 
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more  than  four  years  before  the  making  of  her  own  will ; 
while  she  was  at  the  same  time  jointly  interested  in  the 
shares  with  her  brother,  with  a  right  of  survivorship  ;  and 
that,  for  some  months,  before  she  executed  her  own  will, 
she  held,  by  survivorship,  the  sole  beneficial  interest  in  the 
shares,  the  certificate  of  which  had  during  the  same  time 
remained  in  her  own  sole  possession.  These  shares  were 
moreover  but  a  part  of  what  it  seems  was  a  large  property, 
not  needed  for  any  debts  or  charges  of  the  estate  of  her  de- 
ceased sister,  and  the  beneficial  interest  in  which  she  must 
have  long  considered  to  be  jointly  in  herself  and  her  brother 
Justin  and  which  she  must  have  considered  to  be  in  herself 
alone  by  survivorship  after  his  death  in  January,  1890. 
Under  these  circumstances,  it  is  impossible  to  escape  the 
conclusion  that  when  she  came  to  execute  her  own  will  in 
the  April  following  her  brother  Justin's  death,  she  con- 
sidered the  sixteen  shares  as  her  own,  and  intended  to  dis- 
pose of  them  by  her  will. 

Coming  to  the  construction  of  the  twelfth  clause,  and 
placing  ourselves  as  nearly  as  possible  in  her  situation,  we 
find  no  difficulty  in  ascertaining  its  meaning.  With  the 
sixteen  shares  of  Chapin  National  Bank  stock  to  which  she 
was  entitled  as  part  of  the  residuary  estate  of  her  deceased 
sister,  she  was  the  owner  of  shares  in  banks,  named  in  this 
clause,  of  the  aggregate  market  value  of  $10,125.  It  is 
very  plain  that  she  intended  by  that  clause  to  give  to  the 
Springfield  Home  ^or  Aged  Women  those  shares,  up  to  the 
amount  of  $10,000  in  market  value,  directing  that  the 
legacy  be  kept  as  a  permanent  fund,  to  be  known  as  the 
'*  Lombard  Fund,"  and  its  income  only  to  be  expended  by 
the  legatee,  and  with  the  further  direction  that  the  lega- 
tees shoulcl  not  sell  the  shares  unless  it  should  become 
necessary.  The  gift  of  the  dividends  and  income  of  the 
shares  to  that  amount  was  clearly  intended  as  an  absolute 
gift  of  the  shares,  Chase  v.  Chase,  (132  Mass.  473),  and 
cases  cited,  and  not  as  a  gift  of  the  income  and  dividends 
merely,  to  be  accumulated  until  they  should  amount  to  the 
sum  mentioned.     If,  as  contended  by  the  other  parties,  the 
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testatrix  had  designed  to  give  only  the  income  of  the  shares 
and  to  have  that  income  accumulated  until  it  amounted  to 
the  sum  of  $10,000,  she  would,  no  doubt,  have  expressed  in 
plain  terms  an  intention  so  complicated  and  unusual ;  and 
she  could  not  in  that  case  have  used  the  language  which 
she  did  employ,  especially  the  direction  that ''  it,"  referring 
to  the  $10,000  worth 'of  enumerated  shares,  '*  be  kept  as  a 
permanent  fund,"  and  that  ''the  said  shares  of  bank  stock 
shall  not  be  sold  unless  it  becomes  absolutely  necessary." 
The  latter  direction  is  not  limited  in  point  of  time;  yet,  up- 
on the  theory  that  the  clause  does  not  dispose  of  the  stock 
itself,  the  will  makes  no  further  specific  gift  of  them,  and 
there  could  be  no  object  in  directing  that,  after  the  income 
had  been  accumulated,  the  shares  themselves  should  not  be 
sold.  The  thirteenth  clause,  the  construction  of  which  has 
not  been  questioned,  and  the  final  residuary  provision  in 
the  fourteenth  clause,  both  support  the  conclusion  to  which 
we  have  arrived.  The  thirteenth  clause  gives  to  another 
local  charity,  the  Springfield  Hospital,  a  like  sum  of  $10,000, 
to  be  also  known  as  a  * 'Lombard  Fund,"  to  be  constituted  in 
part  of  certain  specified  shares  of  stock,  the  balance  of  the 
sum  to  be  made  up  from  other  property  not  specially  de- 
vised, and  this  is  a  legacy  to  take  effect  immediately;  while 
the  fourteenth  clause  divides  the  final  residue  equally  be- 
tween these  two  charities,  thus  showing  an  intention  to 
treat  these  two  legatees  substantially  alike.  We  are  there- 
fore of  opinion  that  by  the  twelfth  clause  of  her  will  the 
testatrix  intended  to  give  to  the  Springfield  Home  for  Aged 
Women  the  shares  of  the  banks  therein  named,  either 
standing  in  her  own  name  or  in  which  she  had  the  beneficial 
Interest  under  the  will  of  Frances,  to  the  amount  of  $10,- 
000  in  market  value,  and  that  it  is  the  duty  of  her  execu- 
trices  to  procure  the  transfer  of  those  shares  to  that  amount 
to  the  legatee;  and  that,  as  the  bequest  is  in  effect  a  specific 
legacy,  it  carries  the  dividends  paid  upon  shares  since  the 
death  of  the  testatrix. 

2.  The  question  of  present  importance  as  to  the  con- 
struction of  the  fourteenth  clause  is  as  to  what  portion  of 
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the  estate  Helen  B.  Angell  was  entitled  to  the  sole  use,  and 
for  what  period  of  time.  The  first  portion  of  this  clause  is 
somewhat  blindly  expressed,  but  we  are  of  opinion  that 
the  testatrix  meant  to  give  to  Helen  B.  Angell  the  use  of 
the  testatrix's  share  of  the  Lombard  homestead  and  furni- 
ture, so  long  as  she  should  choose  to  stay  at  the  homestead, 
charging  her  to  distribute  among  the  family  relatives  any 
furniture  which  she  might  not  herself  want;  that,  in  the 
contemplation  of  the  testatrix,  the  "rest,  residue,  and  re- 
mainder "  of  her  estate,  in  the  use  of  which  after  the  settle- 
ment Helen  B.  AngeU  and  John  B.  Bardwell  are  to  share 
during  their  lives,  included  all  her  property  (except  the 
share  in  the  homestead  and  furniture)  not  needed  to  satisfy 
the  legacies  given  in  the  first  thirteen  clauses  of  the  will. 
Of  this  residuary  property  Helen  B.  Angell  is  to  have  the 
use  during  the  time  reasonably  consumed  in  the  payment  of 
debts  and  of  the  legacies  contained  in  the  first  thirteen 
clauses,  and  such  other  operations  as  may  arise  in  the  settle- 
ment of  the  estate.  Such  is  the  property  'ieft  as  a  residue 
and  remainder"  that  is  not  otherwise  previously  disposed  of. 
Just  what  was  intended  by  the  words  *  ^save  small  legacies" 
we  can  not  determine;  but  we  do  not  understand  any  claim 
to  be  made  that  Helen  B.  Angell  was  intended  by  this 
clause  to  take  for  one  year  after  the  death  of  the  testatrix 
the  income  of  all  of  the  estate  not  given  in  small  legacies, 
while  the  words,  *^and  as  much  longer  as  she  shall  choose 
to  stay  and  use  the  same,"  clearly  refer  to  the  homestead 
and  furniture.  It  is  now  more  than  two  years  since  the 
death  of  the  testatrix,  and  the  case  discloses  nothing  re- 
maining to  be  done  in  the  settlement  of  the  estate  which 
ought  not  to  be  concluded  upon  ascertaining  the  decision 
in  the  case  at  bar.  The  bequest  of  John  L.  Bardwell  is  to 
take  effect  after  the  settlement  of  the  estate,  and  the  share 
given  him  is  only  for  life,  and  is  to  be  held  in  trust  by  the 
petitioners.  It  is  therefore  their  duty,  as  soon  as  possible, 
to  ascertain  and  set  apart  his  two-fifths  of  the  residue,  in 
accordance  with  the  construction  arrived  at  in  this  decision, 
and  to  hold  it  for  his  benefit  during  his  life. 
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It  is  unnecessary  now  to  determine  any  questions  which 
may  arise  if  he  shall  survive  Helen  B.  Angell,  and  shall 
cease  to  reside  in  Springfield,  or  what  would  become  of  the 
testatrix's  share  of  the  homestead  in  contingencies  which 
may  not  occur. 

At  the  death  of  both  Helen  B.  Angell  and  John  L.  Bard- 
well,  it  is  clear  that  all  that  then  remains  of  the  estate  of 
the  testatrix  is  to  be  equally  divided  between  the  Spring- 
field Home  for  Aged  Women  and  the  Springfield  Hospital. 

Decree  to  be  framed  accordingly. 


A  gift  of  the  Income  arising  from  land  is  a  gift  of  a  corresponding  estate  in 
the  land.  Andrews  v.  Boyd,  5  Md.  199 ;  Butterfield  v.  Haskins,  83  Me.  392 ; 
Sampson  v.  Randall,  72  Me.  109 ;  2  Am.  Prob.  Rep,  1 ;  Monarque  Y.  Monar- 
que,  80  N.  Y.  320;  1  Am.  Prob.  Rep.  494;  Frances'  Estate,  25  Smith  (Pa.)  220; 
Cooper  V.  Pogue,  92  Pa.  St.  254,  2  Am.  Prob.  Rep.  196.  A  bequest  of  the  in- 
come arising  from  land  is  equivalent  to  a  devise  of  a  corresponding  estate  in 
the  land.  Andrews  v.  Boyd,  5  Me.  199  ;  Butterfield  v.  Haskins,  38  Me.  392 ; 
Earl  V.  Rowe,  85  Me.  414;  Sampson  v.  Randall,  72  Me.  109;  2  Am.  Prob.  Rep. 
1;  Monarque  v.  Monarque,  80  N.  Y.  320;  1  Am.  Prob.  Rep.  494.  So  is  the 
gift  of  the  "  issues  and  profits."  Parker  v.  Plummer,  Cro.  Eliz.  190.  Or 
the  "rents."  Kerry  v.  Derrick,  Cro.  Jac.  104,  8  Co.  95  b.;  Jennings  v. 
Conboy,  73  N.  Y.  230.  "Rents  and  profits."  Haverstick  v.  Duffenberg,  2 
Edm.  8.  C.  (N.  Y.)  463.  "  Rents,  issues  and  profits."  Stewart  v.  Garnett.  8 
Sim.  398.  "Produce."  Newland  v.  Sheppard,  2  P.  Williams,  194.  "Net 
profits."    Earl  v.  Rowe,  85    Me.  414. 

A  bequest  of  the  income  arising  from  an  estate  to  four  daughters  "  to  be 
divided  between  them  share  and  share  alike,  during  their  and  each  of  their 
respective  natural  lives,  the  remainder  to  their  respective  children  and  their 
respective  heirs  and  assigns  forever,"  is  equivalent  to  a  devise  to  the  daughters 
in  severalty  of  a  life  estate  in  one-fourth  of  the  property  with  remainder  to 
their  children.  Monarque  v.  Monarque,  80  N.  Y.  320;  1  Am.  Prob.  Rep.  494. 
A  gift  of  the  issues  and  profits  for  life  was  held  to  pass  a  life  estate  in  the  land. 
Parker  v.  Plummer,  Cro.  Eliz.  190.  So  was  a  bequest  of  the  rents  for  life. 
Kerry  v.  Derrick,  Cro.  Jac.  104,  8  Co.  95  b.  A  devise  of  the  income  to  the 
use  of  the  devisee  during  his  life.  Butterfield  v.  Haskins,  33  Me.  392.  A 
clause  giving  full  power  and  authority  and  control  to  sell  certain  property  and 
receive  the  rent  of  it  to  a  person  not  appointed  executrix  or  trustee  under  the 
will,  conveys  the  fee,  which  is  not  cut  down,  or  affected  by  the  power  of  sale. 
Jennings  v.  Conboy,  73  N.  Y.  230.  Under  a  devise  of  rents  and  profits  for 
life  devisee  takes  the  land  for  life;  if  it  is  a  devise  of  rents  nnd  profits  in  per- 
petuity, devisee  takes  a  fee.  Haverstick  v.  Duffenberg,  2  Edm.  S.  C.  463.  A 
Vol.  VIII-42 
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devise  of  a  moiety  of  the  rents,  issues  and  profits,  is  a  devise  of  a  moiety  of  the 
•estate  in  fee.    Stewart  v.  Garnett,  3  Sim.  898. 

After  the  devise  of  several  parts  of  the  real  and  personal  estates  to  several 
persons,  a  devise  of  the  interest  and  produce  of  the  surplus  of  his  real  and  per- 
sonal estate  to  the  grandchildren  until  their  age  of  twenty-one,  will  pass  the 
absolute  right  and  property  of  the  real  and  personal  estate  to  the  grandchildren 
after  that  age.  Newland  v.  Sheppard,  2  P.  Wins.  194.  Under  bequest  of  all 
moneys  upon  mortgages  and  on  notes  out  of  interest,  legatee  takes  title  to  the 
mortgage.  Doe  Deni.  Quest  v.  Bennett,  5  Eng.  L.  &  Eq.  536.  A  gift  of  the 
interest  or  income  of  a  fund  or  other  personal  property  is  a  gift  of  the  fund. 
Stone  V.  North,  41  Me,  265 ;  Sampson  v.  Randall,  73  Me.  109;  2  Am.  Prob. 
Rep.  1 ;  Manning  v.  Craig,  3  Green.  Ch.  436 ;  Craft  v.  Snook,  13  N.  J.  Eq. 
121;  Guilick  v.  Guilick,  25  N.  J.  Eq.  325;  8.  C  27  N.  J.  Eq.  498;  Huston  v. 
Read.  32  N.  J.  Eq.  591;  1  Am.  Prob.  Rep.  501;  Bishop  v.  McClelhmd's  Exec'r. 
44  N.  J.  Eq.  450 ;  Earl  v.  Grim,  1  Johns.  Ch.  494. 

A  direction  that  the  real  estate  be  sold  by  the  executors  and  the  proceeds  be 
put  out  at  interest,  on  good  security,  and  the  interest  be  annually  paid,  in  equal 
proportion,  to  certain  persons  and  the  survivors  of  them,  without  any  limita- 
tion of  time,  the  will  being  silent  as  to  any  further  disposition  as  to  the  princi- 
pal or  residuum  of  the  real  estate,  was  held  to  be  a  bequest  of  the  principal  as 
well  as  the  interest;  it  being  apparent,  from  the  introductory,  and  other  clauses 
in  the  will,  that  the  testator  did  not  intend  to  die  intestate,  in  that  respect. 
Earl  V.  Grim,  1  Johns.  Ch.  494.  Under  a  direction  that  trustees  pay  the  divi- 
dends and  interest  of  certain  stocks  and  funds  to  the  legatees  share  and  share 
alike,  and  the  survivor  of  them  as  they  attained  the  age  of  twenty-one  the 
principal  passed.    Phillips  v.  Chamberlaine,  4  Yes.  51. 


C.  C.  Martin  and  others  vs.  A.  G.  B,  Martin,  Executor, 

AND  OTHERS. 

[69  Mississippi,  315.] 

Life  Estate  in  Personalty — Possession  by  life  tenant- 
bond. 

Under  a  bequest  of  certain  personal  property  and  $5,000  In  money  to  be  paid 
by  the  executors  within  sixty  days  after  testator's  death,  to  his  wife  for 
her  use  and  benefit  during  life  or  widowhood,  she  is  entitled  to  the  po88es-| 
sion  of  the  property  without  giving  security  for  the  protection  of  the 
remainder-men ;  though  it  be  shown  that  she  is  insolvent  and  that  her 


MARTIN  AND  OTHERS  v.  MARTIN  AND  OTHERS.      331 

habits  are  such  that  the  fund  will  be  squandered;  the  testator  having  been 
a  wealthy  man  and  the  money  bequeathed  being  the  principal  provision 
made  for  her  by  the  will. 

Appeal  from  Chancery  Court,  Copiah  county. 

Bill  in  equity  by  C.  C.  Martin  and  others  against  A.  Q-. 
B.  Martin  and  R.  N.  A.  Martin,  executors  under  the  last 
will  and  testament  of  B.  F.  Martin,  deceased,  and  Eleanor 
J.  Martin,  to  compel  the  executors  before  paying  over  to 
said  Eleanor  J.  Martin  the  money  bequeathed  to  her  by 
said  will,  to  require  her  to  give  security  for  the  forthcom- 
ing of  the  fund  on  her  death  or  marriage.  That  portion  of 
the  will  containing  the  bequest  in  question  is  as  follows  : 

"  I  give,  devise,  and  bequeath  to  my  beloved  wife,  Elean- 
or Jane  Martin,  all  my  stock  cattle  (not  including  oxen), 
cows,  calves,  etc. ;  all  my  stock  hogs ;  my  dark  iron  gray 
mule,  named  Jane;  a  good  horse  and  buggy,  to  be  provided 
for  her  by  my  executors  hereinafter  named;  and  also  $5, 000 
in  money,  to  be  paid  to  her  by  my  executors  hereinafter 
named,  within  sixty  days  after  my  decease;  to  have  and 
to  hold  the  same  to  her  for  life,  provided  she  shall  not 
maiTy  any  one  else.  In  case  the  said  Eleanor  Jane  shall 
marry  any  one,  then  all  the  property  hereby  devised  to  her 
shall  revert  to  my  sons  and  daughters.  Should  she  remain 
unmarried,  she  shall  retain  the  said  property  to  her  sole 
use  and  benefit  during  her  life,  and  at  her  death  the  same 
shall  revert  to  my  children. " 

J.  S.  Sexton  and  Willing  &  Ramsey^  for  appellants. 

22.  N.  Miller,  for  appellees. 

Woods,  J. —  There  is  no  dispute  between  counsel  for  the 
respective  parties  as  to  the  law  governing  gifts  or  bequests 
of  personal  property  or  money  with  remainder  over.  It  is 
agreed  perfectly  that  a  bequest  of  money  for  life  to  one, 
with  remainder  over  to  another,  is  a  bequest  of  the  interest 
derivable  from  the  money,  and  that  the  legatee  for  life, 
upon  proper  showing  made  that  the  bequest  will  be  wasted 
and  lost,  may  be  required  to  give  security  for  the  protection 
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of  the  remainder-man's  interest.  But  it  is  further  asserted 
by  counsel  for  appellees  that  any  intention  of  the  testator 
to  pass  the  bequest  itself  to  the  legatee  for  life,  and  to  re- 
quire no  security  from  such  legatee  for  the  protection  of 
the  remainder- man's  interest,  will  make  such  bequest  ex- 
ceptional, and  relieve  it  from  the  operation  of  the  general 
rule  agreed  upon  by  counsel,  as  above  stated  ;  and  this  as- 
sertion of  the  limitation  on  or  modification  of  the  general 
doctrine  is  altogether  correct.  We  have,  then,  a  pure  ques- 
tion of  testamentary  construction,  stripped  of  entangling 
legal  controversy.  Does  the  bequest  to  the  testator's  wife 
fall  within  the  exceptional  class  of  cases  i  Was  it  the  in- 
tention of  the  testator  to  have  the  $5,000  paid  over  in  specie 
to  the  widow  1  Was  it  his  design  to  permit  her  to  use  this 
bequest  without  giving  security  for  its  absolute  preserva- 
tion ?  We  have  no  hesitation  in  answering  all  these  ques- 
tions affirmatively. 

First.  The  executors  are  directed  to  pay  $5,000  in  money 
to  the  widow  within  sixty  days  after  the  death  of  the 
testator. 

Second.  The  will  declares  that  the  widow  shall  retain  the 
propeiiiy  devised  to  her,  to  her  sole  use  and  benefit  during 
her  life,  if  she  shall  remain  unmarried. 

Third.  The  bequest  of  $5,000  in  money  is  the  principal 
provision  made  for  the  support  and  maintenance  of  the 
widow  by  the  will  of  her  husband  —  a  man  of  fortune — as 
plainly  appears  from  the  will  itself.  We  are  clearly  of 
opinion  that  the  bequest  of  $5,000  in  money  is  to  be  paid  to 
the  widow  without  security  from  her.  This  view  of  the 
case  conclusively  determines  the  pending  controversy,  and 
we  are  not  required  to  go  further.  We  are  not  to  be  under- 
stood as  making  any  intimation  of  opinion  touching  any 
supposed  superior  estate  in  the  personal  property  and  money 
bequeathed  to  the  widow.  In  any  aspect,  she  must  receive 
the  $5,000  without  security,  and  this  is  the  extent  of  the 
present  determination.  The  decree  of  the  Chancery  Court 
is  in  accordance  with  these  views,  and  it  is  therefore 
affirmed. 
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Peircb  et  al.y  Trustees,  Appellants,  vs.  Hubbard. 

[162  Pennsylvania  State,  18.] 

Issue  as  word  of  purchase — Contingent  remainder 

Under  a  will  directing  that  a  fund  be  invested  for  testator's  daughter  and  the 
interest  paid  to  her,  and  in  case  of  her  death  without  issue,  or  issues  of  her 
children,  then  reversable  to  his  right  consanguinary  heirs,  the  daughter 
takes  a  life  estate  only:  the  word  "  issue"  being  used  in  the  sense  of  chil- 
dren and  as  a  word  of  purchase. 

The  daughter  takes  no  interest  under  the  devise  over,  which  is  a  contingent 
remainder  vesting  only  on  her  death  without  lineal  descendants  and  in  favor 
of  those  who  at  that  time  should  be  the  heirs  of  testator. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia 
county. 

Ejectment  by  Gteorge  Peirce  and  Elijah  Dallett,  trastees 
under  the  will  of  Caroline  McKee,  deceased,  against  Gteorge 
K.  Hubbard  and  J.  Quincy  Adams,  trading  as  Gteorge  K. 
Hubbard  &  Co.  Judgment  for  defendants.  Plaintiffs 
appeal. 

Henry  Bvdd,  for  appellants. 

Nathan  H.  Sharpless,  for  appellees. 

McCoLLUM,  J. — Refraining  from  any  expression  of  opin- 
ion in  harmony  with  or  adverse  to  the  views  of  the  learned 
judge  of  the  court  below  respecting  the  rule  in  Shelley's 
Case,  and  the  alleged  perversions  of  it,  we  concur  in  his 
conclusion  that  the  appellants  have  no  title  to  the  land  in 
dispute.  Their  claim  to  it  rests  on  a  construction  of  the 
will  of  Joseph  Martin  du  Columbier,  which  is  not  demanded 
by  that  rule,  or  by  any  expressed  or  implied  intention  of 
the  testator.  Indeed,  their  contention,  if  successful,  will 
defeat  his  manifest  purpose  in  the  disposition  of  that  por- 
tion of  his  estate  which  is  the  subject  of  this  controversy. 
It  is  our  duty,  in  the  interpretation  of  his  will,  to  avoid 
such  a  result,  unless  it  is  compelled  by  some  inexorable  rule 
of  construction.     The  testator,  having  provided  that  his 
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debt  to  the  bank  and  the  annuity  to  his  widow  should  be 
paid  from  the  rents  of  his  store  on  Market  street,  directed 
that  one-third  of  the  surplus  of  such  rents  should  be  paid 
to  his  daughter,  Caroline  McKee,  and  that  on  the  sale  of 
said  store  after  the  expiration  of  the  lease  to  "  Tingley  Bur- 
ton &  Co.,"  one-third  of  the  amount  of  the  sale  should  be 
invested  on  mortgages,  etc.,  the  interest  to  be  regularly 
paid  to  her,  '*  free  from  control,  liabilities,  and  debts  of  her 
husband;  and,  in  case  of  her  death  without  issue,  or  issues 
of  her  children,  then  reversable  to  my  [his]  right  consan- 
guinary  heirs."  It  is  claimed  by  the  appellants  that,  under 
the  provisions  of  the  will  we  have  summarized,  Mrs.  McKee 
became  possessed  of  an  estate  in  fee  simple  in  one-third  of 
the  Market  street  property,  and  by  the  appellees  that  she 
took  but  a  life-estate  therein,  and  at  her  death  without 
children  or  their  issue  surviving  her  the  remainder  vested 
in  the  persons  who  were  then  the  right  heirs  of  the  testator. 
It  is  apparent  on  the  face  of  the  will  that  the  claim  of 
the  appellees  is  in  accord  with  the  intentions  of  the  testator 
respecting  the  property  in  question.  It  must  be  conceded, 
however,  that  the  word  *  *  issue "  in  a  will  prima  facie 
means  "  heirs  of  the  body, "  and  that  the  expression  *'in 
case  of  her  death  without  issue,"  standing  alone,  imparts  a 
general  indefinite  failure  of  issue,  and  not  a  failure  at  the 
death  of  the  first  taker.  But,  in  either  case,  the  prima 
fa^ie  and  technical  meaning  of  these  words  must  yield  to  a 
manifestly  contrary  intent  gathered  from  the  whole  will. 
If  it  appears  that  the  testator  used  the  word  ^4ssue  "  in  the 
sense  of  '^  children,"  it  will  be  construed  as  a  word  of  pur- 
chase in  order  to  give  effect  to  his  intention.  In  the  present 
case  we  think  the  word  *4ssue"  was  so  used.  The  lan- 
guage of  the  testator  is:  ''And,  in  case  of  her  death  without 
issue,  or  issues  of  her  children, "  then  over,  etc.  The  obvious 
meaning  of  the  paragraph  in  question  is  that  if  his  daugh- 
ter, Caroline,  died  without  children  or  their  issue  living  at 
her  death,  the  remainder  should  vest  in  the  persons  who  at 
that  time  answered  the  description  of  his  *  ^  right  consan- 
giiinary  heirs."    In  the  devise  over,  Mrs.  McKee  took  no 
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interest.  It  was  contingent.  It  could  not  be  known  until 
her  death  that  anything  would  pass  by  it,  and,  on  the 
happening  of  the  contingency  of  her  death  without  chil- 
dren or  their  issue  surviving  her,  the  persons  entitled  to 
take  under  it  were  those  who  were  then  the  right  heirs  of 
the  testator.  It  is  suggested  that  the  appellants'  contention 
is  sustained  by  McKee  v.  McKinley  (33  Pa.  St.  92).  That 
case  involved  the  construction  of  another  clause  of  the  will 
under  consideration,  and,  it  must  be  admitted,  is  apparently 
in  conflict  with  our  conclusion;  but  to  the  extent  that  it  is 
applicable  to  this  case  it  was  substantially  overruled  in 
Outhrie^s  Appeal  (37  Pa.  St.  9),  and  has  not  since  been  rec- 
ognized as  authority.  The  specification  of  error  is  overruled* 
Judgment  affirmed. 


Thomas,  Appellant  vs.  Black  et  al. 

[118  Missouri,  66.] 

Children  omitted    from    will — Presumption  —  Rights — 

Limitations  of  actions. 

By  devising  his  property  to  his  second  wife  for  life  with  remainder  to  her  chil- 
dren, and  making  no  mention  of  the  children  by  his  first  wife,  testator  dies 
intestate  as  to  them,  under  Revised  Statute,  State  of  Missouri,  1889 .section 
8877,  providing  that  children  omitted  from  the  will  shall  be  entitled  to  the 
same  share  of  the  parent's  estate  as  though  he  had  died  intestate. 

The  presumption  that  the  omission  was  unintentional  can  be  overcome  only 
by  what  appears  from  the  will  itself  and  not  by  extrinsic  evidence. 

The  children  so  omitted  from  the  will  are  entitled  to  come  in  as  defendants  and 
set  up  their  claims  in  an  action  of  partition  among  the  devises  of  the  will. 

The  statute  of  limitations  does  not  run  against  them  during  the  lifetime  of  the 
widow,  her  possession,  whether  she  be  regarded  as  tenant  of  the  homestead 
or  in  possession  Hnder  her  right  of  quarantine  or  under  the  will,  not  being 
adverse  to  the  heirs. 

Appeal  from  Circuit  Court,  Buchanan  county,  0.  M. 
Spencer,  Judge. 
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Partition  by  Joseph  C.  Thomas  against  Anna  Blacky 
Juha  M.  Burchell,  and  Mattie  Thomas,  children  of  the  sec- 
ond wife  of  William  C.  Thomas,  deceased.  By  order  of 
court,  Miley  H.  Chapman  was  also  made  a  defendant,  and 
claimed  an  interest  in  decedent's  lands  as  vendee  of  dece- 
dent's five  children  by  his  first  wife.  From  a  judgment 
allowing  Chapman  five-ninths,  and  the  other  defendants 
and  plaintiff  each  one-ninth,  of  the  real  estate,  all  the 
children  of  decedent's  second  wife  appeal. 

Porter  &  Woodson  for  plaintiff,  appellant. 
B.  R.  Vineyard^  for  defendants,  appellants. 
J.  W.  Boyd,  for  respondent.  Chapman. 

Thomas,  J. — This  was  a  proceeding  for  the  partition  of  a 
farm,  lying  in  Buchanan  county,  containing  144.65  acres, 
and  the  record  before  us  shows  that  William  C.  Thomas, 
the  owner  of  this  farm,  had  been  twice  married,  and  had 
children  by  two  wives.  On  the  23d  day  of  January,  1864, 
he  executed  a  will,  by  which  he  devised  the  farm  in  contro- 
versy, on  which  he  then  lived,  to  his  wife,  Mary  C.  Thomas, 
during  her  life,  with  remainder  to  her  children  begotten  by 
him;  there  being  in  the  will  no  other  reference  to,  or  men- 
tion of,  his  children  by  name  or  otherwise.  On  the  18th 
day  of  February,  1864,  the  testator  having  died,  this  will 
was  duly  probated,  and  Mary  C.  Thomas,  the  widow,  occu- 
pied the  farm,  claiming  it  under  the  will,  till  her  death,  in 

1888.  The  trial  court  held  that  William  C.  Thomas  died 
intestate  as  to  the  children  of  his  first  wife,  and  the  de- 
scendants of  those  who  had  died;  and  this,  in  connection 
with  the  statute  of  hmitations,  and  the  nature  of  the  title 
of  a  pretermitted  heir,  presents  the  only  question  for  de- 
cision. 

1.  Section  10  of  the  Statute  of  Wills  of  1855,  in  force  in 
1864,  which  is  the  same  as  section  8877,  Revised  Statute, 

1889,  provides  that  every  testator  shall  be  deemed  to  die  in- 
testate as  to  "a  child  or  children,  or  descendants  of  such 
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child  or  children  (in  case  of  their  death),  not  named  or  pro- 
vided in  such  will; "  and  such  child  or  children,  or  their  de- 
scendants, shall  be  entitled  to  such  portion  of  the  estate  as 
if  he  had  died  intestate;  and  *'all  the  other  heirs,  devisees, 
and  legatees  shall  refund  their  proportional  part.'' 

The  children  of  the  testator  by  his  wife,  Mary  C,  though 
not  expressly  mentioned,  were  named  and  provided  for, 
within  the  meaning  of  this  section,  for  the  naming  of 
children  as  a  class,  without  further  description,  includes  all 
who  answer  that  description  at  the  time  the  will  took  effect. 
{Allen  V.  Claybrook,  68  Mo.  124.) 

But  it  is  equally  clear  that  his  children  by  the  first  wife 
were  not  named  or  provided  for  in  this  will,  within  the 
meaning  of  the  section  cited.  Where  children  are  not 
named,  the  presumption  is  that  they  were  unintentionally 
omitted;  and  while  this  presumption  may  be  rebutted,  when 
the  tenor  of  the  wiU,  or  any  part  of  it,  indicates  that  they 
were  not  forgotten,  yet  it  cannot  be  made  to  appear  by 
parol  evidence,  but  it  must  appear  on  the  face  of  the  will, 
that  the  testator  remembered  them;  and  where  they  are 
neither  expressly  named,  nor  alluded  to  as  to  show  affirma- 
tively that  they  were  in  the  testator's  mind,  such  presump- 
tion becomes  conclusive.  {Bradley  v.  Bradley,  24  Mo.  311; 
Pounds  w.  Dale,  48  Mo,  270;  Wetherallv.  Harris,  51  Mo.  65.) 

The  children  of  the  first  wife  are  not  expressly  named  or 
referred  to  as  a  class;  nor  does  it  affirmatively  appear,  on 
the  face  of  the  will,  that  they  were  remembered  by  the  tes- 
tator at  the  time  he  executed  it;  and  there  was  therefore, 
as  to  them,  an  intestacy,  and  the  ruling  of  the  trial  court 
on  that  proposition  was  correct. 

2.  The  possession  of  this  land  by  the  widow  for  a  period 

of  more  than  ten  years  does  not  bar  the  right  of  the  heire 

by  the  first  wife  to  demand   and  obtain  their  interests 

therein.     Her  interest  in  the  premises  was  for  life  only, 

whether  she  be  regarded   as  a  tenant  of  the  homestead 

under  the  Act  of  1863  (Sess.  Acts  1863,  pp.  22,  23),  or  by 

her  right  of  quarantine,  till  the  assignment  of  dower  therein, 

or  under  the  will;  and  therefore  her  possession  is  not  ad- 
VoL.  VIII— 43 
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verse  to  the  heirs,  and  the  statute  of  limitations  will  not 
begin  to  run,  as  to  them,  prior  to  her  death.  {Sutton  v. 
Casseleggiy  77  Mo.  397;  Jones  v.  Manly ^  58  Mo.  559;  Brown 
V.  jMbore,  74  Mo.  633;  State  v.  Moore,  61  Mo.  280.) 

3.  The  ancestor  of  the  children  by  the  first  wife  having  died 
intestate  as  to  them,  they  had  the  right  to  set  up  their  in- 
terests, which  were  legal  interests,  in  the  land  by  inheri- 
tance from  him  in  an  action  of  partition,  such  as  this  is. 
{McCracken  y.  McCracken,  67  Mo.  590.)  The  judgment  will 
be  affirmed. 

All  concur. 


Children  omitted  from  will.— It  is  provided  by  statute  that  a  child  or 
issue  of  a  deceased  child,  not  mentioned  or  provided  for  in  the  will  of  the 
parent,  shall  receive  the  same  share  of  the  estate  as  though  the  parent  had  died 
intestate  in  ArkaTisas:  Branton  v.  Branton,  23  Ark.  569.  Missouri:  Block  v. 
Block,  8  Mo.  694;  Guitar  v.  Gorden,  17  Mo.  406,  411;  Bradley  v.  Bradley,  24 
Mo.  811,  817;  Beck  v.  Metz,  25  Mo.  70,  72;  Hockersmith  v.  Slusher.  26  Mo. 
287;  Hargadine  v.  Pulte,  27  Mo.  428;  Hill  v.  Martin,  28  Mo.  78,  80;  Pounds 
V.  Dale,  48  Mo.  270;  Whetherall  v.  Harris,  51  Mo.  65;  Schneider  v.  Koester, 
54  Mo.  500.  New  Hampshire:  Gage  v.  Gage,  29  N.  H.  588.  Oregtm:  Gerrish 
V.  Gerrish,  8  Or.  851;  1  Am.  Prob.  Rep.  59;  Northrop  v.  Marquam,  16  Or.  173, 
186;  18Pac.  Rep.  449;  Worley  v. Taylor,  aiUe.p.Ul;  28Pao.  Rep.  908.  Washing- 
ton: Roman  v.  Boman,  47  Fed.  Rep.  849;  s.  c.  497;  Fed.  Rep.  829;  Bower  v. 
Bower,  5  Wash.  225;  31  Pac.  Rep.  598;  Barker's  Estate,  5  Wash.  890;  81  Pac. 
Rep.  976;  Hill  v.  Hill.  7  Wash.  409;  85  Pac.  Rep.  860.  If  it  shall  appear  that 
such  omission  was  not  intentional,  but  the  result  of  accident  or  mistake  In 
Michigan:  Estate  of  Stebbens,  94  Mich.  804;  54  N.  W.  Rep.  159.  Minnesota: 
Toung  V.  Case,  8  Minn.  209.  Wisconsin:  Moon  v.  Evan's  Estate,  69  Wis.  667. 
Unless  it  appears  that  the  omission  was  intentional  in  California :  Payne  v. 
Payne,  18  Cal.  291,  302;  Estate  of  Garrand,  35  Cal.  886,  838;  Estate  of  Utz.  43 
Cal.  200;  Pearson  v.  Pearson,  46  Cal.  609.  625;  Estate  of  Wardell,  57  Cal.  484, 
488;  In  re  Grider,  81  Cal.  571,  575;  22  Pac.  Rep.  908;  Estate  of  Stevens.  83 
Cal.  322;  23  Pac.  Rep.  379;  Estate  of  Barter.  86  Cal.  441,  443;  25  Pac.  Rep.  15; 
Smith  V.  Olmstead,  88  Cal.  581,  595;  26  Pac.  Rep.  54;  Rhoton  v.  Blevin,  99 
Cal.  645;  34  Pac.  Rep.  513;  Salmon's  Estote,  40  Pac.  Rep.  1030.  Utah: 
Coulamv.Doull,4Utah,267;  9Pac.  Rep.  568;  B.C.  133  U.  S.  216;  10Sup.Ct.2.'53. 
Unless  it  appears  that  the  omission  was  intentional  and  not  the  result  of  acci- 
dent or  oversight  in  Iowa:  Lorieux  v.  Keller,  5  Iowa,  196,  200;  (repealed.) 
Maine :  Smalley  v.  Smalley,  70  Me.  545,  550;  Whittmore  v.  Russell,  80  Me. 
297;  14  Atl.  Rep.  197;  Morrill  v.  Hayden.  86  Me.  133;  29  Atl.  Rep.  949. 
MassaehusetU :  Lorings  v.  Marsh,  6  Wall  (U.  S.)  337,  350;  Tucker  v.  City  of 
Boston,  35  Mass.  (18  Pick.)  162,  166;  Wilson  v.  Fosket.  47  Mass.  (6  Met  )  400; 
Bancroft  v.  Ives,  69  Mass.  (3  Gray)  367;  Converse  v.  Wales,  86  Mass.  (4  All.) 
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612;  Prentiss  v.  Prentiss,  93  Mass.  (11  Gray)  47;  Wilder  v.  Thayer,  97  Mass. 
439;  Ramsdill  v.  Weotworth,  101  Mass.  124;  106  Mass.  320;  Peters  v.  Siders, 
126  Mass.  135,  137;  Hurley  v.  O'Sullivan,  187  Mass.  86;  4  Am.  Prob.  Rep.  31. 

After-born  children  are  included  among  those  to  whom  the  provisions  for 
omitted  children  apply,  though  not  specially  mentioned.  Pearson  v.  Pearson, 
46  Cal.  609.  Though  there  is  a  special  statute  in  favor  of  posthumous  children. 
Bancroft  v.  Ives,  69  Mass.  (3  Gray).  367;  Prentiss  v.  Prentiss,  93  Mass.  (11  Gray) 
47;  Petition  of  Minot,  (Mass.)  40  N.  £.  Rep.  78.  The  subsequent  birth  of  a 
child  operates  as  a  revocation  of  the  will  in  Georgia :  Hollman  v.  Copeland, 
10  Ga.  79;  Hart  v.  Hart,  70  Ga.  764.  latoa :  McCuIlom  v.  McKensie,  26  Iowa, 
610;  Carey  v.  Baughn,  86  Iowa,  540;  Negus  v.  Negus,  46  Iowa,  487;  Fallon 
V.  Chidester,  id.  588;  Milburn  v.  Milburn,  60  Iowa,  411;  Alden  v.  Johnson, 
63  Iowa,  125;  18  N.  W.  Rep.  696.  Even  though  such  a  child  be  an  illegiti-. 
mate  child  but  recognized  by  the  father.  Milburn  v.  Milburn,  mpra.  Unless  the 
contrary  intent  appears  in /Tufiana;  Hughes  v.  Hughes,  37  Ind.  183;  Morse 
V.  Morse,  42  Ind.  865.  If  at  the  time  of  the  execution  of  the  will  testator  had 
no  child.  Evans  v.  Anderson,  15  Ohio  St.  324.  And  a  child  en  ventre  sa  mere 
is  not  a  child  in  esse.  Id.  Such  post  testamentary  child  is  given  its  propor- 
tionate share  of  the  estate  unless  the  contrary  intent  appears  in  lUinais: 
Osborn  v.  Jefferaon  Nat.  Bk.  116  111.  130;  4  Nv  E.  Rep.  791;  Ward  v.  Ward, 
120  111.  Ill;  11  N.  E.  Rep.  326.  Maine:  Waterman  v.  Hawkins,  63  Me.  156. 
160.  Minnesota :  Prentiss  v.  Prentiss,  14  Mo.  18,  20.  Nebraska :  Chicago  B. 
&  R.  Co.  V.  Wasserman,  22  Fed.  Rep.  872.  New  York :  Williams  v.  Freeman, 
83  N.  Y.  561,  568;  Smith  v.  Robertson,  89  N.  Y.  555,  558;  Matter  of  Murphy, 
144  N.  Y.  557;  89  N.  E.  Rep.  691;  Luce  v.  Burchard,  78  Hun,  537,  539;  29  N. 
Y.  Supp.  215;  Re  Witter's  Estate,  2  Con.  530;  15  N.  Y.  Supp.  133;  Matter  of 
Gall,  5  Dem.  374;  Matter  of  Bunce,  6  Dem.  278;  Matter  of  Huiell,  id.  352; 
Bunce  v.  Bunce,  14  N.  Y.  Supp.  659,  660;  Mitchell  v.  Blaln,  5  Paige,  588. 
Pennsylmnia:  Walker  v.  Hall,  34  Pa.  St.  483;  Edward's  Appeal,  47  Pa  St. 
144;  HoUingsworth's  Appeal,  51  Pa.  St.  518;  Willard*s  Estate,  68  Pa.  St.  327; 
Robens  v.  Marlatt,  136  Pa.  St.  35,  41;  20  Atl.  Rep.  172.  Rhode  Island:  Chase 
V.  Chase,  6  R.  I.  407,  411;  Potter  v.  Brown,  11  R.  I  232;  Re  Witter*s  Estate, 
mipra.  Tennessee:  Burns  v.  Allen,  937  Tenn.  149;  23  S.  W.  Rep.  111.  Wis- 
eonsin :  Breese  v.  Stiles,  22  Wis.  120.  Unless  expressly  excluded  by  the  will 
in  Kentucky :  Sneed  v.  Ewing,  5  J.  J.  M.  460 ;  Haskins  v.  Spiller,  1  Dana, 
170;  Woodward  v.  Spiller,  id.  179,  181 ;  Shelby's  Exr.  v.  Shelby,  6  Dana,  60; 
1  B.  Monr.  (Ky.)  266;  Leonard  v.  Enochs,  92  Ky.  186;  27  S.  W.  Rep.  437. 
Special  statutes  in  favor  of  posthumous  children  are  found.  In  lotoa:  McCullom 
v.  McKensie,  26  Iowa,  510,  Massachusetts:  Bancroft  v.  Ives,  93  Mass.  (11 
Gray)  397;  Bowen  v.  Hoxie,  137  Mass.  527;  Petition  of  Minot,  40  N.  E.  Rep. 
63.  South  Carolina :  Talbird  v.  Verdun,  1  Des.  592.  Utah :  Conlan  v.  Doull, 
133  U.  S.  216;  10  Sup.  Ct.  Rep.  253. 

The  tendency  of  the  courts  is  to  permit  the  greatest  liberty  of  testamentary 
disposition  consistent  with  the  express  provisions  of  the  respective  statutes,  and 
almost  anything  that  will  show  that  the  child  was  not  forgotten  by  the  testator 
is  held  to  take  the  will  out  of  the  operation  of  the  statute.  Terry  v.  Foster,  1 
Mass.  146.    Thus  It  is  said  that  the  statute  does  not  require  that  an  actual  pro- 
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vision  shall  be  made  for  the  children,  nor  that  the  children  shall  be  designated 
by  name,  that  its  object  is  not  to  compel  parents  to  make  testamentary  proyision 
but  to  prevent  the  consequence  of  forgetf ulness  or  oversight.  Gterrish  v.  Gter- 
rish,  8  Or.  851;  1  Am.  Prob.  Rep.  59.  62.  Its  object  is  to  produce  an  intestacy 
only  when  the  child  or  descendants  of  such  child  are  forgotten  or  unknown  and 
thus  unintentionally  omitted,  and  the  presumption  thi^t  the  omission  is  inten- 
tional may  be  rebutted  when  the  tenor  of  the  will  or  any  part  of  it  indicates 
that  the  child  or  grandchild  was  not  forgotten.  Uockersmith  v.  SI  usher,  26 
Mo.  237. 

Under  the  statutes  of  the  class  first  mentioned,  the  question  of  the  intent  of 
the  testator  is  said  to  be  immaterial  and  extrinsic  evidence  to  explain  the  omis 
sion  cannot  be  received  except  to  show  advancements  to  the  child  in  those  states 
.in  which  such  advancements  take  the  case  out  of  the  operation  of  the  statute. 
Boman  v.  Boman,  49  Fed.  Rep.  829,  832;  Branton  v.  Branton.  23  Ark.  569; 
Trotter  v.  Trotter,  31  Ark.  145;  Bradley  v.  Bradley,  24  Mo.  311;  Pounds  v. 
Dale,  48  Mo.  270,  272;  Gerrish  v.  Gerrish,  8  Or.  851;  1  Am.  Prob.  Rep.  59; 
Chace  v.  Chace,  6  R.  I.  407;  Burns  v.  Allen,  93  Tenn.  149;  23  S.  W.  Rep.  Ill; 
Bower  v.  Bower,  5  Wash.  225;  31  Pac.  Rep.  598;  Hill  v.  Hill,  7  Wash.  409; 
35  Pac.  Rep.  360. 

Under  those  statutes  requiring  the  intent  to  appear  from  the  will  extrinsic 
evidence  is,  of  course,  inadmissible.  Chicago  B.  &  R.  R.  Co.  v.  Wasserman, 
22  Fed.  Rep.  872;  Breese  v.  Stales,  22  Wis.  120. 

As  it  cannot  appear  from  the  will  itself  that  the  omission  was  not  the  result 
of  accident  or  mistake,  extrinsic  evidence  is  clearly  admissible  under  those 
statutes  containing  that  clause.  Loring  v.  Marsh,  6  Wall.  387;  Lorrieux  v. 
Keller,  5  Iowa,  196;  Wittemore  v.  Russel,  80  Me.  297;  14  Atl.  Rep.  197;  Hay- 
dcn  V.  Merrill,  80  Me.  133;  29  Atl.  Rep  149;  Wilson  v.  Fosket,  47  Mass.  (6 
Met.)  400;  Converse  v.  Wales,  86  Mass.  (4  All.)  512;  Ramsdill  v.  Wentworth. 
101  Mass.  124;  Buckley  v.  Gerard,  128  Mass.  8;  Peters  v.  Siders,  126  Mass. 
137,  138;  Stebbens  v.  Slebbens,  94  Mich.  304;  54  N.  W.  Rep.  159. 

The  California  courts  have  uniformly  held  that  the  intention  to  omit  or  ex- 
clude must  appear  from  the  will  itself  and  that  extrinsic  evidence  is  inadmissi- 
ble, laying  great  stress  on  the  words  ' '  not  occasioned  by  accident  or  mistake  " 
in  some  of  the  statutes  as  justifying  the  admission  of  extrinsic  evidence  in  those 
cjises.  Estate  of  Garraud,  35  Cal.  336;  Estate  of  Stevens,  83  Cal.  322;  23  Pac. 
Rep.  379;  Rhoton  v.  Blevin,  99  Cal.  645,  647;  34  Pac.  Rep.  513;  Estate  of  Sal- 
mon, 40  Pac.  Rep.  1030,  by  Chief  Justice  Fuller,  says  that  the  construction 
should  be  the  same  without  these  words  and  it  was  accordingly  held  that  under 
the  Utah  statute  extrinsic  evidence  was  properly  admitted.  Coulam  v.  DouU, 
188  U.  S.  206,  232;  10  Sup.  Ct.  Rep.  253. 

The  presumption,  however,  is  that  a  child  not  named  is  unintentionally 
omitted.  Coulam  v.  DouU,  183  U.  S.  216,  230;  10  Sup.  Ct.  Rep.  253;  Tucker  v. 
City  of  Boston.  35  Mass.  (18  Pick.)  162,  167;  Pounds  v.  Dale,  48  Mo.  270,  272; 
Wctherall  v.  Harris,  51  Mo.  65,  68;  and  the  burden  of  proof  is  on  those  who 
claim  the  contrary.  Ramsdill  v.  Wentworth,  106  Mass.  820;  Dove  v.  Tremont 
Nat.  Bank,  128  Mass.  349,  358;  Hurley  v.  O'SuUivan,  137  Mass.  86;  4  Am. 
Prob.  Rep.  81. 
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A  mistake  as  to  the  legal  effect  of  the  provisions  of  the  will  is  an  accident  or 
mistake  within  the  meaning  of  the  statutes.  Ramsdill  ▼.  Wentworth,  101 
>[ass.  1*^4.  But  not  a  mistake  as  to  the  legal  effect  of  facts  deJwrs  the  will. 
Hurley  v.  O'Sullivan,  137  Mass.  88:  4  Am.  Prob.  Rep.  31. 

These  statutes  have  been  held  to  apply  to  illegitimate  children  omitted  from 
the  will  of  the  m')ther.  Estate  of  Wardell,  57  Cal.  484;  Bunce  v.  Bunce,  14 
N.  Y.  Supp.  659.  But  the  contrary  was  held  in  Sneed  v.  Ewing,  5  J.  J.  M. 
(Ky.)  460,  474;  Keut  v.  Barker,  68  Mass.  (2  Gray)  585. 

In  the  case  of  children  living  at  the  time  of  the  execution  of  the  will,  merely 
nominal  legacies  or  very  slight  circumsUmces  are  held  to  satisfy  the  require 
ments  of  the  .statute,  as,  a  legacy  of  one  dollar.  Boman  v.  Boman,  47  Fed. 
Bep.  649,  reversed  on  the  ground  that  the  legacies  being  to  the  heirs  at-luw, 
disclosed  no  intention  of  excluding  the  children.  49  Fed.  Rep.  829.  By  the 
will  adopting  the  provisions  of  another  will  in  which  the  child  or  grandchild 
is  named.  Gerrish  v.  Gerrish,  8  Orcg.  351;  1  Am.  Prob.  Rep.  59.  By  men- 
tioning the  child  in  a  codicil.  Payne  v.  Payne,  18  Cal.  291,  802.  By  a  clause 
in  which  the  bequest  of  the  estate  to  the  wife  to  the  exclusion  of  the  children 
is  explained.  Rhoton  v.  Blevin,  99  Cal.  645;  84  Pac.  Rep.  518.  By  legacies  to 
the  children  of  such  child  eo  nomine.  Wild  v.  Brewer,  2  Mass.  570;  Church  v. 
Crocker,  3  Mass.  17.  By  a  legacy  to  the  husband  of  the  child,  describing  him  as 
testator's  son-in-law.  Wilder  v.  Goss,  14  Mass.  857.  And  even  where  he  was 
not  so  described,  parol  evidence  of  the  relation  being  held  admissible.  Hocker- 
smith  V.  Slusher,  26  Mo.  287.  In  the  case  of  grandchildren  by  the  mention  of 
their  deceased  father  and  of  two  of  his  children.  Merrill  v.  Sanborn,  2  N.  H. 
399.  By  a  declaration  that  the  child  shall  have  no  part  of  the  estate.  Block 
V.  Block,  8  Mo.  594.  A  bequest  to  a  grandchild  not  naming  its  parent  has 
been  held  to  be  insufficient  to  exclude  the  parent.  Gage  v.  Gage,  29  N.  H. 
583. 

But  a  bequest  to  the  wife  "  to  the  exclusion  of  all  and  every  person  or  per- 
sons, be  the  same  relatives  or  not/'  is  insufficient  to  exclude  the  children. 
Hargadine  v.  Polte,  27  Mo.  428.  And  so  is  one  to  the  husband  *'  to  the  exclusion 
of  everyone  else  who  may  be  entitled  to  the  same.  Barker's  Estate,  5  Wash. 
890;  31  Pac.  Rep.  976.  A  devise  to  a  son  of  a  deceased  child,  to  show  that 
the  omission  of  the  living  children  was  intentional.  Bush  v.  Lindsay,  44  Cal. 
121.  The  mention  of  testator's  "children,"  without  even  designating 
the  number  of  them.  Arnold  v.  Arnold,  62  Ga.  627.  Nor  does  the 
fact  that  testator  uses  the  expression  "my  child  "  in  connection  with  the  name 
and  portion  given  to  each  of  the  living  children,  indicate  that  the  omission  of 
the  children  of  a  deceased  daughter  was  intentional.  Estate  of  Utz,  43  Cal. 
200.  Nor  does  a  bequest  to  the  widow  of  a  son  show  any  intention  to  omit 
her  childrea.     Salmon's  Estate  (Cal.),  40  Pac.  Rep.  1030. 

In  the  cases  of  after-born  and  posthumous  children,  however,  the  tendency 
is  to  require  a  more  positive  provision  or  explicit  evidence  of  intention  to  ex- 
clude; thus  tbe  appointment  of  a  wife  or  guardian  of  any  child  or  children 
that  testator  might  leave,  and  declaring  that  such  guardianship  was  considered 
and  intended  as  a  proper  and  suitable  provision  for  such  child  or  children  was 
held  insufficient.     Holl I ngsworth's  Appeal,  51  Pa.  St.  518.    As  wns  a  devise  in 
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trust,  for  wife  during  life,  with  remainder  to  suryiviog  children.  Bowen  v. 
Hoxie,  187  Mass.  527.  A  bequest  for  life  or  widowhood  with  remainder  to 
heirs.  Waterman  v.  Hawkins,  68  Me.  156.  And  the  fact  that  in  certain  con- 
tingencies property  is  given  to  testator's  children.  Holloman  v.  Copeland,  10 
Ga.  70  ;  Potter  v.  Brown,  11  R.  I.  282.  A  clause  showing  confidence  that 
should  a  child  be  born,  the  widow  would  do  her  utmost  to  properly  rear  it. 
Walker  v.  Hall,  84  Pa.  St.  483.  A  direction  to  divide  among  the  surviving 
children  what  may  be  left  after  the  death  of  the  widow,  who  is  given  power  of 
disposition.  Alden  v.  Johnson,  63  loWa,  125  ;  18  N.  W.  Rep.  696.  Any  re. 
versionary  interest.     Willard's  Estate,  68  Pa.  St.  829. 

But  a  provision  for  children,  if  any,  in  the  event  of  testatrix's  husband 
dying  before  testatrix,  was  held  sufficient.  Osborn  v.  Jefiferson  Nat.  Bank, 
116  111.  180,  N.  E.  Rep.  As  is  a  provision  contingent  upon  testatrix's 
leaving  a  child  or  children,  he  having  none  at  the  date  of  the  will.  Freeman 
V.  Layton,  41  Ga.  58.  So  is  an  absolute  devise  to  testator's  children.  Haskins 
V.  Spiller,  1  Dana  (Ky.)  170.  But  the  contrary  was  held  in  Armstead  v. 
Dangerfield,  3  Munf.  (Ind.)  20.  In  the  case  of  a  child  en  wntre  9a  mere  at  the 
time  of  the  execution  of  the  will,  a  bequest  in  trust  to  pay  the  income  to  testa- 
tor's wife  during  life  and  the  reversion  to  those  who  would  then  be  his  heirs, 
at-law  by  blood.  Petition  of  Minot  (Mass.)  40  N.  £.  Rep.  68.  A  declaration 
in  the  will  that  the  provisions  made  shall  not  be  afifected  or  changed  by  the 
birth  of  any  child  of  testator.  Prentiss  v.  Prentiss,  98  Mass.  (11  Gray),  47 ; 
Prentiss  v.  Prentiss,  14  Minn.  18.  A  child  in  en  ventre  m  mere  at  the  time  the 
will  was  made,  is  held  to  be  expressly  excluded  by  a  will  giving  the  entire 
property  to  its  mother,  the  testator  having  another  child  living  at  the  time. 
Leonard  v.  Enochs,  92  Ky.  186,  S.  W.  Rep.  But  not  children  born  subse- 
quently.   Negus  V.  Negus,  46  Iowa,  487. 

The  children  of  a  daughter  in  terms  disinherited  by  the  will  cannot  upon 
her  subsequent  death  in  the  lifetime  of  testator  claim  as  the  children  of  a 
deceased  child.  Estate  of  Barter,  86  Gal.  441  ;  25  Pac.  Rep.  15.  Nor  can  the 
children  of  one  who  is  given  an  annuity  by  the  will.  Wilder  v.  Thayer,  97 
Mass.  489. 

The  omission  of  a  child  or  children  does  not  invalidate  the  will,  it  simply 
renders  it  inoperative  as  to  such  child  or  children.  Branton  v.  Bran  ton,  28 
Ark.  569  ;  Trotter  v.  Trotter,  81  Ark.  145  ;  Arnold  v.  Arnold,  62  Ga.  627; 
Lorieux  V.  Keller,  5  Iowa,  196,  201;  Doane  v.  Lake,  82  Me.  868;  Schneider  v. 
Kocster,  54  Mo.  500  ;  Smith  v.  Robertson,  89  N.  Y.  555,  558  ;  Matter  of  Mur- 
phy, 144  N.  Y.  557;  89  N.  E.  Rep.  691;  Luce  v.  Burchard,  78  Hun,  687,  689; 
29  N.  Y.  Supp.  215 ;  Matter  of  Gall,  5  Dem.  (N.  Y.)  874  ;  Matter  of  Bunce,  6 
Dem.  (N.  Y.)  278 ;  Estate  of  Hueill,  6  Dem.  (N.  Y.)  852  ;  Mitchell  v.  Blain,  5 
Paige  (N.  Y.)  588  ;  Northrop  v.  Marquam,  16  Or.  178;  18  Pac.  Rep.  449;  Hol- 
lingsworth's  Appeal,  61  Pa.  St.  618,  620 ;  Chace  v.  Chace.  6  R.  L  407,  412. 
But  a  will  giving  the  entire  estate  to  strangers,  the  heirs  not  being  mentioned 
or  provided  for,  is  a  nullity.    Burch  v.  Brown,  46  Mo.  441. 
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Fahnestock,  Appellant,  vs.  Fahnestock,  et  al. 

[152  Penosylvania  State,  56.] 

Power  of  sale — Direction— Equitable  conversion — Exe- 
cution OF  POWER. 

The  power  of  sale  conferred  on  executors  by  a  will,  which  gives  an  option  to 
purchase  at  a  valuation  to  the  devisees  to  the  extent  of  their  respective 
shares,  one* third  of  the  estate  being  given  to  the  widow  for  life,  at  her 
death  to  be  disposed  of  in  certain  proportions,  some  of  the  shares  to  be 
invested  and  the  income  paid  to  legatees  for  life,  as  are  also  some  of  the 
shares  in  the  residue,  is  not  a  naked  power,  but  will  be  construed  as  a  di- 
rection to  sell,  and,  therefore,  operate  as  an  equitable  conversion. 

Such  a  power  is  not  destroyed  by  the  failure  of  the  executors  to  exercise  it 
within  the  time  allowed  by  the  will  for  the  final  settlement  of  the  estate. 

Appeal  from  Court  of  Coramon  Pleas,  Allegheny  county. 

Bill  by  Benjamin  S.  Fahnestock  against  Vernon  Fahne- 
stock and  others,  for  the  partition  of  real  estate  of  which 
Benjamin  L.  Fahnestock  died  seised.  The  will  of  Benjamin 
L.  Fahnestock  is  as  follows  : 

'*  First.  I  order  and  direct  my  executors  to  pay  out 
of  the  assets  of  my  estate  all  my  debts  of  every  description. 

*'  Second.  I  hereby  empower  and  authorize  my  executors 
to  sell  all  my  real  estate  and  personal  property  at  pubUc  or 
private  sale,  and  to  make  and  execute  deeds  in  fee  simple 
for  my  real  estate  ;  but  should  any  of  my  devisees  herein- 
after named,  desire  to  purchase  any  part  or  parts  of  my  real 
or  personal  property,  not  to  exceed  their  proportionate  share 
in  my  estate,  they  shall  have  the  first  choice,  according  to 
their  respective  ages  (the  eldest  first),  at  a  valuation  to  be 
fixed  by  my  executors,  hereinafter  named;  but,  in  case  the 
valuation  fixed  by  my  executors  is  not  satisfactory  to  any 
of  them,  then  it  shall  be  determined  by  three  disinterested 
parties  —  one  to  be  chosen  by  the  party  desiring  to  pur- 
chase, one  by  my  executors,  and  the  two  thus  chosen  to 
choose  the  third.  The  decision  of  said  referees  shall  be  final 
and  conclusive,  and  thereupon  my  executors  shall  make  a 
deed  in  fee  simple  for  such  real  estate,  or  make  a  proper 
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transfer  of  such  personal  property,  upon  such  price  and 
upon  such  terras  as  said  referees  may  agree  upon  said 
award. 

"  Third.  I  give  and  bequeath  unto  my  wife,  Mary  F. 
Fahnestock,  all  my  household  goods  and  furniture,  also 
one-third  of  all  my  estate,  to  have  and  to  hold  the  same  dur- 
ing her  natural  life,  and  at  her  death  the  said  one -third  shall 
be  divided  and  disposed  of  as  follows,  viz. :  To  my  daughter 
Henrietta  Fahnestock,  one-sixth  part;  to  the  surviving  chil- 
dren of  my  son  Charles  H.  Fahnestock,  their  heirs  and  as- 
signs, one-twelfth  part,  to  be  divided  among  them,  share  and 
share  alike;  to  my  son  Benjamin  S.  Fahnestock,  his  heirs 
and  assigns,  one-sixth  part ;  to  my  daughter  Caroline  Rin- 
gold  Vandevoort,  her  heirs  and  assigns,  one-sixth  part ;  to 
my  son  Vernon  Fahnestock,  his  heirs  and  assigns,  one-sixth 
part ;  to  Vernon  Fahnestock,  in  trust  for  my  son  Levi 
Fahnestock,  as  hereinafter  specified,  one-sixth  part;  to  my 
grandson  William  E.  Fahnestock  and  granddaughter  Ida 
May  Fahnestock,  children  of  my  son  Walter  B.  Fahne- 
stock, deceased,  one-twelfth  part,  to  be  divided  between 
them,  share  and  share  alike  ;  and  I  direct  my  executors  to 
invest  the  said  one-twelfth  so  bequeathed  unto  my  said 
named  grandchildren  in  good  mortgages,  real  estate,  or 
other  safe  securities,  and  to  pay  over  to  the  said  William  E. 
Fahnestock  and  Ida  May  Fahnestock  the  interest  or  income 
thereof  quarterly,  share  and  share  alike,  during  their  natu- 
ral lives;  and  at  the  death  of  either  of  them  one-half  of  the 
principal  shall  be  paid  to  his  or  her  children,  but  in  case  of 
the  death  of  either  or  both  of  my  said  grandchildren  leav- 
ing no  children  to  survive  him,  her,  or  them,  his,  her,  or 
their  share  shall  be  divided  among  my  surviving  children, 
share  and  share  alike,  the  children  of  any  deceased  child  to 
take  the  same  share  his,  her,  or  their  parents  would  have 
taken  if  living. 

'*  Fourth.  All  the  rest  and  residue  of  my  estate  (real  and 
personal)  I  give,  devise,  and  bequeath  as  follows:  One-sixth 
part  thereof  unto  my  daughter  Henrietta  Fahnestock,  her 
heirs  and  assigns.  One  twenty-fourth  part  thereof  unto  my 
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son  Charles  H.  Fahnestock,  which  shall  be  invested  by  my 
executors  in  mortgages  or  other  safe  securities,  the  inter- 
est of  which  shall  be  applied  by  them  to  his  support,  in 
case  the  United  States  government,  in  whose  care  he  now 
is,  shall  cease  to  care  for  or  support  him  ;  but  I  further  di- 
rect my  executors  shall  send  him,  out  of  the  interest  of  the 
foregoing  bequest,  clothing  to  an  amount  not  exceeding 
$100  per  annum.  At  his  death  the  foregoing  bequest  and 
accumulations  accruing  thereon  shall  be  divided  among  his 
children,  share  and  share  alike.  One  twenty -fourth  part 
to  the  children  of  my  son  Charles  H.  Fahnestock,  their 
heirs  and  assigns,  to  be  divided  among  them,  share  and 
share  alike.  One-sixth  part  thereof  unto  my  son  Benjamin 
S.  Fahnestock,  his  heirs  and  assigns.  One-sixth  part 
thereof  unto  my  daughter  Caroline  Eingold  Vandevoort, 
her  heirs  and  assigns.  One-sixth  part  thereof  unto  my  son 
Vernon  Fahnestock,  his  heirs  and  assigns.  One-sixth  part 
thereof  unto  Vernon  Fahnestock,  in  trust  for  my  son  Levi 
Fahnestock,  upon  the  trust  hereinafter  mentioned.  Unto 
my  grandson  William  E.  Fahnestock  and  my  granddaughter 
Ida  May  Fahnestock,  children  of  my  son  Walter  B.  Fahne- 
stock, deceased,  one-twelfth  part,  which  I  direct  my  execu- 
tors to  invest  in  good  mortgages,  real  estate,  or  other  safe 
securities,  the  interest  or  income  of  which  they  shall  pay 
to  the  said  William  E.  Fahnestock  and  Ida  May  Fahne- 
stock, share  and  share  alike,  quarterly,  during  their  natu- 
ral lives,  and  at  the  death  of  either  of  then  one-half  of  the 
principal  shall  be  paid  to  his  or  her  children;  but  in  case  of 
the  death  of  either  or  both  of  my  said"  grandchildren,  leav- 
ing no  children  to  survive  them,  his,  her,  or  their  share 
shall  be  divided  among  my  surviving  children,  share  and 
share  alike  ;  the  children  of  any  deceased  child  to  take  the 
same  share  his,  her,  or  their  parents  would  have  taken  if 
living. 

''Fifth.  The  foregoing  bequests  and  devises  to  Vernon 
Fahnestock,  trustee  for  Levi  Fahnestock,  are  to  be  held  by 
him  on  the  following  trusts:  To  invest  such  sum  or  sums  as 
he  may  receive  from  time  to  time  in  the  settlement  of  my 
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estate  in  such  securities  as  in  his  judgment  he  may  deem 
safe,  and  to  change  investments  from  time  to  time,  and  to 
pay  over  the  income  therefrom  derived  to  said  Levi  from 
time  to  time  during  the  life  of  ray  said  sou  Levi,  without 
the  power  of  assignment  or  a,pticipation  on  the  part  of  my 
said  son  Levi,  and  without  liability  of  the  principal  or  in- 
come for  the  debts,  Uabilities,  or  contracts  of  the  said  Levi, 
and  without  Uability  to  execution  or  attachment  by  any 
creditor  of  said  Levi,  and  on  the  death  of  said  Levi  leaving 
child  or  children  or  the  children  of  child  or  children,  the 
said  income,  dividends,  and  profits  arising  from  the  said 
trust  to  be  applied  to  the  education  and  maintenance  of  his 
child  or  children;  and  on  the  arrival  at  legal  age  of  his  said 
child  or  children  then  this  trust  to  cease,  and  the  princi- 
pal of  the  same  to  be  paid  over  to  the  said  child  or  children, 
share  and  share  alike.  In  the  event  of  my  child  Levi  dying 
leaving  no  child  or  children,  then  the  principal  to  revert  to 
my  legal  heirs  in  the  same  proportion  as  bequeathed  to 
them  in  ray  said  will. 

"Sixth.  I  nominate  and  appoint  Alexander  V.  Verner 
and  my  son  Benjamin  S.  Fahnestock,  executors  of  this  my 
will,  and  I  hereby  give  them  two  years  after  my  decease  for 
the  final  settlement  of  my  estate  ;  but  in  case  my  execu- 
tors, for  good  and  sufficient  reason,  require  a  longer  time, 
with  the  consent  of  a  majority  of  my  heirs,  the  time  may 
be  extended  two  years." 

S.  SchoyeVf  Jr. ,  and  W.  A,  Schmidt,  for  appellant. 

W.  B.  Rodgers  and  A.  K.  Stevenson,  for  appellees. 

McCoLLUM,  J. — This  is  an  appeal  from  a  decree  dismiss- 
ing the  bill  of  Benjamin  S.  Fahnestock  for  the  partition  of 
certain  real  estate  situate  in  the  Second  ward  of  the  city  of 
Pittsburgh,  of  which  his  father,  Benjamin  L.  Fahnestock, 
who  died  testate,  on  the  3d  of  January,  1888,  was  seised  in 
fee.  It  was  alleged  in  the  answer  that  by  the  provisions  of 
the  will  of  Benjamin  L.  Fahnestock  there  was  an  equitable 
conversion  of  his  real  estate  into  personalty.    The  case 
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was  set  for  hearing  on  bill  and  answer,  which  together 
contained  such  portions  of  the  will  as  were  deemed 
necessary  by  the  parties  to  a  proper  understanding 
and  decision  of  the  question  raised.  It  is  not  contended 
that  the  words,  **  I  hereby  empower  and  authorize  my 
executors  to  sell  all  my  real  and  personal  property  at  pri- 
vate or  public  sale,  and  make  and  execute  deeds  in  fee  sim- 
ple for  my  real  estate,"  standing  by  themselves,  operate  as 
a  conversion,  but  it  was  thought  by  the  learned  judge  of 
the  court  below,  and  it  is  insisted  by  the  appellees  here, 
that  these  words,  taken  in  connection  with  the  other  pro- 
visions of  the  will,  exhibit  a  clear  intention  and  purpose  on 
the  part  of  the  testator,  that  his  real  and  personal  property 
shall  be  converted  into  money  for  investment,  and  the  col- 
lection and  disbursement  of  interest  or  income,  in  accord- 
ance with  his  directions  therein;  and  further,  that  it  is  not 
possible  to  execute  the  will  according  to  its  terms  without 
such  conversion  of  his  real  estate. 

A  mere  naked  power  to  sell  real  estate  does  not  operate 
as  a  conversion  of  it  into  personalty,  but  such  power, 
coupled  with  a  direction  or  command  to  sell,  will  have  that 
effect.  If  a  testator  authorizes  his  executors  to  sell  his  real 
estate,  and  to  execute  and  deliver  to  the  purchasers  deeds  in 
fee  simple  of  the  same,  as  in  this  case, — ^and  it  is  clear  from 
the  face  of  his  will  that  it  was  his  intention  that  the  power 
80  conferred  by  him  should  be  exercised, —  it  will  be  con- 
strued as  a  direction  to  sell,  and  operate  as  an  equitable 
conversion.  If,  in  addition  to  this  clear  intention  of  the 
testator,  it  plainly  appears  that  effect  cannot  be  given  to 
material  provisions  of  the  will  without  the  exercise  of  this 
power,  the  conclusion  is  irresistible  that  a  conversion  is  as 
effectually  accomplished  by  the  will,  and  the  duties  of  the 
executors  under  it  are  the  same,  as  if  it  contained  a  positive 
direction  to  sell.  While  these  principles  are  not  disputed 
by  the  appellant,  he  contends  that  they  are  not  applicable  to 
this  case;  that  the  authority  given  to  executors  to  sell  was 
for  the  purpose  of  paying  the  debts  of  the  testator,  and,  as 
these  have  been  paid  or  satisfactorily  arranged,  the  power 
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no  longer  exists.  We  cannot  agree  that  the  authority 
given  to  the  executors  to  sell  the  real  estate  was  limited  in 
accordance  with  this  contention.  It  is  apparent  on  the 
face  of  the  will  that  the  testator  intended  his  property,  real 
and  personal,  should  be  converted  into  money,  for  distribu- 
tion, investment,  and  the  collection  and  payment  of  interest 
or  income  as  he  had  directed.  It  is  true  that  he  provided 
in  his  will  that  the  beneficiaries  named  therein  might  be  - 
come  purchasers  in  the  manner  prescribed  by  him  of  por- 
tions of  his  property,  and  receive  from  his  executors  deeds 
in  fee  simple  of  the  real  estate,  and  proper  transfers  of  the 
personal  property  so  purchased  by  them.  But  this  was  a 
privilege  which  they  have  not  exercised,  and  we  merely 
refer  to  it  now  as  showing  that  the  testator  did  not  intend 
they  should  take  title  to  any  portion  of  his  real  or  peraonal 
property  except  as  purchasers  of  it  from  his  executors. 

It  is  not  possible  to  execute  certain  provisions  in  the  third 
and  fourth  clauses  of  the  will  without  a  conversion  of  the 
real  estate,  as  well  as  the  personal  property,  into  money. 
In  the  one-third  of  his  real  and  personal  estate  given  to  his 
widow  during  her  hfe  his  granchildren  William  E.  Fahne- 
stock  and  Ida  May  Fahnestock  have,  under  the  third  clause 
of  the  will,  a  one-twelfth  part,  which  his  executors  are  re- 
quired to  invest  in  good  mortgages,  real  estate,  or  other 
safe  securities,  and  to  pay  over  to  the  said  WiUiam  E.  Fahne- 
stock and  Ida  May  Fahnestock  the  interest  or  income  there- 
of quarterly,  share  and  share  alike,  during  their  natural 
lives.  In  the  residue  of  his  real  and  personal  estate  his  son 
Charles  H.  Fahnestock  is  given  by  the  fourth  clause  of  the 
will  a  one-twenty-fourth  part,  to  be  invested  by  the  execu- 
tors in  mortgages  or  other  safe  securities,  the  interest  of 
which  is  to  be  applied  by  them  to  his  support,  in  case  the 
United  States  government  shall  cease  to  care  for  or  support 
him;  and  William  E.  Fahnestock  and  Ida  May  Fahnestock 
have  a  one-twelfth  part,  to  be  invested,  and  the  interest  or 
income  of  it  to  be  paid  to  them,  by  the  executors,  in  the 
manner  and  during  the  period  provided  for  in  the  third 
clause  already  referred  to. 
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As  there  can  be  no  final  settlement  of  the  estate  in  ac- 
cordanc5e  with  the  will  until  the  power  conferred  upon  the 
executors  for  the  sale  of  real  and  personal  property  is  exer- 
cised, there  should  be  no  further  delay  in  the  execution  of 
it.  This  power  was  not  destroyed  by  the  default  of  the 
executors.  It  survived  their  failure  to  exercise  it  within 
the  four  years  allowed  by  the  sixth  clause  for  a  final  settle- 
ment of  the  estate.  During  that  period  they  had  some  dis- 
cretion as  to  the  time  of  its  exercise,  but  they  have  none 
now.     The  specifications  of  error  are  not  sustained. 

Decree  affirmed,  and  appeal  dismissed,  at  the  costs  of  the 
appellant. 


Hayes  vs.  Pratt. 

[147  U.  8.  557.] 

Charitable  trusts  —  Administrator  c.  t.  a,  —  Foreign 
EXECUTOR — Equity  jurisdiction — Federal  courts — Judg- 
ment. 

A  devise  to  executors,  in  trust,  "  for  the  purpose  of  founding  and  supporting, 
or  uniting  in  tlie  support  of  any  instiiutioa  tliat  may  then  be  founded,  to 
furnish  a  retreat  and  home  for  disabled  or  aged  and  infirm  and  deserving 
American  mechanics"  is  a  valid  charitable  trust,  notwithstanding  the  au- 
thority to  appropriate  the  fund  to  an  institution  established  after  the  testa- 
tor's death. 

The  will  naming  two  executors  and  providing  for  the  substitution  of  two  others 
in  the  event  of  the  death  of  either  or  both  of  the  two  first  named,  no  other 
person  can  execute  the  trust  so  long  as  any  one  of  the  four  is  living  and  has 
not  declined  the  office  of  executor. 

Though  the  two  executors  named  in  the  will  residing  in  different  states  each 
proves  the  will  in  the  state  of  his  residence  and  assumes  the  managment  of 
the  property  of  the  estate  in  that  state  that  does  affect  the  duties  of  the 
trustees,  nor  that  of  the  court  to  have  the  trust  executed  according  to  the 
testator's  intentions. 

The  trust  is  such  a  personal  confidence  reposed  by  the  testator  in  the  persons 
named,  that  if  they  should  all  die  before  its  full  performance  it  would 
probably  not  pass  to  the  administrator  with  the  will  annexed,  even  if  he 
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should  be  deemed  to  be  vested  with  the  title  to  the  real  estate  devised,  but 
would  have  to  be  executed  by  a  trustee  specially  appointed  for  that  pur- 
pose. 

An  administrator  with  the  will  annexed  appointed  in  the  state  not  of  testator's 
domicile,  who  after  settling  his  account  in  the  court  which  appointed  him, 
pay  over  to  an  institution  not  entitled  to  receive  it,  money  received  from 

•  the  income  and  sale  of  lands  devised  to  the  executors,  is  accountable  there- 
for with  interest  from  tlie  date  of  settling  his  account,  the  payment  having 
been  made  without  any  order  of  court  and  with  notice  of  the  claim  of  the 
substituted  executor,  and  the  administrator  having  taken  a  bond  of  in- 
demnity from  the  institution. 

The  substituted  executor  appointed  in  the  state  of  testator's  domicile  is  the 
only  party  entitled  to  recover  such  money,  and  the  joinder  of  the  bene* 
ficiary  of  the  trust  as  a  party  plaintiff  is  unnecessary,  if  not  im- 
proper. 

The  judgment  in  such  an  action  should  direct  payment  to  the  executor  as  such 
and  not  as  treasurer  of  the  corporation  which  is  the  beneficiaxy  of  the 
trust. 

An  executor  appointed  in  another  state  may  sue  in  New  Jersc^y  without  tak- 
ing out  letters  in  that  state,  on  filing  in  the  office  of  the  clerk  of  the  court 
an  exemplified  copy  of  the  record  of  his  appointment  as  required  by  Act. 
N.  J.  1879,  c.  16. 

The  New  Jersey  statutes  conferring  jurisdiction  on  the  Orphans'  Court  do  not 
affect  the  jurisdiction  of  the  Chancery  Courts  over  the  settlement  of 
estates. 

Buch  statutes  cannot  have  the  effect  of  defeating  or  impairing  the  general 
equity  jurisdiction  of  the  Circuit  Court  of  the  United  States  to  administer 
as  between  citizens  of  different  states,  the  assets  of  a  deceased  person  with- 
in its  jurisdiction. 

Appeal  from  Circuit  Court  of  the  United  States  for  the 
district  of  New  Jersey. 

Bill  in  equity  by  Dundas  T.  Pratt  as  executor  of  the  last 
will  and  testament  of  George  Hayes,  deceased  and  the 
Hayes  Mechanics'  Home,  against  Henry  Hayes,  adminis- 
trator with  the  will  annexed  of  George  Hayes,  deceased, 
for  an  account  of  the  property  received  by  him,  and  for 
payment  to  either  of  the  plaintiffs  as  the  court  may 
direct. 

The  defendant  appealed  from  the  judgment  of  the  Circuit 
Court  that  he  pay  to  the  complainant  Dundas  T.  Pratt, 
treasurer  of  the  Hayes  Mechanics'  Home,  and  for  and  in 
behalf  of  said  corporation,  the  sum  of  $5,153.27,  with  inter- 
est from  January  10,  1884,  being  the  balance  in  his  hands. 
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as  administrator  aforesaid,  on  settlement  of  his  account  in 
the  Orphans'  Court,  of  Essex  county,  N.  J.,  with  costs. 

A.  Q.  Keasbey,  for  appellant 

John  R.  Emery ^  for  appellees. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court. 

Greorge  Hayes,  by  his  will,  devised  and  bequeathed  the 
residue  of  his  estate,  real  and  personal,  to  his  executors,  in 
trust  to  sell  and  invest  at  their  discretion,  '^  and  to  appro- 
priate and  use  the  principal  or  income  thereof,  for  the  pur- 
pose of  founding  and  supporting,  or  uniting  in  the  support 
of  any  institution  that  may  be  then  founded,  to  furnish  a 
retreat  and  home  for  disabled  or  aged  and  infirm  and  de- 
serving American  mechanics." 

The  primary,  if  not  the  only,  intention  of  the  testator, 
evidently,  was  that  his  bounty  should  go  to  a  single  insti- 
tution, "a  retreat  and  home  for  disabled  or  aged  and  infirm 
and  deserving  mechanics,'^  either  by  founding,  as  well  as 
supporting,  a  new  institution,  or  by  aiding  in  the  support 
of  one  founded  by  others.  The  vaUdity  of  the  charitable 
trust  is  undoubted,  notwithstanding  that  the  trustees  might 
appropriate  the  fund  to  an  institution  estabhshed  after  the 
testator's  death.  {Jones  v.  Habershamy  107  XJ.  S.  174,  191, 2 
Sup.  Ct.  Rep.  336;  Currants  Appeal,  4  Penny.  331;  Taylor 
V.  College,  34  N.  J.  Eq.  101.) 

The  execution  of  this  trust  was  committed  by  the  testa- 
tor to  the  executors  named  in  the  will, — ^first,  to  Jabez  W. 
Hayes  and  Lewis  E,  Wells,  and  next  in  the  event  of  the 
death  of  either  or  both  of  these,  to  Dundas  Pratt  and 
Horace  H.  Nichols,  successively.  So  long  as  any  one  of  the 
four  is  living,  and  has  not  declined  the  oflBce  of  executor,  or 
been  shown  to  be  unsuitable,  no  other  person  can  execute 
the  trust.  And  it  is  doubtful,  to  say  the  least,  whether 
the  trust  is  not  such  a  personal  confidence  reposed  by  the 
testator  in  the  persons  named  that  it  would  in  no  event 
pass  to  an  administrator  with  the  will  annexed,  but  must, 
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if  all  those  named  in  the  will  should  die  before  full  per- 
formance of  the  trust,  be  executed  by  a  trustee  specially 
appointed  for  the  purpose.  {Ingle  v.  JoneSy  9  Wall.  486, 
497,  498.) 

Of  the  two  executors  first  named,  Jabez  W.  Hayes,  be- 
ing a  citizen  of  New  Jersey,  and  Lewis  E.  Wells,  a  citizen 
of  Pennsylvania,  each  proved  the  will,  and  took  out 
letters  testamentary  in  his  own  state  and  assumed  the  care 
and  management  of  the  property  in  that  state,  and  Wells, 
also  took  control  of  the  property  in  Michigan.  But  such 
an  arrangement,  however,  convenient,  cannot  aflfect  the 
duty  of  either  or  both  of  the  executors,  or  of  the  court,  to 
see  that  the  trust  is  carried  out  according  to  the  testator's 
intention. 

The  testator  was  born,  and  for  many  years  lived  in  New 
Jersey,  but  his  domicile  at  the  time  of  his  death  and  for 
ten  years  before  was  in  Pennsylvania.  A  small  part  only 
of  his  property  was  in  New  Jersey,  and  the  greater  part 
was  in  Pennsylvania  and  Michigan.  The  Hayes  Mechanics' 
Home  was  incorporated  within  thirteen  months  after  his 
death  by  his  partner,  by  Wells,  his  Pennsylvania  executor, 
by  Pratt,  now  his  executor,  and  by  other  citizens  of  Penn- 
sylvania, under  the  laws  of  that  state,  for  the  purpose  of 
founding  and  supporting  '*a  retreat  and  home  for  disabled, 
aged,  or  infirm  and  deserving  American  mechanics,''  as 
contemplated  in  his  will.  Wells  settled  his  account  as  exec- 
utor in  the  proper  court  of  Pennsylvania,  and  paid  over 
the  balance  of  personal  property  in  his  hands  to  the  Hayes 
Mechanics'  Home,  and  also,  by  order  of  that  court,  con- 
veyed to  that  corporation  the  lands  in  Pennsylvania  and  in 
Micliigan;  and  the  validity  of  the  payment  and  conveyance 
has  not  been  impugned.  In  short,  the  whole  of  the  residue 
oE  the  testator's  property,  real  and  personal,  except  the 
comparatively  small  amount  now  in  controversy,  has  been 
appropriated,  with  the  approval  of  the  legislature  and  of 
the  courts  of  his  domicile,  in  a  manner  to  carry  out  his 
charitable  intent  in  accordance  with  the  letter  and  spirit  of 
his  will. 
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Jabez  W.  Hayes,  the  executor  appointed  in  New  Jersey, 
died  in  January,  1882,  having  done  nothing  towards  carry- 
ing out  tlie  charitable  intent  of  the  testator,  beyond  obtain- 
ing the  advice  of  counsel  that  the  executors  (not  that  he 
alone)  might  lawfully  appropriate  the  property  in  New 
Jersey  to  the  support  of  the  Hospital  of  St.  Barnabas,  in 
Newark. 

After  his  death,  Henry  Hayes  was  appointed  by  the  Or- 
phans' Court  in  New  Jersey  to  be  administrator  of  the  un- 
ad ministered  *' goods,  chattels,  and  credits"  of  George 
Hayes  in  New  Jersey.  As  already  indicated,  it  is  difficult 
to  see  how  this  appointment  could  give  him  any  title  in  or 
power  over  the  real  estate  devised  to  the  executors  in  trust. 
But,  if  it  can  be  treated  as  vesting  in  him  the  title  to  the 
real  estate  in  New  Jersey,  it  certainly  did  not  airtliorize 
him  to  undertake  the  performance  of  the  charitable  trust 
created  by  the  will,  so  long  as  Pratt,  one  of  the  alternative 
executors  and  trustees  therein  named,  was  still  alive,  had 
uever  declined  the  trust,  and  had  not  even  known,  until 
recently,  of  the  existence  of  any  estate  of  the  testator  not 
already  disposed  of  according  to  his  will. 

Moreover,  to  apply  the  fund  received  by  the  defendant 
from  the  sale  of  real  estate  in  New  Jersey  to  the  mainten- 
ance of  a  free  bed  in  the  Hospital  of  St.  Barnabas,  under  the 
charter  and  rules  of  that  institution,  would  be  much  less  in 
accord  with  the  intention  of  the  testator,  as  expressed  in 
his  will,  than  to  add  this  fund  to  his  other  property  already 
devoted  to  the  foundation  and  support  of  the  Hayes  Me- 
chanics' Home. 

Both  of  the  original  executors  being  dead,  and  Pratt,  the 
successor  next  named  in  the  will,  having  been  appointed 
sole  executor  in  their  stead,  he  is  the  only  person  author- 
ized to  execute  the  charitable  trust  of  the  testator,  so  far 
as  anything  remains  to  be  done  with  regard  to  it. 

It  was  objected  that  Pratt,  as  executor  appointed  in 
Pennsylvania,  could  not  sue  in  New  Jersey  without  taking 
out  lettei-s  testamentary  in  that  state.  But  this  objection 
is  answered  by  the  statute  of  New  Jersey  of  1879,  c.  16, 
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which  enacts  that  ^*any  executor  or  administrator,  by 
virtue  of  letters  obtained  in  another  state,  may  prosecute 
any  action  in  any  court  of  this  state  without  first  taking 
out  letters  in  this  state;  provided,  such  executor  or  admin- 
istrator shall,  upon  commencing  suit,  file  in  the  office  of 
the  clerk  of  the  court  in  which  such  suit  *  shall  be  brought 
an  exemplified  copy  of  the  record  of  his  or  their  appoint- 
ment,"— which  has  been  done  in  this  case.  (Acts  of  N.  J. 
1879,  p.  28;  Lawrence  v.  Nelson,  143  U.  S.  215;  12  Sup.  Ct. 
440.) 

It  was  further  objected  that  since  the  Orphans'  Court 
had  been  vested  by  the  statute  of  New  Jersey  of  1872,  c.  340, 
with  the  power,  upon  allowing  the  accounts  of  executors, 
or  of  administrators  with  the  will  annexed,  to  order  distri- 
bution of  the  residue  in  accordance  with  the  will,  appUca- 
tion  should  have  been  made  to  that  court.  (Acts  of  N.  J. 
1872,  p.  47.)  But  the  statutes  of  the  state  conferring  jur- 
isdiction upon  the  Orphans'  Court  do  not  even  affect  the 
jurisdiction  of  the  Court  of  Chancery  of  New  Jersey  over 
the  settlement  of  estates.  {Frey  v.  Demarest,  16  N.  J.  Eq. 
236;  Coddington  v.  Bispham,  36  N.  J.  Eq.  224,  574;  Hous- 
ton  V.  Levy's  Eafr,  44  N.  J.  Eq.  6;  13  Atl.  Eep.  671.)  Cer- 
tainly, no  such  statutes  can  defeat  or  impair  the  general 
equity  jurisdiction  of  the  Circuit  Court  of  the  United  States 
to  administer,  as  between  citizens  of  different  states,  the 
assets  of  a  deceased  person  within  its  jurisdiction.  {Greenes 
AdvfCx  V.  Creightouy  23  How.  90;  Payne  v.  Hook,  7  Wall. 
425;  Lawrence  v.  Nelson,  143  U.  S.  215;  12  Sup.  Ct  Eep.  440.) 

The  defendant,  as  administrator  with  the  will  annexed  of 
George  Hayes,  having  received  money  from  the  income  and 
sale  of  his  real  estate,  and  settled  his  account  therefor  in 
the  court  which  appointed  him,  and  having,  without  any 
order  of  court,  and  without  right,  and  with  notice  of  Pratt's 
claim,  paid  the  money  to  the  Hospital  of  St.  Barnabas,  tak- 
ing from  that  corporation  a  bond  of  indemnity,  was  rightly 
held  liable  to  account  for  it,  with  interest  from  the  date 
when  he  so  settled  his  account,  after  having  determined  so 
to  pay  it. 
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There  being  no  one  in  New  Jersey  having  any  right  to 
or  claim  upon  this  fund,  and  no  special  reason  being  shown 
for  administering  it  in  New  Jersey,  it  should,  upon  f amihar 
principles,  be  transmitted  to  the  executor  appointed  at  the 
testator's  domicile,  for  distribution.  {Wilkins  v.  Elletty  9 
Wall.  740,  742;  Harvey  v.  Richards,  1  Mason,  381,  412,  413; 
Normand's  AdmW  v.  Orognard,  17  N.  J.  Eq.  425,  428.) 

Pratt,  being  the  executor  appointed  in  the  state  of  the 
testator's  domicile,  and  the  trustee  charged  with  the  ad- 
ministration of  the  charitable  trust,  is  the  only  perspn  en- 
titled to  maintain  this  suit.  The  joinder  of  the  Hayes 
Mechanics'  Home  as  a  plaintiff  was  unnecessary,  and  per- 
haps improper;  but  not  having  been  objected  to,  by  demurrer 
or  otherwise,  in  the  court  below,  it  affords  no  ground  for 
refusing  relief.  The  decree  of  the  Circuit  Court  is  irregular, 
in  that  it  directs  payment  to  be  made  to  Pratt  as  treasurer 
of  the  Hayes  Mechanics'  Home,  instead  of  to  him  as  execu- 
tor, and  id  therefore  to  be  amended  in  that  particular,  and, 
so  amended,  affirmed. 

Mr.  Justice  Shiras,  not  having  been  a  member  of  the 
court  when  this  case  was  argued,  took  no  part  in  its 
decision. 


As  to  the  validity  of  charitable  bequests  to  non-existent  institutions,  see 
cross-reference  note  to  Tilden  v.  Green,  mipra,  p.  80. 
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Mary  A.  H.  Cox  et  aL,  Executors  of  Lydia  H.  Lieeds,  De- 
ceased, Appellants,  vs.  Hannah  Wills  et  al.,  Respond- 
ents. 

[49  N.  J.  Equity,  578.] 

Trust  —  For  maintenance  —  Commingling  Funds  —  CosTa 

A  bequest  to  testator's  wife  "  Id  good  faith  believing  that  she  will  make  a  will 
and  thereby  distribute  so  much  of  the  legacy  among  my  nearest  relatives 
as  she  may  not  use  for  comfortable  maintenance,  and  it  is  my  will  that  *' 
she  shall  make  such  disposition,  is  not  an  absolute  gift  but  creates  a  trust 
in  her  own  favor  as  to  so  much  as  she  may  need  for  her  comfortable  main- 
tenance and  as  to  the  balance  in  favor  of  the  husband's  next  of  kin. 

The  widow  having,  without  fraud,  mingled  this  trust  property  with  her  own, 
equity  will,  after  her  death,  separate  them  and  charge  the  expense  of  her 
comfortable  maintenance  on  the  husband's  estate,  imposing  the  burden  of 
separation  on  her  representatives. 

Permanent  improvements  made  by  her  on  the  homestead  will  be  charged  to 
her  separate  estate,  but  an  allowance  made  for  ordinary  repairs  and  the 
expense  of  preserving  the  property. 

Costs  and  expenses  of  the  suit  are  properly  charged  to  the  joint  fund. 

Appeal  from  Court  of  Chancery. 

Bill  by  Mary  A.  H.  Cox  and  others,  executors  of  the  will 
of  ^Lydia  H.  Leeds,  for  construction  of  the  will  of  John 
Leeds,  deceased.  That  portion  of  the  will  involved  in  the 
question  is  as  follows:  '*  Item — I  give  unto  my  beloved  wife 
Lydia  H.  Leeds  five  hundred  dollars  to  be  considered  in  lieu 
of  certain  moneys  she  gave  me  upon  our  marriage,  and 
further,  I  give  my  said  wife  all  such  of  my  household  goods 
and  kitchen  furniture  as  she  may  think  proper  to  take. 

'^ And  further,  my  will  is,  and  I  order  and  direct  my  execu- 
tors and  executrix  hereinafter  named  to  make  sale  of  all 
my  farm  whereon  I  now  dwell  together  with  all  my  other 
lands  not  given  away  at  such  times  as  they  may  think 
proper  and  to  make  and  execute  good  and  sufficient  deeds 
of  conveyance  for  the  same,  and  my  said  executors  are  also 
required  to  make  sale  of  my  personal  estate  and  with  the 
proceeds  thereof  to  pay  my  said  debts  and  legacies  aforesaid 
so  far  as  the  same  can  be  so  paid  off  and  satisfied  and  the 
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remainder  of  my  said  debts  and  legacies  not  satisfied  by  the 
proceeds  of  the  sale  of  my  said  personal  property  is  to  be 
paid  and  satisfied  out  of  the  proceeds  of  the  sales  of  my 
real  estate. 

*'And  all  the  balance  of  said  sales  not  required  to  pay  my 
said  debts  and  legacies  aforesaid,  I  do  hereby  give  and  be- 
queath unto  my  beloved  wife  Lydia  H.  Leeds  to  be  paid  to 
her  as  soon  as  conveniently  can  be  after  my  said  debts  and 
legacies  are  paid  and  satisfied,  which  said  last  named  legacy 
I  give  my  said  wife  in  good  faith,  believing  that  she  will 
make  a  will  and  thereby  distribute  so  much  of  the  last 
named  legacy  among  my  near  relatives  as  she  may  not  use 
for  comfortable  maintenance  and  it  is  my  will  that  my 
said  wife  shall  make  such  distribution."  The  Vice  Chan- 
cellor held  that  this  created  the  wife  a  trustee  of  the  resi- 
due and  its  earnings — first  for  her  own  benefit,  to  the  extent 
that  she  might  need  it  for  her  comfortable  maintenance 
and  after  her  death  for  the  testator's  next  of  kin,  and  that 
having  taken  possession  of  the  residue  and  mingled  it  with 
her  own  separate  estate,  and  invested  both  in  her  own 
name,  the  husband's  next  of  kin  were  at  her  death  entitled 
to  such  proportion  of  the  entire  property  left  by  her,  as  the 
residue  of  the  husband's  estate  at  his  death  bore  to  the  sum 
of  that  residue,  and  that  the  costs  should  be  paid  out  of  the 
residue  of  Mrs.  Leeds'  estate. 

Complainants  appealed  from  this  decree. 

Charles  E.  HendricksoUy  for  appellants. 

Mark  R.  Sooy^  for  appellees. 

ScuDDER,  J. — The  true  construction  of  the  will  of  John 
Leeds,  deceased,  was  properly  determined  by  the  decree  in 
this  cause,  holding  that  the  widow  took  a  trust  title  in  the 
residue  of  his  estate,  and  that  it  did  not  make  an  absolute 
disposal  thereof  to  her;  but  the  decree  should  be  modified 
and  changed  as  to  the  accounting  in  the  settlement  of  her 
estate,  and  the  distribution  of  the  funds  in  her  hands  at 


858  AMERICAN  PROBATE  REPORTS. 

her  death.     This  is  necessary  to  fulfill  the  purpose  of  the 
testator  that  she  might  use  for  her  comfortable  support  so 
much  as  was  reasonable  and  sufficient  for  her  living  ex- 
penses.    The  testator's  personal  property  at  the  time  of  the 
settlement  of  his  estate,  December  1,  1868,  amounted  to  the 
sum  of  $4,052.63,  after  paying  to  his  wife  a  specific  legacy 
of  $500,  and  excluding  the  household  goods  bequeathed  to 
her.     He  also  owned  the  house  thait  they  occupied,  which 
continued  in  her  possession  until  her  death.     She  survived 
him  twenty -one  years.     It  appears  that  her  separate  prop- 
erty, including  the  legacy  of  $500,  amounted  to  about 
$1,300.     They  were  childless.     She  was  the  special  object 
of  his  bounty,  and  the  only  beneficiary  named  in  his  will. 
After  her  husband's  death  she  received  and  invested  all  his 
money,  mingling  it  with  her  own,  and  used  the  interest 
from  the  investments  for  her  support.    At  her  death  the  in- 
ventory of  her  estate,  thus  mingled,  amounted  to  $8,626.12, 
and  on  final  settlement  there  remained  $7,445.10,  besides 
household  furniture,  which  she  divided  among  legatees  by 
her  will.    The  contest  is  between  these  legatees,  represented 
by  the  complainants,  who  are  the  executors  of  her  will, 
and  the  defendants,  who  are  the  next  of  kin  of  the  hus- 
band, John  Leeds,  deceased.     There  is  no  question  as  to 
the  homestead  dwelling  house,  which  was  purchased  by 
John  Leeds  after  his  will  was  made,  and  goes  to  the  hus- 
band's next  of  kin,  at  the  wife's  death,  as  part  of  the  resi- 
due of  his  estate;  nor  is  there  any  dispute  as  to  her  manner 
of  living,  which  was  careful  and  economical.    It  was  with- 
in the  amount  of  a  reasonable  and  comfortable  mainten- 
ance, according  to  the  testimony  of  all  the  witnesses  who 
have  testified. 

That  she  should  have  kept  the  trust  fund  received  from 
her  husband's  estate  separate  from  her  own,  and  charged 
the  expenses  of  her  maintenance  to  this  fund,  is  now  evi- 
dent; but,  by  mingling  this  with  her  own,  she  incurred  no 
penalty  or  forfeiture,  without  fraud,  of  which  there  is  no 
pretense  in  the  case.  {Pratt  v.  Douglass,  38  N.  J.  Eq.  516- 
540.)    Equity  will  follow  and  separate  them,  and  will  put 
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upon  the  trustee  the  burden  of  distinguishing  what  is  his. 
{Central  Nat.  Bank  of  Baltimore  v.  Connecticut  Mut,  lAfe 
Ins.  Co,,  104  U.  S.  54;  Perry,  Trusts,  §  447.)  It  is  evident 
tnat  she  supposed  the  bequest  of  the  residue  of  the  estate 
by  her  husband's  will  gave  her  an  absolute  title,  and  this 
seems  to  have  been  so  doubtful  to  the  minds  of  those  who 
are  settling  her  estate  that  they  have  called  upon  the  court 
to  remove  the  uncertainty  before  they  will  make  distri- 
bution. What  she  has  not  done  the  court  must  now  do, 
and  there  is  no  difficulty  on  the  proofs  that  have  been 
offered  in  stating  the  accounts,  showing  her  receipts  from 
the  investments  of  moneys  belonging  to  her  husband's 
estate,  and  the  amount  she  has  used  for  her  comfortable 
maintenance,  from  the  time  the  balance  came  to  her  hand, 
as  trustee,  on  the  settlement  of  the  final  account  in  the 
Orphans'  Court.  If  there  is  any  doubt  as  to  the  reasonable- 
ness of  her  expenditures,  further  proofs  may  be  taken  on 
reference  to  state  the  account.  Her  own  estate  and  its  ac- 
cumulations, by  this  accounting,  will  be  separated  from 
the  general  funds  in  the  hands  of  the  executors  of  her  will, 
and  can  be  distributed  under  it. 

In  stating  the  account,  no  credit  should  be  allowed  to  her 
estate  for  permanent  improvements  put  on  the  building  by 
her,  while  in  her  occupation,  after  her  husband's  death; 
though  an  allowance  may  be  made  for  repairs,  necessary 
to  her  comfort,  and  for  preserving  the  property,  to  a  reas- 
onable amount.     {Pratt  v.  Douglass,  38  N.  J.  Eq.  542.) 

As  the  difficulty  in  settling  the  estate  of  Lydia  H.  Leeds, 
which  has  led  the  complainants,  executors  of  her  will,  to 
file  this  bill  for  the  direction  of  the  court,  has  been  caused 
by  the  will  of  John  Leeds,  deceased,  and  a  reasonable  doubt 
of  its  true  meaning,  and  the  proper  method  of  accounting 
under  it,  as  well  as  by  the  intermingling  of  the  tiTist  fund, 
the  costs  should  be  paid  out  of  the  money  in  the  hands  of 
these  executors,  and  reasonable  counsel  fees  allowed,  before 
any  account  is  stated  between  the  parties. 

The  decree  will  be  reversed,  and  a  reference  ordered,  ac- 
cording to  the  views  above  expressed.    For  reversal  Depue, 
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Dixon,   Magil,    Reed,    Scudder,   Van    Syckel,    Genty, 

BoGERT,  Brown,  Clement,  Smith,  Whtttman.   For  aflSr- 
mance,  none. 


Annie  P.  Calloway  et  al.  vs.  W.  S.  Oooley  ei  al. 

[50  EaQsas.  74d.] 

Foreign  executors — Conveyances  —  Constitutionality  op 
law — Authentication  of  foreign  will. 

The  subject  of  Chapter  103,  Laws,  Kansas,  1879,  is  sufficiently  stated  in  its  title 
''An  act  to  authorize  foreign  executors  and  administrators  with  the  will 
annexed  to  convey  real  estate  in  pursuance  of  power  contained  in  the 
will"  though  it  relates  to  executors  and  administrators  in  other  of  the 
states  and  territories  and  not  those  of  foreign  nations. 

The  act  providing  for  wills  theretofore  or  thereafter  executed  and  proved  applies 
as  well  to  wills  proved  before  its  passage  as  to  those  theretofore  executed 
but  which  had  not  yet  taken  effect  by  tlie  death  of  the  testator. 

The  probate  court  of  a  county  in  which  real  estate  of  a  non  resident  testator  is 
situated,  having  found  and  adjudged  that  the  authentication  of  the  copy 
of  the  will  presented  to  it  for  record  is  sufficient,  this  adjadication  is  not 
subject  to  collateral  attack. 

Error  from  District  Court,  Lyon  county. 

Ejectment  by  Annie  P.  Calloway  and  others,  the  surviv- 
ing heirs  of  James  Calloway,  deceased,  to  recover  eighty 
acres  of  land  of  which  said  James  Calloway  died  seised, 
against  W.  S.  Cooley  and  others  who  claim  under  a  deed 
by  the  executor  of  said  James  Calloway,  deceased,  execu- 
ted under  a  power  of  sale  contained  in  the  will.  To  a 
judgment  for  defendants  plaintiffs  bring  error. 

J.  Jay  Buck  and  J.  O.  Hutchinson,  for  plaintiffs  in  error. 

L.  B,  Kellogg  and  C.  N.  Sterry,  for  defendants  in  error. 

Johnston,  J. — The  validity  of  the  judgment  is  to  be  de- 
termined from  the  findings,  as  none  of  the  testimony  has 
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been  preserve.  From  them  it  appears  that  the  title  of 
the  land  in  controversy  was  in  James  Calloway,  who  died 
in  North  Carolina,  and  the  executor  of  his  will,  who  was 
vested  with  full  power,  sold  the  land  in  good  faith,  and  for 
a  reasonable  price,  and  accounted  for  the  proceeds  of  the 
sale  to  the  estate  and  heirs  of  the  deceased.  The  Calloway 
heirs,  without  tendering  or  offering  to  restore  the  purchase 
price  of  the  land,  or  any  part  of  it,  have  brought  this  action 
to  recover  the  land,  contending  that  the  sale  was  irregular 
and  unauthorized.  The  will  was  executed  and  proved  in 
North  Carolina,  and  the  executor,  in  pursuance  of  the  au- 
thority conferred  by  chapter  102  of  the  Laws  of  1879, 
brought  a  copy  of  it  to  Kansas,  and  presented  it  for  record 
in  the  Probate  Court  of  Lyon  county,  where  the  land  was 
situate.  That  court  determined  that  it  was  a  duly-authen- 
ticated copy  of  the  will,  which  had  been  executed,  proved 
and  admitted  to  probate,  according  to  the  laws  of  North 
Carolina;  that  the  authentication  was  in  due  form  of  law, 
and  entitled  to  full  faith  and  credit, — and,  having  found 
these  facts,  admitted  it  to  record.  The  plaintiffs  contest 
both  the  applicability  and  the  validity  of  the  statute  men- 
tioned, under  which  the  foreign  executor  derived  authority 
to  sell  the  land.  (Gen.  St.  1889,  par,  2932.)  It  is  claimed 
to  be  inapplicable  because  it  was  enacted  after  the  will  had 
been  executed  and  proved.     It  provides: 

* 'Whenever,  in  any  will  which  heretofore  has  been  or 
hereafter  shall  be  executed  and  proved  in  any  state  or 
territory  of  the  United  States,  power  is  given  to  the  exec- 
utor or  administrator  with  the  will  annexed  to  sell  or  con- 
vey real  estate  of  the  testator,  any  executor  of  such  will,  or 
administrator  with  the  will  annexed  of  the  estate  of  the 
testator,  duly  appointed  and  quaUfied  in  any  state  or  terri- 
toiy  of  the  United  States  in  which  such  will  shall  have 
been  executed  and  proved,  may  sell,  etc." 

Counsel  for  plaintiffs  in  error  contend  that  ^'the  obvious 
intent  of  the  legislature  was  to  make  the  statute  operative 
as  to  wills  already  executed,  but  which  had  not  yet  taken 
effect  through  the  demise  of  the  testator,  and  the  proving 
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of  the  will,  but  not  to  wills  where  the  testator  was  already 
dead,  and  his  will  had  taken  effect  by  being  proved  accord- 
ing to  law,  and  all  property  rights  thereunder,  or  that  had 
passed  by  descent,  had  vested.  The  statute  is  to  be  read, 
'  which  heretofore  has  been  or  hereafter  shall  be  executed 
and  proved,'  and  not,  *  executed  and  approved.'  "  The  lan- 
guage of  the  statute  appears  to  us  to  be  so  plain,  and  the 
intention  of  the  legislature  so  obvious,  that  there  is  little 
room  left  for  interpretation.  It  is  clear  that  it  was  in- 
tended to  apply  to  all  wills  which  had  been  executed  and 
proved  prior  to  its  enactment,  as  well  as  to  those  which 
were  executed  and  proved  afterwards,  and  fairly  covers 
the  will  in  controversy. 

It  is  contended  that  the  statute  is  obnoxious  to  section 
16  of  article  2  of  the  constitution,  because  the  subject  of 
the  act  is  not  clearly  expressed  in  its  title.  The  title  is, 
*^An  act  to  authorize  foreign  executora  and  ad  minis  tratore 
with  the  will  annexed  to  convey  real  estate  in  pursuance  of 
power  contained  in  the  will."  It  is  said  that  the  act  relates 
to  executors  and  administrators  in  other  of  the  states  and 
territories  of  the  United  States,  while  the  title  indicates 
executors  and  administrators  of  other  nations.  The  word 
"  foreign  "  is  frequently  used  as  the  opposite  of  '^domestic." 
In  the  statutes  and  decisions  the  judgments  and  wills  of 
other  states  are  generally  spoken  of  as  foreign  judgments 
and  wills.  This  was  the  sense  in  which  it  was  used  by  the 
legislature,  and  as  it  will  admit  of  a  meaning  such  as  was 
given  to  it  by  the  legislature,  and  broad  enough  to  include 
the  provisions  of  the  act,  it  cannot  be  held  invalid.  {In  re 
Pinkney,  47  Kan.  89;  27  Pac.  Rep.  179.) 

It  is  argued  that  it  is  obnoxious  to  section  17  of  article  2 
of  the  constitution,  but  we  find  nothing  substantial  in  the 
claim,  nor  in  any  of  the  other  objections  made  to  the  va- 
lidity of  the  statute. 

It  is  next  contended  that  the  authentication  of  the  will 
was  insufficient,  and  that,  therefore,  the  plaintiffs'  motion 
for  judgment  on  the  findings  should  have  been  allowed. 
The  authentication  appears  to  be  substantially  correct,  but, 
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its  sufficiency  having  already  been  adjudged  by  a  compe- 
tent tribunal,  it  is  not  before  us  for  decision.  It  appears 
from  the  findings  that  an  application  was  made  in  the  Pro- 
bate Court  of  Lyon  county,  by  the  executor,  to  have  a  copy 
of  the  will  admitted  to  record  in  that  court,  and,  upon  a 
hearing  duly  had,  it  was  found  that  the  will  presented  was 
a  duly-authenticated  copy  of  the  will  of  James  Calloway, 
deceased;  that  it  had  been  executed,  proved,  and  admitted 
to  probate  according  to  the  laws  of  North  Carolina;  and 
that  the  authentication  thereof  is  in  due  form  of  law.*  It 
was  further  found  that  the  will  related  to  property  in  Lyon 
county,  Kan.,  and  upon  these  findings  an  order  was  made 
that  the  authenticated  copy  of  the  will  be  admitted  to  re- 
cord in  that  court,  and  duly  recorded.  The  Probate  Court 
is  vested  with  fuU  power  to  inquire  into  the  sufficiency  of 
the  authentication,  and  to  ascertain  whether,  under  the 
proof  offered,  the  will  should  be  admitted  to  record.  Being 
vested  with  jurisdiction,  its  finding  and  determination  are 
final,  unless  corrected  upon  appeal  or  proceedings  in  error, 
and  are  not  subject  to  collateral  attack. 

The  statutes  provide  that  the  existence  of  certain  facts 
are  necessary  before  a  will  executed  and  proved  in  another 
state  can  be  admitted  to  record  in  this  state.  One  of  the 
requisite  facts  is  that  the  copy  of  such  will,  presented  for 
record,  shall  be  duly  authenticated.  This  fact  is  to  be 
determined  upon  proof,  and  the  authority  to  determine  it 
is  conferred  upon  the  Probate  Court.  (Gen.  St.  1889,  pars. 
2932,  7228.)  Anything  indicating  a  contrary  view  in  Oem- 
mell  V.  Wilson  (40  Kan.  764;  20  Pac.  Rep.  458),  is  not  con- 
trolling, as  in  that  case  the  existence  of  the  requisite  facts 
to  admission  to  the  record  were  conceded.  Under  the 
statutes  these  requisite  facts  must  be  determined  by  the 
Probate  Court;  and,  it  having  exercised  the  jurisdiction, 
its  determination,  although  it  may  have  been  erroneous,  is 
conclusive  upon  all  interested  parties,  and  aU  courts,  until 
it  is  reversed  or  reviewed  in  some  appropriate  proceeding. 
{Stanley  v.  Morse,  26  Iowa,  454;  Roberts  v.  Flanagan  [Neb.], 
32  N.  W.  Rep.  563;  Loring  v.  Arnold  [R.  I.],  8  Atl.  Rep. 
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335;  In  re  Schoenberger^s  Estate  [Pa.  Sup.],  20  AtL  Rep. 
1050;  Ooldtree  v.  McAlister  [Cal.],  23  Pac.  Rep.  208;  Dickey 
V.  Vann  [Ala.],  8  South.  Rep.  195;  Holmes  v.  Railroad  Co.y 
9  Fed.  Rep.  229.  See,  also,  Howbert  v.  Heyle^  47  Kan.  58; 
27  Pac.  Rep.  116;  Higgins  v.  Reedy  48  Kan.  272;  29  Pac. 
Rep.  389.)  A  duly -authenticated  copy  of  the  will  having 
been  properly  admitted  to  record,  the  executor  was  author- 
ized to  sell  the  property  in  controversy,  and  to  confer  a 
good  title  upon  the  purchaser.  We  are  clearly  of  opinion 
that  the  purchaser  from  the  executor  acquired  a  good  title, 
and  that  the  plaintiffs  in  error  suffered  no  injustice  by 
reason  of  the  conveyance.  The  judgment  of  the  District 
Court  will  be  affirmed. 
HoRTON,  C.  J.,  concurring.    Allen,  J.,  not  sitting* 


As  to  the  conclosivenesss  of  judgmeDts  and  orders  of  probate  courts,  see 
Lyne  v.  Sanford,  tupra,  p.  26;  Moore  v.  Moore's  Estate,  mpra,  p.  100;  Palm- 
erton  v.  Hoop,  supra,  p.  222;  Shelton  v.  Hadlock,  iupra,  p.  289. 


Mary  A.  Potter,  Respondent,  vs.  Thomas  L.  Ogden  et  al., 

Executors,  etc.,  Appellants. 

[186  New  York,  884.] 

Administrator's  bond — Enforcement — Decree  on  account- 
ing— Appointment  of  special  guardian  —  Service  of 
citation  on  infant — appointment  of  guardian. 

A  surrogate's  decree  reciting  the  death  of  an  administratorwithout  having  paid 
or  accounted  for  the  share  of  a  certain  distributee  and-  that  his  administra- 
tor could  find  no  assets  of  either  the  original  intestate  or  of  her  adminis- 
trator, and  directing  payment  to  the  distributee  out  of  the  assets  of  the 
original  intestate,  is  sufficient  to  fix  the  liability  of  the  sureties  on  the  bond 
of  the  first  administrator. 
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Such  decree  is  evidence  against  the  sureties,  under  Code  Civ.  Pro.  N.  T.  §  2606, 
giving  the  surrogate  the  same  jurisdiction  to  compel  the  representatives  of 
deceased  executors,  etc.,  to  account  as  he  would  have  had  against  the  de- 
cedents if  their  letters  had  been  revoked,  and  it  is  immaterial  that  the  bond 
was  given  before  that  chapter  of  the  code  went  into  effect,  §  2610  provid- 
ing that  the  chapter  shall  apply  to  executors  previously  appointed,  but 
shall  not  affect  the  liability  of  sureties  on  bonds  previously  given. 

Payment  by  an  administrator  to  himself  as  guardian  of  an  infant  distributee 
pursuant  to  a  decree  void  as  to  her,  is  not  a  defense  in  favor  of  the  sureties 
on  his  bond  as  administrator. 

The  statement  of  the  administrator's  account  signed  by  him  and  filed  in  that 
proceeding,  is  available  to  the  distributee  as  an  acknowledgment  of  the 
amount  due  to  her  without  binding  her  to  any  responsibility  for  the  decree 
entered. 

The  appointment  of  a  special  guardian  for  an  infant  distributee  in  proceedings 
in  a  surrogate's  court  before  the  service  of  the  citation  on  the  infant  in  the 
manner  prescribed  by  law,  is  a  nullity. 

If  such  appointment  is  not  absolutely  void  and  merely  voidable,  the  election  of 
the  distributee  is  made  in  time,  if  made  when  the  decree  in  the  proceeding 
is  first  sought  to  bo  used  adversely  to  her. 

A  motion  made  by  the  distributee  after  the  decree  had  been  amended  in  certain 
particuhirs,  to  amend  it  in  other  respects,  if  it  binds  her  by  the  decree  at 
all,  does  so  only  as  it  is  amended  and  not  as  originally  entered. 

Service  of  citation  from  a  New  York  Surrogate's  Court  made  on  an  infant  in 
Canada  is  a  nullity  under  a  statute  directing  personal  service  and  giving 
no  permiasion  to  go  without  the  state. 

The  service  of  a  citation  on  an  infant  seven  or  eight  years  of  age  without  ser- 
vice of  a  copy  on  the  parent,  guardian  or,  in  default  of  these,  on  the  person 
with  whom  the  infant  resides  is  insufficient,  as  well  under  the  rule  in 
equity,  which  prior  to  1874  was  followed  in  the  surrogate's  courts,  as  un- 
der chapter  156  of  the  Laws  of  that  year  regulating  the  service  of  citations 
on  minors  and  the  appointment  of  special  guardians  for  infants. 

Service  of  a  citation  by  publication  without  mailing  a  copy  is  ineffective. 

The  rule  that  the  conclusion  of  the  surrogate  as  to  the  sufficiency  of  the  ser- 
vice of  the  citation  saves  his  jurisdiction,  has  no  application  when  the  re- 
cord shows  the  absence  of  every  fact  essential  to  complete  the  service. 

An  entry  in  the  surrogate's  book  of  minutes  ordering  that  a  certain  person  be 
appointed  general  guardian  of  an  infant  on  executing  a  prescribed  bond, 
and  another  entry  simply  ordering  his  appointment,  both  signed  by  the 
surrogate,  an  unsigned  appointment  in  the  guardian  book,  unsigned  letters 
of  guardianship  and  the  approval  of  the  bond  by  the  surrogate  are  insuf- 
ficient as  evidence  of  the  appointment  of  the  guardian. 

Appeal  from  Supreme  Court,  General  Term,  First  De- 
partment. 

Action  by  Mary  A.  Potter  against  Thomas  L.  Ogden  and 
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others,  executors  of  Samuel  E.  Lyon,  deceased,  on  the  bond 
of  John  W.  Mills,  as  administrator  of  the  estate  of  Abigail 
Hall,  deceased.  The  complaint  was  dismissed,  and  plaintilFs 
motion  for  a  new  trial  was  ordered  to  be  heard  on 
exceptions  at  Greneral  Term  in  the  first  instance.  From  the 
order  of  the  General  Term  sustaining  the  objections,  and 
granting  a  new  trial,  defendants  appeal. 

Henry  R.  Beekmariy  {John  E.  Parsons^  of  counsel),  for 
appellants. 

C.  Carskaddany  {John  D,  Kernan  and  William  P.  Quin, 
of  counsel),  for  respondent 

Finch,  J. — In  the  childhood  of  the  plaintiff ,  and  when  she 
was  about  six  or  seven  years  old,  her  grandmother  died, 
leaving  an  estate,  the  infant's  distributive  share  of  which 
was  something  over  $10,000.  The  law,  as  usual,  undertook 
to  preserve  it  for  her  in  pity  for  her  incapacity,  but  was  un- 
fortunate both  in  the  choice  of  its  agents  and  the  ultimate 
results  of  the  control  which  it  asserted.  The  child,  grown 
up  to  womanhood,  asks  the  court  whose  ward  she  has  been 
for  the  property  which  it  kept  from  her  hands,  and  is  told 
that  it  is  utterly  lost  and  wasted  ;  that  possibly  one  of  two 
groups  of  sureties  may  be  liable  for  it ;  and  that  she  is  at 
liberty  to  ascertain  which,  and  sue  for  her  inheritance.  I 
approach  the  questions  involved,  therefore,  impressed  with 
the  abstract  justice  of  the  plaintiff's  demand,  and  with  a 
conviction  in  which  we  all  share  that  somebody  is  and  should 
be  responsible  to  her  for  the  restoration  of  her  property. 

Her  grandmother's  estate  passed  into  the  hands  of  John 
W.  Mills  and  Jane  E.  Keleman,  as  administrator  and  ad- 
ministratrix, who  were  duly  appointed  by  the  surrogate  of 
Westchester  county,  on  June  10,  1872.  They  gave  a  joint 
and  several  bond,  in  the  usual  form,  conditioned  for  the 
faithful  performance  of  their  duties,  upon  which  Samuel  E. 
Lyon,  defendants'  testator,  became  liable  as  one  of  the  sure- 
ties.    Mills  died  in  1884,  insolvent,  and  unable  to  pay  his 
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debts  ;  and,  in  September  of  1889,  Charles  A.  Hall  was  ap- 
pointed administrator  of  his  estate,  and,  after  duly  qualify- 
ing, entered  upon  the  performance  of  his  duties.  In  1890 
the  plaintiff,  who  had  become  of  age,  called  him  to  account 
for  the  unadministered  estate  and  assets  of  her  grand- 
mother, Abigail  Hall,  for  which  Mills  was  alleged  to  have 
been  responsible  at  the  date  of  his  death  ;  and  a  decree  was 
entered  in  the  Surrogate's  Court  of  Westchester  county,  in 
and  by  which  it  was  found  and  adjudged  that  Mills  died 
before  the  estate  of  Abigail  Hall  in  his  hands  was  fully  ad- 
ministered ;  that  there  was  due  and  unpaid  to  the  plaintiff 
from  him,  as  administrator,  the  sum  of  $11,188.23  on  the 
2d  day  of  May,  1877  ;  that  the  same  was  never  paid  over  or 
accounted  for  by  him  as  such  administrator  ;  and  that,  after 
his  death,  his  administrator  had  and  could  find  no  assets 
either  of  the  Hall  estate  or  of  the  intestate,  save  about  $100 
in  household  furniture.  The  accounting  thus  showed  that 
the  estate  of  Abigail  Hall  and  that  of  Mills  were  each  a  total 
wreck.  The  decree  formally  adjudged  payment  to  the 
plaintiff  out  of  the  assets  of  Abigail  Hall,  deceased.  The 
plaintiff  testified  that  nothing  had  ever  been  paid  to  or  re- 
ceived by  her  on  account  of  her  distributive  share,  and 
thereupon  rested  her  case.  She  had  fully  established  prima 
facie  a  right  of  recovery  against  the  sureties.  The  appoint- 
ment of  Mills  as  administrator,  the  execution  of  the  bond, 
his  receipt  and  possession  of  the  estate,  the  amount  of  his 
liability  to  plaintiff  for  her  distributive  share,  his  neglect  to 
pay  it  over,  his  total  waste  of  the  whole  fund,  and  his  own 
utter  insolvency,  had  all  been  established  by  competent  evi- 
dence, when  the  plaintiff  rested  and  showed  a  devastavit. 
for  which  the  bondsmen  of  the  administrator  were  liable. 

The  burden  of  a  defense  was  thus  shifted  over  to  them, 
and  they  met  it  in  two  ways  :  First,  by  an  attack  upon  the 
sufficiency  of  the  method  adopted  to  prove  a  devastavit ; 
and,  second,  by  the  affirmative  defense  of  payment  to  the 
general  guardian  of  the  infant 

It  was  contended  that  the  provisions  of  the  Code  of  Civil 
Procedure  which  were  followed  and  adopted  by  the  plaintiff 
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ill  establishing  a  devastavit  have  no  application  to  a  case 
where  the  bond  was  given  before  the  enactment  of  the 
Code,  and  when  another  and  different  process  was  required . 
The  change,  however,  was  a  mere  alteration  of  the  remedy 
affecting  only  the  practice  to  be  pursued,  and  the  method 
in  force  when  the  remedy  is  sought  is  the  one  to  be  fol- 
lowed, unless  the  statute  enacts  to  the  contrary.  There  is 
no  vested  right  in  a  rule  of  evidence.  (People  v.  Ryder^ 
124  N.  Y.  500  ;  26  N.  E.  Rep.  1040  ;  People  v.  Tarner,  117 
N.  Y.  233 ;  22  N.  E.  Rep.  1022).  And  the  change  in  the 
present  case  is  merely  on  the  proof  necessary  to  establish  a 
devastavit.  Under  the  old  practice,  in  the  lifetime  of  the 
administrator,  it  was  the  return  of  a  sheriff  that  no  prop- 
erty could  be  found  to  satisfy  the  execution  against  him  ; 
under  the  new,  after  his  death,  it  is  the  decree  of  the  sur- 
rogate on  the  accounting  of  the  successor.  But,  without 
disputing  the  general  doctrine,  the  contention  here  is  that 
section  2606  of  the  Code,  under  which  this  action  is  brought, 
has  no  appUcation  to  the  bond  in  controversy,  because  sec- 
tion 2610  expressly  enacts  :  **  The  provisions  of  this  arti- 
cle apply  to  an  executor,  administrator,  or  guardian  to 
whom  letters  have  been  issued,  and  to  a  testamentary  trus- 
tee whose  trust  has  been  created  before  this  chapter  takes 
effect,  except  that  it  does  not  affect  in  any  manner  the  lia- 
bility of  the  sureties  in  a  bond  executed  before  this  chapter 
takes  effect."  Of  course,  as  the  general  term  suggests,  the 
exception  would  repeal  utterly  the  provision  to  which  it  is 
annexed  if  by  **  liability  "  waa  at  all  meant  the  method  of 
enforcing  such  liability.  There  were  in  the  article  some 
new  provisions  apparently  extending  the  liability  of  exec- 
utors.and  administrators,  to  meet  which  the  exception  was 
deemed  necessary,  but  the  terms  of  section  2606  relate 
wholly  and  exclusively  to  the  remedy,  and  in  no  manner 
alter  the  original  liability  upon  the  bond.  The  sureties,  be- 
fore the  Code,  were  liable  for  a  devastavit  of  the  adminis- 
trator, and  are  liable  for  exactly  the  same  thing  now,  the 
mode  of  proving  it  alone  having  been  changed.  Before  the 
Code,  the  return  of  an  execution  nulla  bona,  issued  in  the 
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lifetime  of  the  administrator,  would  have  been  sufficient 
evirlence  of  a  waste  of  the  assets  ;  after  his  death,  instead 
of  a  suit  in  equity,  a  decree  against  the  successor  in  admin- 
istration is  given  the  same  effect.  In  both  cases  the  person 
who  would  have  had  the  assets  if  there  had  been  no  waste 
is  shown  not  to  have  them,  and  whether  that  appears  from 
the  return  of  a  sheriff,  in  the  lifetime  of  the  delinquent,  or 
from  the  accounting  of  his  successor  after  his  death,  the 
result  is  the  same,  and  one  is  no  more  conclusive  than  the 
other.     It  is  a  question  only  of  remedy  and  of  procedure. 

But  it  is  further  said  that  the  surrogate's  decree  against 
the  successor  of  Mills  was  insufficient,  because  it  decreed 
payment  out  of  the  assets  of  Abigail  Hall.  Its  office  was 
to  determine  whether,  at  the  date  of  Mills'  death,  any  such 
assets  remained.  If  they  did,  they  were  presumed  to  have 
come  to  the  hands  of  the  successor,  and  a  decree  on  his 
accounting  that  they  had  not  was  a  necessary  preliminary. 
{Perkins  v.  Stimmel,  lU  N.  Y.  359  ;  21  N.  E.  Rep.  729.) 
Such  fact  the  decree  adjudged  and  determined,  and,  be- 
yond that,  established  that  there  were  no  assets  of  either 
estate  in  the  hands  of  the  administrator  of  Mills.  So  long 
as  there  was  nothing  to  reach,  and  the  decree  showed  that 
fact,  a  further  formal  judgment,  in  addition  to  the  substan- 
tial one  against  the  assets  of  Mills,  would  have  been  use- 
less for  any  purpose. 

Beyond  these  special  objections  lies  the  real  field  of  the 
controversy.  The  sureties  claim  that  the  distributive  share 
of  the  plaintiff  was  in  the  hands  of  Mills  as  administrator 
intact  and  undiminished,  on  the  2d  day  of  May,  1877,  and, 
on  that  day,  in  pursuance  of  the  order  of  the  surrogate, 
was  transferred  by  himself  as  administrator,  to  himself  as 
general  guardian  of  the  plaintiff,  whereby  he  was  dis- 
charged as  administrator,  and  his  sureties  in  that  character 
released,  and  that  he  then  became  further  bound  as  guard- 
ian, so  that  the  plaintiff's  proper  and  only  recourse  is  upon 
the  guardian's  bond.  That  is  practically  a  plea  of  pay- 
ment,— a,  defense  that  the  debt  due  plaintiff  from  the  ad- 
ministrator was  discharged  by  payment  to  her  legally  ap- 
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pointed  and  properly  authorized  representative.  The 
burden  of  proof  necessarily  rests  upon  the  surety.  He 
stands  charged,  and  must  establish  his  discharge  by  proof 
of  the  alleged  payment,  or  fail  of  his  defense.  His  reliance 
is  upon  the  decree  of  the  surrogate  of  Westchester  county 
rendered  upon  the  final  accounting  of  Mills.  There  is  a 
reference  to  that  proceeding  in  the  complaint,  which  re- 
cites its  existence  as  a  matter  of  fact,  but  makes  no  admis- 
sion  of  its  authority  or  force  as  an  adjudication.  The  state- 
ment  of  his  account,  signed  by  Mills,  was  available  to  the 
plaintiff  as  an  acknowledgment  by  him  of  the  amount  due 
to  her,  without  at  all  involving  any  responsibility  for  the 
surrogate's  ultimate  decree.  When  offered  as  an  adjudi- 
cation binding  upon  the  plaintiff,  it  was  objected  to  as  im- 
material and  incompetent,  and  not  binding  on  her  unless  it 
is  shown  that  jurisdiction  over  her  had  been  acquired,  and 
the  same  objections  are  urged  upon  this  appeal  The  sur- 
rogate's  court  is  one  of  limited  and  special  jurisdiction,  and 
has  and  can  assert  it  only  in  accordance  with  statutory 
provisions,  except  as  to  powers  properly  incidental  thereto* 
The  plaintiff,  at  that  time  about  seven  or  eight  years  old, 
was  represented  on  the  accounting  by  Williani  M.  Skinner, 
the  surrogate's  clerk, — an  act  very  properly  prohibited  by 
later  legislation, — but  his  appointment  was  nugatory  and 
ineffective,  unless  first  the  infant  was  brought  into  court, 
and  jurisdiction  over  her  acquired,  by  the  service  of  a  cita- 
tion in  the  manner  prescribed  by  law.  {Ingersoll  v.  Man- 
gam,  84  N.  Y.  622  ;  Dains  v.  Crandall,  101  N.  Y.  321 ;  4  N. 
E.  Rep.  721  ;  Crouter  v.  Crouter,  133  N.  Y.  56  ;  30  N.  E. 
Rep.  726.)  In  each  of  these  cases  it  is  explicitly  held  that 
there  is  no  jurisdiction  to  appoint  a  special  guardian  for  an 
infant  until  such  infant  has  been  brought  into  court  by  the 
service  of  process,  in  the  manner  required  by  law.  Until 
then  there  is  no  jurisdiction  over  the  person  of  such  de- 
fendant, and  the  prior  appointment  of  a  special  guardian 
is  an  absolute  nullity.  The  record  in  this  case  shows  that 
the  appointment  of  Skinner  was  made  on  the  19th  day  of 
February,  1874.     That  was  the  day  on  which  the  citation 
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Tvas  issued,  for  that  is  the  date  which  it  bears.  It  was  per- 
sonally served  on  the  minor  in  Canada,  on  February  25, 
1874:,  and  proof  of  service  sworn  to  three  days  later  ;  and 
so  the  appointment  is  shown  by  the  record  to  have  been 
made  before  any  service  upon  the  infant,  and  when  the 
court  had  acquired  no  jurisdiction  over  ner.  If  it  be  said 
that  the  appointment,  though  premature,  was  preliminary, 
and  became  good  when  filed,  and  after  due  service  on  the 
minor,  there  are  two  answers.  We  have  never,  so  far  as 
I  can  discover,  gone  further  in  such  a  case  than  to  hold 
the  decree  voidable  at  the  election  of  the  minor.  {Crouter  v. 
Crouter,  supra),  and  that  election  was  made  by  her  when, 
for  the  first  time  the  decree  in  its  original  form,  was  sought 
to  be  used  against  her.  The  clause  in  it  injurious  to  her 
was  stricken  out  during  her  minority,  and  she  had  no  oc- 
casion to  resist  it  until  it  was  sought  to  be  used  adversely. 
But  a  second  answer  is  that  there  never  was  any  valid  ser- 
vice upon  the  infant  at  any  time,  so  that,  as  against  her, 
the  decree  was  not  merely  voidable,  but  absolutely  void, 
and  no  power  to  appoint  a  special  guardian  ever  accrued. 

The  proof  of  service  contained  in  the  record  is  as  fol- 
lows :  First,  an  affidavit  of  John  Hall,  Ji*.,  who  describes 
himself  as  a  brother  of  the  plaintiff,  that  he  served  the  cita- 
tion on  Mary  Agnes  Hall,  by  delivering  a  copy  to  her,  and 
showing  her  the  original  at  Camden,  in  the  province  of 
Ontaria,  Canada,  where  she  was  temporarily  attending 
school,  and  that  her  residence  was  with  her  father  in  the 
county  of  Oneida,  in  this  state  ;  second,  affidavits  of  pub- 
lication in  a  newspaper  printed  in  Westchester  county  for 
a  period  of  five  weeks,  and  in  the  state  paper  at  Albany 
for  three  months.  No  other  evidence  or  proof  was  given, 
and  the  asserted  jurisdiction  must  stand  or  fall  upon  that 
which  the  record  discloses.  I  think  it  was  clearly  insuffi- 
cient for  several  reasons.  Service  upon  the  child  in  Canada 
was  inoperative,  because  made  outside  of  the  jurisdiction, 
and  in  a  foreign  country,  to  which  the  process  of  the  court 
could  not  run.  Such  a  service  is  void  and  null  at  common 
law,  Litchfield  v.   Burwell,   (5  How.  Pr.  346) ;    Jones  v. 
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Jcmes,  (108  N.  Y.  424;  15  N.  E.  Eep.  707),  and  never  avail- 
able, except  where  the  statute  explicitly  permits  it  as  such, 
and  makes  it  effective  by  special  enactment  or  authority. 
The  statute  in  force  on  the  date  of  this  service  gave  no  such 
authority.  (3  Rev.  St.  6th  ed.  p.  101,  section  74.)  It 
merely  directed  a  personal  service,  which  of  course  could 
only  mean  within  the  jurisdiction,  since  no  permission  was 
given  to  go  outside  of  it,  and  validating  the  otherwise  void 
service.  Nor  was  there  any  proof  of  service  of  the  copy 
of  the  citation  upon  the  infant's  father,  or  any  person  with 
whom  she  resided.  To  hand  a  citation  to  a  child  of  tender 
years  and  non  sui  juris,  and  on  that  to  found  a  jurisdic- 
tion, is  never  permissible.  When  this  citation  was  firet 
issued,  the  rule  in  equity  and  at  law  required  service  upon 
some  one  other  than  the  child,  and,  standing  as  its  pro- 
tector, of  sufficient  discretion  to  understand  and  heed  the 
mandate.  {Knickerbocker  v.  De  Freest,  2  Paige,  303;  Code 
1864,  §  134.)  And  the  rule  of  the  surrogate's  court  was  to 
follow  the  chancery  practice.  {In  re  Whitehead,  3  Dera. 
Sur.  227.)  But  that  which  was  the  well -understood  and 
lawful  method  was,  before  the  return  day  of  this  citation, 
explicitly  commanded  by  statute.  The  act  of  1874,  c.  156, 
passed  April  10,  1874,  and  taking  effect  immediately, 
enacted  that  minors  were  to  be  served,  and  citations  issued, 
and  special  guardians  appointed,  in  the  same  manner  as 
required  upon  the  probate  of  wills,  and  in  no  other  way. 
What  that  way  is  appears  by  section  55  of  the  article  relat- 
ing to  such  probate,  and  requires  not  merely  service  upon 
the  child,  but  also  upon  the  parent  or  guardian;  or,  if  there 
be  none,  upon  the  person  with  whom  the  infant  resides. 
There  is  no  proof  of  any  such  service.  The  unsworn  mem- 
orandum appended  to  one  of  the  papers,  and  signed  *^  J. 
W.  M.,"  is  of  course  neither  proof  nor  evidence.  If  somebody 
had  told  the  surrogate  the  same  thing  in  the  street;  it 
would  be  just  as  valuable  to  confer  jurisdiction.  No  one 
knows  who  put  it  where  it  appears,  or  when  it  was  made, 
or  that  the  surrogate  ever  saw  it  ;  and  its  date  was  unfor- 
tunate for  it  was  four  days  after  the  special  guardian  had 
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been  appointed.  It  is  quite  enough,  however,  that  it  was 
not  proof  upon  which  the  officer  could  act.  But  it  is  sug- 
gested that  there  was  a  sufficient  service  by  pubHcation. 
The  three-months  notice  in  the  state  paper  affects  only 
non-residents,  and  not  a  resident  of  the  state  who  happens 
to  be  temporarily  absent.  On  an  accounting,  it  was  pro- 
vided by  section  Ti  of  the  earlier  statute  that  the  citation 
should  be  served  upon  the  parties  living  in  the  county  of 
the  surrogate  personally,  at  least  fifteen  days  before  the 
return  day  ;  upon  those  living  out  of  that  county,  or  whose 
residence  was  unknown,  either  personally  or  by  publica- 
tion, in  a  paper  of  the  surrogate's  county,  and  in  a  paper  of 
such  other  county  as  most  likely  to  reach  the  persons  cited, 
as  the  surrogate  should  direct.  He  never  directed  ;  there 
was  no  such  additional  publication,  no  inquiry  by  the  of- 
ficer, and  no  direction  founded  upon  it.  The  provision  re- 
ferred to  is  that  contained  in  the  Revised  Statutes,  2  Rev. 
St.  p.  93,  §  61.  I  have  already  said  that  a  change  was  made 
in,1874,  and  controlled  the  surrogate's  authority  when  the 
citation  was  returnable.  That  law  authorized  no  publica- 
tion except  as  to  non-residents.  Where,  as  in  this  case,  the 
infant  resided  in  the  state,  but  outside  of  the  surrogate's 
county,  the  service  was  required  to  be  personal,  or  by  leav- 
ing it  at  her  dwelling  house  or  other  place  of  residence,  with 
some  person  of  suitable  age.  (3  Rev.  St,  [6th  ed.]  pp.  65,  66, 
§  55.)  So,  that  under  neither  the  old  nor  the  new  statute 
was  there  service  of  the  citation  in  the  manner  required. 
We  do  not  even  know  what  was  published.  The  record 
does  not  show.  So  far  as  it  indicates  anything,  the  affida- 
vits seem  to  refer  to  the  citation  preceding  them  and  which 
was  issued  FebiTiary  19,  1874.  But  both  publications  began 
in  October  of  the  preceding  year,  and  could  not  have  cov- 
ered a  citation  not  yet  issued,  and  we  are  able  to  see  that 
the  citation  published,*  whatever  it  was,  certainly  was  not 
the  citation  served  on  the  infant  the  next  year.  If  these 
difficulties  could  be  surmounted,  another  remains. 

The  section  of  the  Revised  Statutes  relating  to  publica- 
tion on  an  accounting,  and  that  of  1837,  referring  to  pro- 
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bate  of  wills,  were  both  amended  in  1863  (Laws  of  1863,  c. 
362,  §§  1,  5),  so  as  to  require,  as  essential  to  service  by 
publication,  that  a  copy  of  the  notice  as  published  shall  be 
mailed  to  each  of  the  persons  served  at  least  thirty  days 
before  the  return  day  thereof.  There  is  no  pretense  that 
this  was  done,  and  no  atom  of  proof  tending  that  way  be- 
fore the  surrogate.  It  will  not  help  to  say  that,  although 
not  mailed,  a  copy  was  delivered  to  the  infant,  for  that 
delivered  was  a  new  and  dijfferent  citation,  and  was  not  a 
copy  of  the  one  published. 

It  is  argued  that,  since  there  was  some  evidence  of  service 
before  the  surrogate,  his  conclusion  thereon  saves  his  juris- 
diction. What  there  is  of  that  rule  has  no  application  to 
the  situation  here  disclosed.  It  is  well  settled  that,  when 
certaiu  facts  are  to  be  proven  to  a  court  having  only  a 
special  and  limited  jurisdiction  as  a  basis  for  its  action,  a 
total  defect  of  evidence  as  to  any  essential  fact  will  make 
its  action  void,  while  some  proof  of  every  such  fact  may 
enable  it  to  proceed.  {Miller  v.  Brinkerhoffy  4  DeniOy  119; 
Staples  V.  Fairchildy  3  N.  Y.  41.)  The  cases  cited  on  be- 
half of  the  appellants  contemplate  a  record  in  which  there 
is  some  evidence  of  every  material  fact  essential  to  the 
jurisdiction.  Here,  as  we  have  seen,  it  is  totally  wanting 
as  to  almost  every  essential  fact. 

It  is  quite  apparent,  therefore,  that  the  decree  of  1877  in 
no  manner  affected  the  plaintiff;  that  it  cannot  be  used 
against  her,  or  control  her  rights;  and  that  there  could  not 
be,  and  in  fact  was  not,  any  valid  appointment  of  a  special 
guardian  to  appear  for  her. 

But,  in  view  of  these  difficulties,  another  position  is 
assumed.  It  is  claimed  that  the  infant,  if  never  before, 
became  bound  by  the  decree  when  she  formally  applied  to 
have  it  amended,  and  authority  is  cited  to  that  effect.  {John- 
son V.  Johnson^  67  How.  Pr.  144,  146.)  If  we  should  con- 
cede that  doctrine  to  be  sound,  it  would  not  help  the  matter. 
Her  application  was  made  in  March  of  1887,  but  five  years 
before  that,  and  in  February  of  1882,  upon  the  application 
of  Charles  Hall,  and  while  the  plaintiff  was  a  minor,  the 
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decree  was  amended  by  striking  out  the  clause  authorizing 
Mills  to  retain,  as  general  guardian,  the  plaintiff's  distribu- 
tive share.  Certainly,  if  her  motion  to  amend  boimd  her 
to  the  decree,  it  could  only  be  to  the  decree  as  it  then  existed, 
and  not  at  all  to  something  which  the  court  itself  had 
stricken  out  five  years  earlier.  It  follows,  therefore,  that 
the  decree  of  1877,  so  far  as  defendant  relies  upon  it.  did 
not  bind  the  plaintiff;  does  not  conclude  her  in  any  respect; 
gives  no  help  or  aid  to  the  defense  of  payment,  and  leaves 
the  sureties  to  show,  if  they  can,  without  its  aid,  that  Mills 
was  the  lawful  guardian  of  the  infant,  and  that  he  did, 
by  some  .act  amounting  to  a  payment,  transfer  the  fund 
from  himself  as  administrator  to  himself  as  guardian,  so 
that  the  sureties  upon  his  bond  in  the  latter  character  be- 
came responsible  for  the  money. 

As  we  enter  upon  this  inquiry  (needless  in  one  point  of 
view,  but  prudent  in  another),  the  investigation  shifts  from 
the  county  of  Westchester  to  the  county  of  Oneida,  and 
discloses  in  the  office  of  its  surrogate  a  very  curious  state 
of  affairs.  Since  the  infant  and  her  father  resided  in  that 
county,  it  was  possible  there  to  appoint  for  her  a  general 
guardian.  The  law  authorized  any  relative  or  friend  of 
an  infant  under  fourteen  years  of  age  to  apply  to  the  sur- 
rogate for  the  appointment  of  a  guardian,  and  that  officer 
was  required  to  appoint  a  day  for  the  hearing  thereof,  and 
give  such  notice  to  the  relatives  of  the  minor  as,  after  in- 
quiry, he  should  direct.  (3  Rev.  St.  [6th.  Ed.]  p.  168,  §§  5, 
6.)  The  defendant  produced  a  petition  asking  for  such  ap- 
pointment. Where  it  came  from  we  do  not  know.  It 
v{a.s  once  in  some  form  filed  in  the  surrogate's  office,  under 
date  of  December  19,  1873,  but  that  file  mark  is  stricken 
out,  and,  as  the  evidence  shows  the  erasure  was  the  act  of 
the  surrogate  himself.  The  original  was  produced  for  our 
examination,  and  its  erasures  and  alterations  are  very  im- 
perfectly represented  in  the  printed  case.  It  is  quite  obvi- 
ous that  its  original  form,  when  filed,  was  that  of  a  petition 
by  John  Hall,  the  father,  for  his  own  appointment  as  gen- 
eral guardian  of  the  infant,  sworn  to  November  21,  1873, 
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before  James  Eay,  a  justice  of  the  peace,  and  filed  in  Decem- 
ber following.  It  was  never  acted  on.  No  day  for  hearing 
was  appointed,  and  no  appointment  of  a  guardian  made 
under  it.  On  the  contraiy,  it  was  taken  from  the  files  by 
the  surrogate  himself,  the  file  marked  stricken  out,  the 
words  ^*  prays  that  you  will  appoint  your  petitioner  John 
Hall"  altered  by  erasing  **your  petitioner"  and  **John 
Hall,"  and  inserting  ''John  W.  Mills,"  and  so  making  it 
a  petition  by  John  Hall,  the  father,  for  the  appointment 
of  Mills  as  general  guardian.  The  original  jurat  was  then 
stricken  out,  and  Hall  swore  to  the  new  and  altered  petition 
before  the  surrogate  on  February  16,  1874.  The-  original 
consent,  which  read,  **!,  John  Hall,  hereby  consent,"  was 
altered  by  erasing  the  word  "Hall,"  and  substituting  '' W. 
Mills;"  so  that  it  became  the  consent  of  John  W.  Mills 
which  he  signed.  Of  course  the  surrogate  was  not  engaged 
in  altering  or  mutilating  his  own  records.  He  did  not  so 
regard  the  old  petition,  which  had  never  been  acted  on,  but 
was  deemed  an  inchoate  and  abandoned  application,  which 
might  honestly  be  altered  to  serve  as  a  new  one.  The  act 
itself,  done  by  the  surrogate  himself,  was  either  a  criminal 
offense,  amounting  to  a  forgery  of  the  record,  or  a  con- 
clusive proof  that  he  and  Hall  and  Mills  perfectly  under- 
stood and  admitted  that  the  original  petition  had  never 
been  acted  on,  and  was  but  an  inchoate  and  inoperative 
paper.  We  must  assume  that  the  changes  were  made  by 
the  surrogate  at  the  date  on  which  he  administered  the 
oath  to  Hall,  and  that  Mills  signed  the  consent  at  the  same 
time;  but  we  need  not  leave  the  matter  upon  that  assump- 
tion merely,  for  it  is  inevitable  that  the  change  was  made 
before  the  petition  was  presented  to  the  officer,  when  it 
was  so  presented  to  him,  or  upon  some  day  thereafter,  and 
the  result  is  the  same  in  either  case.  If  the  alteration  was 
made  before  December  19th,  then  on  that  day  there  was  no 
petition  which  could  be  presented,  and  only  a  fraudulent 
paper  not  sworn  to  by  anybody.  If  the  change  was  made 
when  presented.  Hall  was  certainly  not  there,  or,  if  present, 
refused  to  swear  to  or  recognize  the  mutilated  document. 
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and  there  was  no  sufficient  petition  or  proof  of  anything. 
If  the  alteration  took  place  afterwards,  the  written  consent 
of  Mills  was  then  for  the  first  time  given,  and  did  not  exist 
on  the  19th,  in  violation  of  the  rule  and  practice  which  re- 
quires that  the  written  consent  of  the  person  to  be  appointed 
shall  be  executed  and  filed  with  the  petition  and  before  the 
appointment  is  mada  Of  course,  as  I  have  said,  the  verifying 
of  the  altered  petition  by  Hall  was  an  admission  by  him  and 
by  the  surrogate  of  the  most  conclusive  character  that  no 
guardian  had  been  appointed  at  the  date  of  the  verification. 
Its  only  honest  object  could  be  to  lay  the  foundation  for  an 
appointment  thereafter  to  be  made,  and  it  is  inconceivable 
that  the  altered  petition  should  have  been  prepared  for  any 
other  purpose;  and  yet  it  was  never  filed  in  the  surrogate's 
office.  Where  it  went  to,  or  what  became  of  it,  we  do  not 
know,  except  that  it  comes  to  hght  in  the  hands  of  the 
counsel  for  the  defendant.  Two  months  after  it  was  sworn 
to,  Mills  began  his  final  accounting 'in  Westchester,  and 
the  decree  which  he  procured,  recites  that  on  the  17th  day 
of  April,  1874:,  proof  was  made  of  the  sei-vice  of  citations, 
and  that  the  surrogate,  ** having  ascertained"  that  the 
minors  **  then  had  no  general  guardian,"  did  *'  thereupon  " 
appoint  Skinner  special  guardian.  That  appointment,  as 
we  have  seen,  was  made  two  months  earlier.  Of  course  the 
information  must  have  come  from  Mills,  and  he  is  bound 
by  the  recital  which  he  either  directly  authorized,  or 
knowingly  permitted  to  be  made.  What  the  sureties 
understood  is  evident  from  the  will  of  Lyon,  which  bears 
date  October  31,  1885,  in  which  he  refers  to  his  liabihty  on 
the  administrator's  bond,  and  says  of  Agnes  Hall  that  she 
**  is  not  of  age,  and  has  no  general  guardian."  So  we  have 
the  surrogate  of  Oneida  county,  the  surrogate  of  West- 
chester, John  Hall,  the  father,  MilLs  himself,  and  his  surety, 
Lyon,  all  concurring  that  Agnes  had  no  general  guardian; 
and  yet  the  singular  fact  is  shown  that  prior  to  all  these 
events,  back  of  all  these  admissions,  there  were  certain  in- 
choate, unfinished,  and  imperfect  proceedings  preliminary 
to  the  appointment  of  a  guardian,  which  indicate  an  exist- 
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iog  intention  to  appoint  Mills  as  guardian,  and  all  of  which 
occurred  on  the  same  19th  day  of  December,  1873,  on  which 
the  petition  of  Hall,  for  his  own  appointment,  was  filed. 
These  proceedings  were  two  entries  in  the  surrogate's  book 
of  minutes,  one  ordering  that  John  W.  Mills  be  appointed 
upon  executing  a  prescribed  bond,  the  other  ordering  simply 
that  he  be  appointed;  both  of  which  entries  are  signed  by 
the  surrogate,  and  in  the  guardian's  book  an  unsigned 
appointment  of  Mills,  and  unsigned  letters  of  guardian- 
ship. There  is  also  a  bond  of  Mills  and  two  sureties,  ap- 
proved by  the  surrogate  on  the  same  day.  The  unsigned 
appointment  and  the  unsigned  letters  show  on  thfeir  face 
that  they  were  incomplete  and  inoperative,  because  they 
terminate  with  the  words  '*in  testimony  whereof  the  said 
surrogate  has  hereunto  set  his  hand,"  showing  that,  until 
signed,  they  were  incomplete  and  nugatory.  There  never 
was  any  such  ^*  testimony."  They  show  another  thing. 
On  the  trial  the  plaintiff's  counsel  seemed  to  think  that 
the  petition,  as  originally  drawn,  was  for  the  appointment 
of  both  Hall  and  Mills,  and  almost  induced  the  surrogate 
to  say  so.  One  only  needs  to  scrutinize  the  consent  ap- 
pended to  it  to  see  that  any  such  theory  is  impossible.  It 
was  drawn  for  one  person  to  consent, — John  Hall;  it  was 
altered  for  one  person  to  consent, — John  W.  Mills.  The 
recital  in  the  prepared  letters  is  that  the  petition  prayed  for 
the  appointment  of  Mills,  and  he  had  consented.  We  know 
that  the  petition  and  consent  never  took  that  form  until 
they  were  altered  into  it,  the  next  year,  by  the  surrogate 
himself.  Both  he  and  his  clerk  admit  that  he  made 
the  changes.  There  was  thus  no  petition  before  the  sur- 
rogate on  December  19,  1873,  for  the  appointment  of  Mills, 
and  no  written  consent  by  Mills. 

It  is  clear  that  the  alterations  made  by  the  surrogate  in 
1874  are  totally  inconsistent  with  the  theory  that  any  peti- 
tion for  the  appointment  of  Mills,  or  any  written  consent 
of  Mills,  was  before  him  on  December  19,  1873;  and  yet  on 
that  date,  in  his  book  of  minutes,  are  the  two  orders  indi- 
cating his  intention  to  appoint  Mills,  not  merely  guardian 
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of  Mary  Agnes,  but  guardian  of  all  three  minors  together, 
and  that,  on  condition  of  his  giving  three  separate  bonds. 
Such  is  the  form  of  the  first  order,  and  it  is  immediately 
followed  by  a  second,  in  precisely  the  same  form,  except 
that  there  is  no  condition,  and  the  reason  for  which  neither 
the  surrogate  himself  nor  anybody  else  can  explain.  I 
have  found  it  impossible  to  frame  any  probable  theory 
which  will  account  for  and  harmonize  all  these  singular 
contradictions.  It  would  seem  as  if  Mills  expected  to  be 
guardian  of  the  infants;  prepared  his  bond  December  16th 
{although,  again,  the  printer's  probable  mistake  dates  it  in 
November;)  so  told  the  surrogate,  who  prepared  all  the 
orders  accordingly,  and  withheld  only  his  final  and  effective 
signature;  that  the  petition  furnished  by  Hall,  and  perhaps 
on  that  day  produced  by  Mills,  was  filed  without  examina- 
tion or  observation,  and,  when  its  real  form  was  discovered, 
Hall  was,  after  some  effort,  induced  to  consent  to  a  change 
which  would  better  match  what  had  been  attempted,  but 
no  one  dared  to  put  the  altered  petition  on  the  files  of  the 
court,  and  it  passed  into  the  hands  of  Mills,  and  so  reached 
the  sureties,  who  produced  it.  But  that  is  merely  a  possi- 
ble theory,  and  does  not  relieve  us  from  the  duty  of  deter- 
mining whether  the  defendant  has  satisfied  us  that  Mills 
was  lawfully  appointed  general  guardian  of  the  plaintiff. 
The  test  is  whether,  on  the  facts  disclosed,  if  the  sureties 
on  the  alleged  guardian's  bond  were  sued,  we  could  hold 
them  liable.  I  think  we  could  not.  The  sole  ground  would 
be  the  entiies  in  the  minutes,  but  such  entries  do  not  con- 
stitute the  appointment,  any  more  than  an  order  for  judg- 
ment in  the  minutes  of  the  court  constitutes  the  judgment. 
Such  appointment  results  from  several  steps,  and  culminates 
and  is  finished  in  the  delivery  of  the  signed  and  sealed  let- 
tei-s,  after  their  record  in  the  guardian's  book,  to  the  guar- 
dian. He  gets  no  authority  until  they  are  signed  and  de- 
livered, or  at  least  are  ready  for  delivery.  Such  is  the 
practice,  and  the  law  contemplates  both.  The  act  of  1837, 
as  it  is  incorporated  in  the  sixth  edition  of  the  Revised 
Statutes   3  Rev.  St.  p.  171,  §§  35,  36,  provides,  first,  that 
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the  guardian  shall  render  and  file  annual  accounts,  and 
then  that  the  surrogate  *  *shall  annex  to  and  deliver  with  each 
appointment  of  a  general  guardian  "  a  copy  of  that  require- 
ment; and  section  53  (page  334)  provides  that  unsigned  let- 
ters of  guardianship  may,  in  proper  cases,  to  avoid  all 
doubt,  be  signed  by  the  surrogate's  successor,  with  a  view 
to  their  validity.  Even  that  has  not  been  done  in  the 
present  case,  and  should  not  be  done,  under  the  existing 
facts.  An  order  or  direction  in  the  minutes  of  the  court 
that  a  person  '  *  be  appointed  guardian  "  is  not  an  appoint- 
ment made  where  such  appointment  is  required  to  be  made 
and  certified  and  recorded  in  a  particular  manner,  and  it 
would  introduce  into  the  procedure  of  surrogates,  in  the 
deUcate  and  important  matter  of  guardianship,  a  degree  of 
laxity  which  ought  not  to  be  permitted.  I  think  it  is  a  nec- 
essary conclusion  of  law  from  the  facts  disclosed  that  Mills 
never  became  the  legally  appointed  guardian  of  the  plaintiff. 
Beyond  that,  it  is  entirely  clear  that,  with  the  decree  of 
1877  out  of  the  case,  there  is  no  evidence,  and  is  not  claimed 
to  be  any,  which  shows  a  transfer  of  the  plaintiff's  distribu- 
tive share  from  the  administrator,  as  such,  to  himself,  in 
any  other  capacity.  The  sole  ground  for  that  contention 
was  an  alleged  transmutation  of  that  liability,  resulting,  b& 
matter  of  law,  from  the  operation  of  that  decree.  It  is  not 
needed  that  we  consider  that  question,  in  view  of  our  con- 
clusion that  the  exception  to  the  admission  of  the  decree  as 
binding  on  the  plaintiff  was  well  taken.  The  sureties  are 
therefore  left  to  the  operation  of  the  decree  against  their 
principal,  rendered  on  the  accounting  of  his  successor;  and 
charging  such  principal  with  both  liability  and  loss,  and 
without  opportunity  to  appeal  to  a  prior  decree  for  a  de- 
fense. What  the  effect  might  prove  to  be  of  the  later  ad- 
judication against  the  successor  of  Mills  in  administration, 
as  a  construction  by  the  same  court  of  its  own  previous  de- 
cree, and  as  denying  utterly  the  force  and  effect  claimed 
for  that  decree,  we  need  not  consider,  in  view  of  the  con- 
clusions which  we  have  reached  upon  the  question  of  juris- 
diction* 
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On  a  review  of  the  whole  case,  it  seems  to  me  that  it 
would  be  a  gross  and  inexcusable  injustice  to  deny  to  this 
plaintiff  a  remedy  for  her  wasted  inheritance,  against  the 
sureties  of  the  administrator.  Such  sureties  must  remain 
liable  until  they  can  show  lawful  payment  to  parties  legally 
entitled  to  receive  it;  and  where  the  sole  defense  is  a  merely 
technical  and  constructive  transfer  of  liability  from  the 
same  man  in  one  capacity  to  himself  in  another,  it  is  not 
too  much  to  require  that  it  should  be  fully  and  clearly 
established,  so  as  to  leave  no  doubt  of  the  liability  of  the 
substituted  sureties,  and  that  we  should  not  make  remedi- 
less the  waste  and  injury  done  by  turning  the  plaintiff  over 
to  a  hopeless  litigation,  resting  upon  unsigned  and  altered 
records,  and  contradicted  by  every  party  to  the  proceeding 
itself.  The  order  of  the  General  Term  should  be  affirmed, 
with  costs,  and  judgment  absolute  be  rendered  in  favor  of 
the  plaintiff,  upon  the  stipulation. 

All  concur. 


Danssl  Hays,   Appellant,   vs.  Frederick  Ernst  et  dt.^ 

Appellees. 

[82  Florida,  18.] 

Attestation — Contested  probate — Competency  of  wiTNEsa 

A  will  executed  in  the  year  1885,  attested  by  only  two  witnesses,  though  in- 
operative  as  to  real  estate,  under  McClel.  Dig.  Fla.,  page  985,  section  1, 
requiring  three  witnesses  to  a  devise  of  real  estate,  may  be  valid  as  to  per- 
sonalty, the  statute  having  no  reference  to  wills  of  personalty,  except  as 
to  their  revocation  and  to  nuncupative  wills. 

The  statutory  prohibition  (McClel.  Dig.  p.  987,  §  9)  against  the  admission  of  a 
will  to  probate  on  the  oath  of  a  person  appointed  executor  thereof,  when 
such  person  is  interested  in  the  estate  bequeathed,  or  any  part  of  it,  ap- 
plies only  to  the  probate  in  common  form,  and  does  not  render  such  per- 
son incompetent  as  a  witness  in  a  contest  over  the  will. 

Such  person  is  also  competent  as  a  witness  on  an  issue  of  devisavit  vel  nan  under 
Laws  Fla.  1874,  chapter  1983,  section  1,  providing  that  no  person  shall 
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be  excluded  from  testifyiDg  by  reason  of  his  interest  in  the  action  or  pro> 
ceeding  or  because  he  is  a  party  thereto  except  as  to  a  transaction  or  com> 
munication  between  such  witness  and  a  party  at  the  time  of  the  examina- 
tion, deceased,  the  execution  of  the  will  not  being  a  transaction  between 
the  testator  and  the  legatees  or  devisees. 

Appeal  from  Circuit  Court,  Duval  county,  by  Daniel 
Hays  from  a  decree  refusing  to  admit  to  probate  an  instru- 
ment presented  by  him  as  the  will  of  Johann  C.  Lehmann, 
deceased.  A.  W.  Owens,  in  behalf  of  the  State  having 
filed  a  petition  in  contest. 

M,  C.  Jordan  and  A,  W,  Cockrell  &  SoUy  for  appellant* 
J.  B.  Parrotty  for  appellees. 

Mabry,  J. — On  the  9th  day  of  October,  A.  D.  1885,  Hays, 
the  appellant,  presented  to  the  county  judge  of  Duval 
county  a  writing  purporting  to  be  the  last  will  and  testa- 
ment of  Johann  Christian  Lehmann,  accompanied  with  a 
petition  setting  up  the  fact  that  said  writing  was  executed 
by  Lehmann  as  his  last  will  and  testament,  and  praying 
that  the  same  be  probated  as  such.  The  writing  claimed 
to  be  Lehmann's  will  and  presented  to  the  county  judge, 
purports  to  devise  to  the  proponent,  Hays,  real  estate  situ- 
ated in  Duval  county,  Florida,  and  in  Franklin  county, 
Ohio,  and  also  all  the  bank  account  of  Lehmann  with  the 
Florida  Savings  Bank  and  Eeal  Estate  Exchange,  in  the  city 
of  Jacksonville.  This  writing  is  signed  by  Johann  Christian 
Lehmann  and  attested  by  John  H.  Brown  and  George  W. 
Wetmore,  and  the  attestation  is  that  said  "instrument  was 
at  the  date  thereof  signed,  sealed,  and  published  and  de- 
clared by  the  said  Johann  Christian  Lehmann  as  and  for  his 
last  will  and  testament,  in  presence  of  us,  who,  at  his  re- 
quest, and  in  his  presence,  and  in  the  presence  of  each 
other,  have  subscribed  our  names  as  witnesses."  Brown 
and  Wetmore  made  oath  before  the  county  judge  that  Leh- 
mann, on  the  18th  day  of  September,  1885,  in  their  pres- 
ence, subscribed  said  instrument  as  his  last  will  and  testa- 
ment, and  that  affiants,  at  the  request  of  Lehmann,  and  in 
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his  presence,  and  in  the  presence  of  each  other,  subscribed 
their  names  as  Avitnesses;  also  that,  at  the  time  of  subscrib- 
ing his  name  to  said  instrument,  Lehmann  was  over  twen- 
ty-one years  old,  and  was  of  sound  mind.  Lehmann  died 
on  the  19th  day  of  September,  1885,  in  the  city  of  Jackson- 
ville, where  he  had  resided  for  some  time  before  his  death. 

After  the  presentation  of  the  alleged  will  to  the  county 
judge  for  probate,  and  without  any  action  thereon  by  him, 
A.  W.  Owens  presented  a  petition  in  the  County  Court  of 
Duval  county,  addressed  to  the  judge  thereof,  and  therein 
alleged  that  Lehmann  died  in  Duval  county,  Florida,  on 
the  19th  day  of  September,  A.  D.  1885,  and,  as  petitioner 
was  informed  and  believes,  without  leaving  any  heira  at 
law.  The  proceedings  on  the  part  of  Hays  in  presenting  to 
the  county  judge  the  instrument  of  writing  as  the  will  of 
Lehmann,  with  the  request  that  it  be  probated,  are  set  out 
in  the  petition;  and,  further,  that,  to  the  best  of  petitioner's 
knowledge,  info'rmatioH,  and  belief,  said  Lehmann,  at  the 
time  of  the  making  of  said  instrument,  was  non  compos 
mentis,  and  also  that  said  instrument  purporting  to  be  his 
last  will  and  testament  was  not  signed  by  him,  but  by  some 
one  else,  without  his  request  or  consent.  It  is  also  alleged 
that,  if  said  instrument  for  any  reason  be  invalid,  the  prop- 
erty of  Lehmann,  both  real  and  personal,  will  escheat  to 
the  state  of  Florida,  and  that  petitioner  is  the  attorney  and 
representative  of  the  state  in  the  county  of  Duval. 

The  prayer  of  the  petition  is  that  the  court  will  inquire 
into  the  premises,  as  provided  by  law,  and  will  declare  said 
instrument  null  and  void,  and  appoint  an  administrator  to 
take  charge  of  and  administer  the  goods  and  chattels  of 
said  Lehmann,  deceased. 

This  petition  was  presented  on  the  16th  day  of  October, 
A.  D.  1885,  and  on  the  18th  day  of  March,  1886,  an  order 
was  made  by  the  county  judge,  as  it  is  recited  by  agree- 
ment of  counsel,  that  the  contest  in  the  matter  of  the  will 
of  Johann  Christian  Lehmann  be  heard  on  a  subsequent 
day  in  that  month. 

The  record  discloses  the  testimony  of  several  witnesses 


384  AMERICAN  PROBATE  REPORTS. 

taken  before  the  county  judge  in  reference  to  the  execution 
of  the  alleged  will  by  Lehmann,  and  also  the  decision  of 
said  judge  that  the  said  instrument  was  not  the  last  will  and 
testament  of  said  decedent,  and  should  not  be  allowed  to 
probate  in  said  court.  An  appeal  was  taken  from  this  de- 
cision to  the  Circuit  Court  of  Duval  county,  and,  upon  argu- 
ment there,  the  circuit  judge  decided  that  there  was  no 
error  in  the  record  of  the  County  Court,  and  its  judgment 
was  affirmed.  The  record  is  now  before  us  on  appeal  from 
the  decision  of  the  Circuit  Court. 

It  is  testified  that  four  persons,  Hays,  the  sole  beneficiary 
in  the  will.  Brown  and  Wetmore,  the  subscribing  witnesses, 
and  Clem  Johnson,  were  present  when  it  was  executed, 
and  that  Lehmann  asked  Johnson  to  sign  also  as  a  witness, 
but  he  was  told  that  two  would  do.  The  judge  refers  in 
his  opinion  to  the  fact  that  the  will  was  signed  by  only  two 
witnesses.  At  the  time  of  the  execution  of  the  instrument 
in  question,  wills  devising  real  estate  were  required  by  stat- 
ute to  be  attested  and  subscribed  by  three  or  more  witnesses, 
or  else  they  were  void  and  of  no  effect.  (McClel.  Dig.  p. 
895,  §  1.)  This  means  they  were  void  and  of  no  effect  as 
devises  of  real  estate.  The  statute  did  not  undertake  to 
prescribe  the  mode  of  executing  wills  in  reference  to  the 
disposition  of  personal  property,  further  than  to  regulate 
the  revocation  of  such  wills  when  written,  and  the  estab- 
lishment of  nun-cupative  wills.  In  other  respects  the  com- 
mon-law rule  controlled  the  execution  of  wills  concerning 
personal  property,  and,  according  to  this,  such  wills,  when 
written,  required  no  witness  to  their  execution.  {Meyer  v. 
Fogg,  7  Fla.  292;  Schouler  Wills,  §  318.)  The  instrument 
offered  for  probate  in  the  case  before  us  purports  to  devise 
both  real  and  personal  property,  and,  so  far  as  being  a  will 
of  the  realty,  it  must  fail  in  this  jurisdiction, 'because  it  has 
only  two  attesting  and  subscribing  witnesses.  {Crollyy. 
Clarky  20  Fla.  849.)  The  county  judge  would  for  this  rea- 
son have  been  justified  in  refusing  to  probate  the  instru- 
ment as  a  bequest  of  real  estate,  but  the  absence  of  sub- 
scribing witnesses  would  not  be  enough  to  sustain   its 
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rejection  as  a  will  of  the  personalty,  provided  it  had  the 
requisites  of  a  valid  will  for  this  purpose  in  other  respects. 
While  the  county  judge  refers  in  the  opinion  rendered  by 
him  to  the  fact  that  the  alleged  will  has  but  two  subscrib- 
ing witnesses,  it  is  clear  that  he  based  his  decision  rejecting 
the  proposed  will  in  toto  also  upon  testimony  before  him, 
and  regarded  as  competent.  The  decision,  in  effect,  on  the 
testimony,  was  that  Lehmann  did  not  execute  the  instru- 
ment offered  as  his  will,  and  hence  it  was  not  entitled  to  be 
probated  for  any  purpose.  The  proponent  (appellant  here) 
insists  that  the  county  judge  committed  an  error  in  his 
ruling  on  the  testimony,  and  that  th^  judgment  should  be 
reversed  on  this  account.  This  will  necessitate  a  brief 
reference  to  the  testimony  and  the  rulings  of  the  court 
thereon. 

Hays,  Brown,  Wetmore,  and  Johnson  testified  for  pro- 
ponent that  they  were  present  when  the  instrument  was 
executed,  and  saw  Lehmann  sign  the  same  as  his  will  in 
their  presence,  and  that  Brown  and  Wetmore,  at  his  re- 
quest, in  his  presence,  and  in  the  presence  of  each  other, 
signed  it  as  witnesses.  Hays  is  named  as  executor  of  the 
will,  and  is  sole  beneficiary  therein.  At  the  time  of  Leh- 
mann's  death  he  was  occupying  a  room  in  Hays'  house,  and 
died  there  Hays  says  he  let  Lehmann  have  a  room  after 
he  had  failed  to  get  one  anywhere  else,  and  he  expressed 
great  appreciation  for  this  kindness,  and  said  that  he  had 
been  sick  for  many  years.  While  staying  in  Hays'  house, 
Lehmann  bought  real  estate  in  Jacksonville,  and  consulted 
Hays  about  the  purchase,  and  seemed  to  place  great  confi- 
dence in  him.  Hays  testified  to  attentions  shown  by  him 
to  Lehmann  during  his  last  illness,  and  about  his  wanting 
to  make  a  will,  and  asking  Hays  to  get  some  one  to  write 
it  for  him.  He  then  testified  to  the  writing  of  the  will  and 
its  execution  as  above  stated,  and  also  of  Lehmann's  death, 
the  day  following.  Two  other  witnesses  testified  for  pro- 
ponent that  they  were  familiar  with  Lehmann's  handwrit- 
ing, and  gave  it  as  their  opinion  that  his  name  signed  to 
the  alleged  will  was  genuine.    In  opposition  to  this  show- 
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ing  for  the  proponent,  caveator  introduced  four  witnesses 
two  of  whom,  as  experts,  in  comparing  the  signature  to 
the  alleged  will  and  the  signature  to  a  note  and  mortgage 
introduced  in  evidence,  and  shown  to  have  been  signed  by 
Lehmann,  say  that,  in  their  opinion,  the  signatures  were 
not  made  by  the  same  person,  and  that  the  signature  to  the 
will  was  not  genuine.  Two  other  witnesses,  who  were 
familiar  with  Lehmann's  handwriting,  and  who  were  em- 
ployes in  banks  where  he  did  his  business,  say  that  they 
would  not  have  paid  checks  for  Lehmann  with  the  same 
signature  on  them  that  is  on  the  will.  The  will  and  also 
the  signature  of  Lehmann,  shown  to  be  genuine,  signed  to 
a  note  and  mortgage,  were  before  the  county  judge  when 
he  made  his  decision.  In  considering  the  case,  the  county 
judge  ruled  out  and  refused  to  consider  the  testimony  of 
Hays,  on  the  ground  that  he  was  an  interested  party.  Was 
this  ruling  correct  on  the  issue  then  before  the  county 
judge?  The  statute  provides  that  *^no  will  shall  be  ad- 
mitted to  probate  upon  the  oath  of  any  person  appointed 
executor  or  executrix  thereto,  when  it  shall  appear  by  said 
will  or  otherwise  that  said  person  so  appointed  is  interested 
in  the  estate  therein  bequeathed,  or  any  part  thereof." 
(McClel.  Dig,  p.  987,  §  9.)  This  statute  was  passed  as  an 
amendment  to  the  one  passed  the  year  before,  authorizing 
wills  to  be  admitted  to  probate  upon  the  oath  of  any  person 
appointed  executor  or  executrix  thereto.  (Id.  p.  986.)  These 
provisions  had  reference  to  the  admission  of  wills  to  pro- 
bate in  common  form,  and  without  reference  to  testimony 
over  the  contests  of  wills.  They  provided  that  wills  might 
be  admitted  to  probate  upon  the  oath  of  the  executor  or 
executrix  when  not  interested  in  the  estate  devised,  or, 
where  there  was  no  executor  or  executrix,  upon  the  oath 
of  any  credible  person  having  no  interest  under  the  will, 
that  he  or  she  verily  believed  the  writing  exhibited  as  the 
last  will  and  testament  to  be  the  true  last  will  and  testa- 
ment of  the  deceased.  When  a  will,  with  all  the  essential 
requisities  as  to  its  execution,  and  apparently  genuine,  is 
exhibited  to  the  county  judge  for  probate,  he  would  be 
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authorized,  under  the  provisions  of  the  statute  and  on  the 
oath  of  the  party  mentioned,  to  admit  it  to  probate.  The 
oath  of  the  disinterested  executor  or  other  credible  person 
is  the  formal  proof  required  by  the  statute  to  admit  the  will 
to  probate  in  such  cases,  but  it  has  no  reference  to  the  com- 
petency of  persons  to  testify  to  material  matters  on  a  con- 
test of  the  will.  Section  1,  c.  1983,  Laws  of  1874,  provides 
that  ^*  no  person  offered  as  a  witness  in  any  court,  or  before 
any  oflScer  acting  judicially,  shall  be  excluded  by  reason  of 
his  interest  in  the  event  of  the  action  or  proceeding,  or  be- 
cause he  is  a  party  thereto; "  and  the  proviso  to  this  section, 
excluding  certain  interested  persons  from  testifying  in 
regard  to  any  transaction  or  communication  between  such 
persons  and  a  party  at  the  time  of  examination  deceased, 
does  not,  in  our  judgment,  exclude  Hays  from  testifying 
as  a  witness  to  the  probate  of  the  will  which  was  the  sub- 
ject-matter of  consideration  before  the  court.  A  proceeding 
to  estabUsh  or  invalidate  a  will  rests  upon  different  grounds 
from  ordinary  causes  of  action,  and  are  in  the  nature  of 
proceedings  in  rem.  The  heirs-at-law  and  next  of  kin  and 
devisees  are  usually  nominal  parties,  but  the  proceeding  is 
between  living  parties.  The  cause  of  action  does  not  exist 
until  after  the  death  of  the  testator,  and  he  is  in  no  sense 
then  a  party  of  the  proceeding.  On  a  contest  of  a  will,  the 
subject-matter  of  investigation  is  the  act  of  the  testator  in 
executing  the  will,  and  the  proceeding  is  directed  to  this 
matter.  The  execution  of  a  will  is  not  a  transaction  or 
communication  between  the  testator  and  a  legatee,  and  the 
heirs-at-law,  next  of  kin,  and  devisees  are  competent  wit- 
nesses as  to  the  factum  of  the  execution  of  the  will.  {Qar- 
virCs  Adm^r  v.  WtlliamSy  50  Mo.  206;  Shailer  v.  Bumstead^ 
99  Mass.  112;  Latuyer  v.  Smith,  8  Mich.  411;  Snider  v. 
Burks,  84  Ala.  53;  4  South.  Rep.  225;  Kumpe  v.  Coons,  63 
Ala.  448;  Milton  v.  Hunter,  13  Bush,  163.)  The  county 
judge  committed  an  error,  then,  in  excluding  from  his  con- 
sideration the  testimony  of  Hays  on  the  ground  of  interest. 
What  would  have  been  the  result  had  Hays'  testimony  been 
cast  into  the  judicial  scale  we  cannot  say.   The  decision  was 


388  AMERICAN  PROBATE  REPORTS. 

against  the  validity  of  the  will,  and,  as  it  cannot  be  said 
that  there  was  no  conflict  of  evidence  on  this  point,  the 
exclusion  of  competent  evidence  was  error.  {Simmons  v. 
Spratt,  26  Fla.  449;  8  South.  Rep.  123;  Dickey  v.  Malechi, 
6  Mo.  177.) 

So  far  we  have  considered  the  case,  as  it  seems  by  the 
record  to  have  been  presented  in  the  County  Court,  as  a 
contest  of  the  proposed  will  on  the  caveat  filed  by  the  state 
attorney,  alleging  a  failure  of  heirs  on  the  part  of  Lehmann, 
the  alleged  testator.  In  the  opinion  rendered  by  the  county 
judge,  rejecting  the  will  for  probate,  it  is  stated:  '^It  is  a 
well-established  principle  of  law  that  no  one  but  an  heir  of 
the  realty,  or  entitled  to  distribution,  has  a  right  to  contest 
the  probate  of  a  will  or  a  devise  of  the  realty;  and  it  is  con- 
tended by  counsel  for  petitioner  that  A.  W.  Owens,  Esq., 
representing  the  state  of  Florida,  has  no  right  to  appear  in 
opposition  to  the  application  for  probate  of  the  alleged  will; 
but  there  is  evidence  before  this  court  that  said  Lehmann 
left  heirs  surviving  him,  and  A.  W.  Owens  is  now  recog- 
nized by  the  court  as  counsel  and  proctor  for  and  in  behalf 
of  the  heirs  and  legal  representatives  of  said  Lehmann." 
In  the  bond  filed  by  the  appellant  in  the  appeal  from  the 
County  Court  to  the  Circuit  Court,  Frederick  Ernst  and 
several  others  are  named  as  obligees,  and  it  is  therein 
recited  that  they  contested  the  probate  of  said  will;  and  in 
the  bond  filed  on  appeal  to  this  court  the  same  parties  are 
mentioned  as  obligees,  and  it  is  also  recited  that  they  were 
contestants  of  said  will.  There  is  nothing  in  the  record, 
except  what  is  recited  in  the  opinion  of  the  county  judge 
above  and  the  recitals  in  the  appeal  bonds,  to  show  that 
Lehmann  left  any  heirs,  or  that  any  contest  of  the  will 
was  made  in  their  behalf  in  the  County  Court.  Upon  the 
filing  of  the  caveat  on  the  part  of  the  state  attorney,  the 
record  recites  that,  upon  agreement  of  counsel,  the  contest 
of  the  will  of  Lehmann  was  fixed  for  hearing  on  a  certain 
day.  The  testimony  was  taken,  and,  in  rendering  judg- 
ment thereon,  reference  is  made  for  the  first  time  to  the 
heirs,  and  their  representation  by  the  caveator ^  who  had 


HAYS  V.  ERNST  ET  AL.  389 

commenced  the  contest  by  filing  the  petition  against  the 
probate  of  the  will. 

It  is  said  in  Meyer  v.  Fogg  (7  Fla.  292),  that  the  only  per- 
sons competent  to  contest  the  will  then  under  consideration 
were  the  heirs  of  the  realty  or  distributees  entitled  to  the 
personalty,,  and  there  should  be  allegation  and  proof  of 
such  fact.  The  contestants  of  the  will  in  that  case,  failing 
to  show  such  a  status,  were  not  entitled  to  a  standing  in 
court.  The  testator  left  heirs  in  that  case.  The  county 
judge  had  jurisdiction  of  the  contest  over  the  probate  of 
wills,  and  the  only  statutory  regulation  as  to  the  practice 
before  him  in  such  matters  at  the  time  of  the  decision  in 
the  case  before  us  is  that  in  chapter  1627,  Acts  1868.  {Lavey 
V.  Doig,  25  Fla.  611;  6  South.  Rep.  259.)  Chapter  3886, 
Acts  1889,  makes  special  provision  for  the  contests  of  the 
probate  of  wills,  and  this  act  is  declared  to  be  applicable  to 
wills  of  persons  who  had  died  prior  to  its  passage,  and 
which  had  not  been  admitted  to  prob^-te,  as  well  as  to  wills 
of  persons  who  should  die  after  its  passage;  but  the  decision 
in  this  case  was  made  before  this  act  went  into  effect. 

The  act  of  1868,  supra,  provides  that  the  pleadings  in  the 
County  Court,  sitting  as  a  Court  of  Probate,  shall  be  in 
writing,  and  shall  be  (1)  the  complaint  by  petition,  and  (2) 
the  answer  or  demurrer;  and  that,  upon  filing  the  answer, 
the  cause  shall  be  at  issue.  Considering  an  issue  by  agree- 
ment of  parties  to  have  been  made  upon  the  petition  of 
Hays  to  have  the  will  probated  and  the  caveat  of  the  state 
attorney,  the  case  presented  in  the  County  Court  was  be- 
tween them,  and,  confined  strictly  to  the  record,  there  is 
nothing  to  show  that  the  heirs  of  Lehmann,  if  he  left  any, 
were  before  the  court  as  contestants  of  the  will.  One  of 
the  assignments  of  error  in  the  Circuit  Court  (and  the  same 
is  renewed  here)  was  that  the  alleged  heirs  of  Lehmann 
were  not  parties  to  said  cause  by  any  appropriate  or  legal 
proceeding,  and  were  not,  in  fact,  contestants  of  said  will. 
As  we  have  above  stated,  the  issue  strictly  presented  on  the 
record  in  the  County  Court  was  on  the  caveat  filed  by  the 
state  attorney,  on  the  theory  that  there  were  no  heirs  of  Leh- 
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mann;  and,  considering  it  from  this  standpoint,  the  county 
judge  committed  an  error  in  excluding  the  testimony  of  the 
proponent,  Hays,  if  for  no  other  reason.  The  same  result 
would  follow  if  we  were  to  recognize  A.  W.  Owens  as  rep- 
resenting the  heirs  of  Lehmann.  Inasmuch  as  the  case 
must  be  reversed,  it  is  deemed  proper  to  direct  that,  upon 
the  return  of  the  mandate  of  this  court,  an  issue  be  prop- 
erly made  on  the  petition  of  the  heirs  of  Lehmann,  if  he 
•left  any,  and  they  desire  to  contest  the  said  will,  and  that 
due  proceedings  be  had  thereon  as  provided  by  law. 


Evans'  Estate.    Evans'  Appeal. 

[155  Pennsylvania  State,  646.] 

Remainder  to  heirs- at-law — Vested  or  contingent — Costs 

ON  distribution. 

Under  a  bequest  in  trust  to  pay  to  a  nephew  the  interest  and  so  much  of  the 
principal  as  may  be  necessary  for  his  support,  and  on  his  death,  to  pay  the 
remainder,  if  any,  to  heirs-at-law,  with  a  provision  that  the  legacy  should 
not  be  subject  to  his  debts  or  contracts,  the  remainder  vests  in  his  children 
living  at  the  testator's  death,  subject  to  open  and  iet  in  afterborn  children. 

The  costs  of  an  audit  rendered  necessary  on  the  distribution  of  an  estate,  by 
reason  of  attachments  and  assignments  of  distributive  shares  are  properly 
charged  against  the  shares  attached  and  assigned. 

Appeal  from  Orphans'  Court,  Lancaster  county,  in  pro- 
ceeding to  distribute  a  ^balance  in  the  hands  of  Charles  H. 
Locher,  trustee,  appointed  by  the  court  under  the  will  of 
James  Evans,  deceased,  the  ninth  clause  of  which  was  as 
follows  :  "I  give  and  bequeath  to  my  nephew,  Robert  A. 
Evans,  the  sum  of  five  thousand  dollars,  in  trust,  for  the 
use  and  benefit  of  my  nephew  William  W.  Evans,  for  whom 
I  hereby  appoint  the  said  Robert  A.  trustee,  as  follows : 
That  is  to  say,  the  said  Robert  A.  Evans  shall  invest  the 
said  sum  of  money  at  interest  on  mortgage  or  good  security, 
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and  shall  pay  out  from  time  to  time  the  interest  as  jit  shall 
be  got  in  and  received,  and  also  such  part  of  the  principal, 
to  the  said  William  W.  Evans,  during  his  natural  life,  as 
the  said  Robert  shall  deem  necessary  for  the  comfortable 
support  and  maintenance  of  the  said  William  W.  Evans, 
Mrhose  receipts  alone  shall  be  good  and  valid  discharges  to 
the  said  trustee.  And  after  the  decease  of  the  said  William 
W.  Evans  the  said  trustee  shall  pay  over  the  balance 
remaining,  if  any,  to  the  heirs-at-law  of  the  said  William. 
The  said  legacy  is  not  to  be  subject  to  the  debts  or  contracts 
of  the  said  William  W.  Evans. "  William  W.  Evans  died 
in  September,  1891,  leaving  seven  children,  three  of  whom 
were  born  after  the  death  of  the  testator.  On  November 
21,  1891,  Charles  H.  Locher,  trustee,  filed  his  account  in 
the  register's  office,  which  account  was  confirmed  by  the 
court  and  an  auditor  appointed  to  distribute  who  reported 
in  part  as  follows  : 

A  large  number  of  suits  by  attachments  were  brought 
against  several  of  the  heirs  of  William  W.  Evans,  deceased. 
Before  proceeding,  however,  to  pass  upon  the  merits  of 
these  proceedings,  it  will  be  necessary  to  construe  the 
clause  of  the  will  from  which  the  fund  for  distribution 
arises. 

"  The  counsel  for  Milton  Eby,  an  attachment  execution 
creditor  of  James  Evans,  a  son  of  William  W.  Evans,  de- 
ceased, the  cestui  que  trusty  contends  that  William  W. 
Evans  had,  under  clause  nine  of  the  will  of  the  uncle, 
James  Evans,  deceased,  a  life  estate,  with  a  vested  remain- 
der in  his  children  as  a  class  ;  and  therefore  James  Evans, 
the  grandnephew  of  the  testator,  and  who  was  living  at 
the  death  of  the  testator,  took  a  vested  interest  at  testator's 
death. 

*'  The  principal  words  of  the  clause  of  the  wiU  under  con- 
sideration are  :  *  And  after  the  decease  of  the  said  William 
W.  Evans,  the  said  trustee  shall  pay  over  the  balance  re- 
maining (if  any)  to  the  heirs-at-law  of  the  said  William.' 

"  The  fund  to  be  distributed  is  personal  estate.  The 
rules  and  expressions  relative  to  the  vesting  of  the  personal 
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estate  have  been  derived  in  great  measure  from  the  civil 
law.  Ill  that  system,  legacies  uot  immediately  payable  are 
divided  into  two  classes  :  (1)  Legacies  payable  at  a  future 
time,  certain  to  arrive,  (as  to  which^  dies  legati  was  said 
cessisse,  though  not  veiiisse ;)  and  (2)  conditional  legacies, 
or  legacies  payable  on  an  event  which  might  never  happen. 
The  former  class  were  transmissible  to  the  representatives 
of  the  legatee,  if  he  died  before  the  time  of  payment ;  the 
latter  were  not.     (Hawk.  Wills,  *222.) 

**  This  division,  however,  is  applicable  to  the  English  law 
of  legacies,  which  allows  future  conditional  interests  to  be 
transmitted  to  the  representatives  of  the  legatee,  and  which 
considers  some  kinds  of  conditional  gifts  as  ^vested  subject 
to  be  divested,'  i,  e.,  subject  to  a  condition  subsequent  and 
not  precedent.     Id. 

''  The  only  definition  that  can  be  given  of  the  word 
*  vested '  in  English  law,  has  applied  to  future  interests 
other  than  remainders,  is  that  it  means  ^  not  subject  to  a 
condition  precedent.'  What  amounts  to  a  condition  prece- 
dent, the  cases  only  can  determine.     Id. 

**  In  New  Jersey  it  is  held  that,  whether  a  legacy  is  con- 
tingent or  vested  depends  not  upon  the  time,  but  upon  the 
event  upon  which  it  is  to  take  effect.  If  the  event  is  un- 
certain, the  legacy  is  contingent,  though  the  time  is  fixed  ; 
and,  if  certain,  it  is  vested,  although  the  time  is  uncertain. 
A  gift  at  the  death  of  A.  is  vested,  not,  it  would  seem  for 
the  reason  given  by  the  English  authorities,  but  because 
the  event  is  certain  to  happen.  {Thomas  v.  Anderson^  21 
N.  J.  Eq.  22  ;  Beatiy  v.  Montgomeryy  id.  324.) 

*'The  inclination  is  to  confine  the  uncertain  events  which 
will  make  a  legacy  contingent  to  those  which  are  personal 
to  the  legatee.  ( Van  Dyke  v.  Vanderpool,  14  N.  J.  Eq.  206.) 

'^A  similar  doctrine  is  laid  down  in  Tayloe  v.  Mosher,  29 
Md.  443.  In  this  latter  case  the  court  say  :  *  To  maJq)  an 
estate  contingent  it  must  appear  from  the  language  used 
and  the  nature  and  circumstances  of  the  case  that  the  time 
of  payment  was  made  the  substance  of  the  gift,  and  that 
the  testator  meant  that  time  as  the  period  of  vesting. ' 
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**  The  general  doctrine  in  this  country  is  that  a  postpone- 
ment will  not  of  itself  create  a  contingency,  unless  it  be 
upon  an  event  of  such  nature  that  it  is  to  be  presumed  the 
testator  intended  to  make  no  gift  unless  the  event  hap- 
pened, or,  as  it  is  sometimes  put,  unless  the  time  be  an- 
nexed to  the  substance  of  the  gift.  ( Van  Wyck  v.  Blood- 
good,  1  Bradf.  Sur,  154.)  In  Pennsylvania  the  same  doc- 
trine prevails.  {Chevfs  Appeal^  37  Pa.  St.  29 ;  MufUen- 
berg's  Appeal,  103  Pa.  St.  591.) 

* '  The  rule  of  interpretation  iert  Rule.  A  bequest  in  the 
form  of  a  direction  to  pay  and  divide  at  a  future  period  vests 
immediately,  if  the  payment  be  postponed  for  the  conven- 
ience of  the  estate,  or  to  let  in  some  other  interest. 
(Hawk.  Wills,  *232  ;  McOilVs  Appeal,  61  Pa.  St.  49,  and 
authorities  therein  considered  and  approved.) 

'^  Thus,  under  a  bequest  to  trustees  in  trust  for  A,  dur- 
ing his  life,  and  after  his  death  to  pay  and  divide  among 
his  children,  the  shares  of  children  living  ip  the  lifetime  of 
A.  are  vested,  and  pass  to  their  representatives.  (Hawk. 
Wills,  supra). 

''  In  doubtful  cases  the  law  requires  the  construction  to 
be  made  in  favor  of  vested  remainders,  in  preference  to 
contingent,  and  indefeasible  estates  in  preference  to  defeas- 
ible.   {Womrath  v.  McGormack,  61  Pa.  St.  504.) 

**  Assuming,  then,  that  if,  under  the  will  as  it  was  in 
fact  drawn,  William  W.  Evans  took  an  estate  for  life,  the 
question  is  whether  the  estate  over  was  vested  in  his  children 
at  testator's  death,  or  was  contingent  during  his  lifetime, 
and  at  his  death  vested  in  those  who  were  then  his  *  heirs- 
at-law  '  or  legal  heirs.  The  counsel  contra  contends  that 
the  latter  construction  is  the  correct  one.  This  leads  us  to 
the  question  of  the  intent  of  the  testator  as  to  the  form  of 
the  concluding  part  of  the  bequest ;  that  is,  the  words 
*  heirs-at-law  *  of  the  said  William. 

**In  this  country  the  meaning  of  the  term*  heirs'  de- 
pends upon  the  nature  of  the  property ;  and  whether  the 
gift  be  substitutional  or  original,  a  bequest  of  personalty  to 
the  heirs  of  A.  is  a  gift  to  those  who  would  be  entitled  ta 
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the  personal  estate  of  A.  under  the  statutes  of  distribu- 
tions. (Hawk.  Wills,  *91,  note  1 ;  Ehy^s  Appeal,  84  Pa. 
St.  241 ;  Appeal  of  Comly,  136  Pa.  St.  159  ;  20  Atl.  Rep. 
397  ;  Beck's  Appeal,  78  Pa.  St.  435  ;  Ashton's  Estatey  134 
Pa  St.  395 ;  19  Atl.  Rep.  699.) 

''In  the  latter  case  cited  the  words  of  the  will  were  : 
'  Then  in  trust  to  and  for  the  use  of  the  right  heirs  of  him, 
the  said  Charles  T.  Ash  ton,  in  equal  shares';  and  the  Su- 
preme Court,  in  construing  this  clause  to  mean  those  enti- 
tled under  the  statute  of  distributions,  says:  'The  two 
nephews  of  Charles  T.  Ashton  take,  not  by  representation, 
but  directly  under  their  grandfather's  will  as  next  of  kin 
of  their  deceased  uncle.  (See,  also,  Eldridge  v.  Eldridge, 
(N.  J.  Ch.)  3  Atl.  Rep.  61.) 

"  In  the  case  of  Beck's  Appealy  supra,  the  testator  in  the 
will  before  the  court  said  that  his  widow  should  receive 
during  her  life  the  interest  of  one  thousand  dollars,  to  be 
put  at  interest  by  his  executors,  '  and,  should  the  interest 
of  the  same  be  insufficient  to  provide  for  her,  then  as  much 
of  the  principal  as  may  be  required.' 

"  The  counsel,  in  opposition  to  the  view  taken  by  coun- 
sel for  Milton  Eby,  attachment  execution  creditor  of  James 
Evans,  contends  that  the  interest  of  the  children  of  William 
W.  Evans  is  but  a  contingent  legacy,  and  relies  on  the  case 
of  Pleasonton's  Appeal  (99  Pa.  St.  369);  but  a  glance  at  the 
case  shows  clearly  the  intention  of  the  testator  there  was  to 
take  the  case  out  of  the  general  rule. 

"In  bequests  of  personalty  no  legal  significance  attaches 
to  the  word 'heirs,'  {Ashton' s  Estate,  supra,)  There  is 
nothing  in  the  context  of  the  will  before  us  to  indicate  a 
contrary  intention  to  take  the  present  case  out  of  the  rule 
that  when  the  word  '  heirs,'  is  used  in  a  gift  of  personalty 
it  is  employed  to  denote  those  who  are  entitled  to  take  un- 
der the  statute  of  distributions.  The  heirs  here,  under  the 
rule,  are  evidently  the  children  of  William  W.  Evans,  de- 
ceased, the  cestui  que  trust ;  and  as  such,  these  children 
take  not  by  representation,  but  directly  under  their  grand- 
uncle's  will. 
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*'  The  most  of  these  children  were  in  esse  at  the  time  of 
the  testator's  death.  Robert  A.,  William  G.,  and  William 
W.  were  born  since.  *  But  it  is  now  settled  that,  where  a 
particular  estate  or  interest  is  carved  out,  with  a  gift  over 
to  the  children  of  the  person  taking  that  interest,  or  of  any 
other  person,  the  limitation  will  embrace  not  only  the  ob- 
jects living  at  the  death  of  the  testator,  but  all  who  shall 
subsequently  come  into  existence  before  the  period  of  dis- 
tribution. Such  a  remainder  vests  in  objects  to  whom  the 
description  applies  at  the  death  of  the  testator,  subject  to 
open  and  let  in  others  answering  the  description  as  they 
are  born  successively.  As  to  the  latter,  the  remainder  is 
contingent  until  they  are  in  esse,  but  then  it  immediately 
vests,  and  from  thenceforth  is  attended  by  all  the  proper- 
ties incidental  to  vested  estates. '  ( Minnig  v.  Batdorff,  5 
Pa.  St.  505;  Bower's  Estate,  11  Phila.  620.) 

**  The  intent  of  the  testator  was  without  doubt  to  give  all 
the  children  of  William  W.  Evans  a  vested  legacy.  The 
life  estate  or  legacy  to  the  father  was  evidently  a  spend- 
thrift trust,  and  purposely  made  an  active  trust  to  save  as 
much  of  the  principal  of  the  fund  set  apart  as  possible  for 
these  children,  as  well  as  to  provide  for  a  liberal  mainten- 
ance and  support  of  the  cestui  que  trust.  Indeed,  the  clause 
of  the  will  under  consideration  says  that  *  the  said  legacy  is 
not  to  be  subject  to  the  debts  or  contracts  of  the  said  Wil- 
liam W.  Evans.'  It  follows  that  the  whole  estate  is  in  the 
children  of  the  cestui  que  trust  in  equal  shares.     *     *     * 

* '  One  question  more  has  been  referred  to  your  auditor, 
and  yet  remains  to  be  considered.  The  counsel  for  Gertrude 
K.  Cox,  legatee,  asks  that  the  costs  of  this  audit  be  imposed 
upon  those  distributive  shares  the  assignments  or  attach- 
ments of  which  have  rendered  an  audit  necessary. 

The  auditor's  first  impression  was  to  tax  the  whole  fund 
for  distribution  with  the  costs  of  audit,  in  accordance  with 
our  practice.  It  seems  to  him  that  a  departure  from  this 
feature  of  our  practice  might  establish  a  precedent  which 
our  courts  would  be  loath  to  adopt.  The  case  before  us, 
however,  is  an  unusual  one  and  a  careful  consideration  of 
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the  matter  has  induced  the  auditor  to  change  his  view  hj 
granting  the  request  The  transferees  and  attachees  of 
the  several  interests  can  file  exception  thereto,  and  thus 
appeal  to  the  court  from  the  judgment  of  your  auditor, 
should  they  deem  it  just  and  proper. 

It  is  true  that  the  counsel  for  Mrs.  Cox  objected  to  the 
appointment  of  an  auditor,  so  far  as  her  share  was  con- 
cerned, as  appears  by  a  minute  of  the  same  on  the  back  of 
the  account  at  the  time  the  court  made  the  appointment  to 
distribute  the  balance  in  the  hands  of  the  accountant ;  but 
your  auditor  does  not  understand  that  the  appointing 
judge  intended,  in  so  doing,  to  pass  upon  the  question 
now  before  us,  to  even  affect  the  same.  Indeed,  it 
was  proper  for  counsel  to  take  this  preliminary  step  in  be- 
half of  his  client,  for  a  neglect  to  do  so  would  have  un- 
doubtedly have  been  taken  as  a  consent  to  the  appointment 
to  her  prejudice. 

'*  It  is  not  so  much  the  amount  of  money  involved  as  the 
apparent  unfairness  of  the  proceedings  should  a  part  of  the 
costs  of  audit  be  imposed  upon  the  distributive  shares  not 
in  dispute.  Had  not  the  other  shares  have  been  in  dispute 
an  audit  would  have  been  unnecessary.  Under  the  cir- 
cumstances, to  impose  a  tax  upon  the  former  would  cer- 
tainly not  be  equitable.  On  the  other  hand,  '  the  dancer 
should  pay  for  the  fiddler.'  It  will  not  be  much,  if  any 
burden  upon  the  scrambling  creditors  whose  vigilance  has 
been  rewarded  by  payment  of  their  respective  claims  in  full. 
The  costs  of  audit  are  deducted  from  the  shares  indispute.'^ 

JB.  i^.  DaviSy  for  appellant. 

A.  J.  Eberly,  for  the  appellee  trustee. 

N.  F.  Hall  and  Brown  <fe  Hensel,  for  other  appellees. 

Per  Curiam. — The  subjects  of  complaint  in  this  case  are 
the  refusals  of  the  court  to  sustain  the  several  exceptions 
to  the  auditor's  report,  recited  in  the  six  specifications  of 
error,  respectively.     An  examination  of  the  record  discloses 
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nothing  that  requires  either  a  reversal  or  modification  of 
the  decree.  We  quite  agree  with  the  learned  president  of 
the  Orphans'  Court  in  saying :  ''  We  have  failed  to  find 
anything  to  convince  us  that  the  learned  auditor  has  erred 
with  reference  to  the  matters  complained  of  by  the  except- 
ant, either  as  to  the  distribution  or  disposition  of  the  costs." 
The  facts  are  clearly  stated  by  the  auditor,  and  the  ques- 
tions arising  thereon  are  so  satisfactorily  disposed  of  by  him 
that  we  afiirm  the  decree  on  his  report. 

Decree  affirmed^  and  appeal  dismissed,  at  appellant's 
costs. 


Kelly  vs.  Richardson,  Executor. 

[100  Alabama,  584.] 

Codicil  —  Construction  —  Deed  as  codicil  —  Legacies  and 
DEVISES— General  and  specific — Abatement — Contracts 

OF  LEGATEES  —  DUTY  OF  EXECUTOR. 

A  codicil  commencing  "Additional  to  page  1,  from  second  clause.  Second. 
After  paying  all  my  just  debts  "  and  containing  no  other  clause,  ii  lo  be 
construed  as  a  revocation  of  and  substitute  for  the  second  clause  of  the 
will,  which  begins  in  the  same  manner,  both  the  original  clause  and  the 
codicil  purporting  to  bequeath  all  the  personal  property  of  the  testator. 

An  instrument  executed  by  testator  after  making  his  will,  purporting  to  con- 
vey certain  real  estate  in  consideration  of  kind  services  rendered  by  the 
grantee  and  a  nominal  sum,  reserving  to  himself  the  use  of  the  property 
and  the  possession  of  thu  instrument  during  his  life  **  then  this  conveyance 
to  be  delivered  to  "  the  grantee,  may,  if  executed  as  required  by  the  statute, 
operate  as  a  codicil  to  the  will. 

A  bequest  of  all  of  testator's  property  with  certain  specified  exceptions  is  a  gen- 
eral legacy,  as  are  also  bequests  of  specific  sums  of  money  not  directed  to 
be  paid  out  of  any  particular  fund. 

A  bequest  of  a  stock  of  merchandise,  books,  accounts,  notes,  store  fixtures  and 
everything  belonging  in  a  certain  store  is  a  specific  legacy. 

All  devises,  whether  by  specific  description  or  by  residuary  clauses,  are  spe- 
cific, except  in  so  far  as  they  may  include  after  acquired  real  estate  as 
to  which  the  devise  is  general  unless  it  is  so  described  as  to  admit  of  its 
identification. 
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A  bequest  of  a  mercantile  business  is  not  relieved  of  liability  for  the  general 
indebtedness  of  the  estate  by  a  provision  that  the  legatee  shall  assume  all 
the  liabilities  of  the  business,  but  stands  on  the  same  footing  with  other 
specific  legacies  as  to  such  general  indebtedness. 

If  tlie  property  included  in  such  bequest  is  not  sufficient  to  pay  the  liabilities 
of  the  business  the  balance  is  to  be  paid  in  the  same  manner  as  the  other 
indebtedness  of  the  estate. 

General  devises  contribute  ratably  with  general  legacies  to  debts  of  the  estate 
and  the  expenses  of  administration  and  after  these  are  exhausted  specific 
legacies  and  devises  abate  pro-rata,  if  necessary  to  make  up  any  deficiency. 

Testator  having  bequeathed  to  one  person  all  of  his  personal  property  except- 
ing stock  of  merchandise,  books,  accounts,  notes,  store  fixtures  and  every- 
thing belonging  in  a  specified  store  which  he  gave  to  another  person,  and 
not  having  charged  the  pecuniary  legacies  on  the  realty,  neither  the 
general  bequest  first  mentioned,  nor  the  specified  legacy  of  the  excepted 
property  will  be  held  to  include  money  in  bank  or  in  the  store. 

Under  an  agreement  by  which  one  legatee  purchases  the  interest  of  another 
and  agrees  that  the  executor  shall  hold  his  interest  in  the  estate  in  pledge 
for  the  latter,  until  he  has  paid  the  purchase  and  shall  not  pay  or  surren- 
der to  him  any  part  of  the  estate  till  it  is  paid,  the  executor  may  out  of 
any  money  in  nis  hands  going  to  the  purchaser  pay  that  sum,  but  has  no 
authority  for  that  purpose  to  convert  into  money  property  specifically  de- 
vised or  bequeathed. 

A  sale  of  the  interest  of  one  as  legatee  and  devisee  will  not  embrace  land  de- 
scribed in  an  instrument  supposed  to  be  a  deed  from  the  testator  to  the 
devisee,  but  which  can  operate  only  as  a  codicil  to  the  will. 

Appeal  from  Chancery  Court,  Butler  county. 

The  bill  in  this  case  was  filed  by  J.  C.  Richardsou,  as  the 
executor  of  J.  T.  Perry,  deceased,  against  the  persons  to 
whom  the  said  J.  T.  Perry,  by  his  last  will,  bequeathed  his 
personal  property  and  devised  his  realty,  and  prayed  that 
the  administration  of  said  estate  be  removed  into  the  Chan- 
cery Court,  that  the  will  be  construed,  and  that  the  execu- 
tor be  directed  as  to  his  administration  of  the  said  last  will 
and  testament. 

Stallings  &  Wilkinson^  for  appellants. 

J,  C.  Richardson,  for  appellees. 

McClellan,  J.  — J.  C.  Richardson,  as  executor  of  the 
last  will  and  testament  of  J.  T.  Perry,  deceased,  filed  his 


KELLY  V.  RICHARDSON.  399 

bill  ill  the  Chancery  Court  of  Butler  county  against  Sarah 
E.  Kelly,  J.  M.  Carroll,  and  others,  the  devisees  and  legatees 
thereunder,  praying  that  the  administration  of  the  dece- 
dent's estate  be  removed  from  the  Probate  into  the  Chan- 
cery Court,  and  there  managed,  administered,  and  settled; 
that  the  will  of  the  deceased  be  interpreted  and  construed 
by  the  Chancery  Court,  and  that  rights,  interests,  and 
duties  of  the  executor,  devisees,  and  legatees  thereunder 
be  declared;  that  the  duties  and  liabilities  of  the  executor 
in  respect  of  a  certain  contract  made  by  and  between  said 
Carroll  and  said  Kelly  be  determined;  that  a  certain  "pre- 
tended deed  "  signed  by  the  testator  shortly  before  his  death, 
and  found  in  the  hands  of  Carroll,  purporting  to  convey  a 
lot  or  parcel  of  land  to  said  Kelly,  be  annulled  and  canceled, 
or  held  to  be  a  part  of  said  will,  etc.  The  bill  also  contains 
the  general  prayer  for  relief.  There  is  some  suggestion  in 
the  bill,  made  by  a  reference  to  the  averments  of  another 
bill,  in  a  different  case,  where  the  charge  was  directly  ad- 
vanced, that  Carroll  had  wrongfully  and  fraudulently  got- 
ten possession  of  a  large  sum  of  money  which  Perry  had 
at  the  time  of  his  death,  and  upon  this  suggestion  the  pres- 
ent bill  sought  a  recovery  from  Carroll  of  this  alleged  fund. 
Evidence  was  adduced  in  that  connection,  but  no  decree 
was  entered  on  this  part  of  the  case,  and  no  question  con- 
nected with  it  is  now  presented  for  our  consideration.  The 
fact  that  some  question  is  raised  as  to  the  validity  of  a 
codicil  to  the  will  is  also  stated  in  the  bill,  and  the  Chancery 
Court  is  asked  to  determine  whether  the  codicil  is  valid  or 
not,  but  this  inquiry  is  not  pursued  beyond  this  suggestion 
and  prayer.  The  will  and  codicil  were  duly  probated  and 
established  in  the  Probate  Court.  No  decree  on  the  validity 
of  either  was  passed  by  the  Chancery  Court,  but  that  court 
treated  and  considered  the  will  and  codicil  together  as  con- 
stituting the  last  testament  of  the  deceased,  and  so  we  will 
consider  them. 

No  objection  is  here  urged  to  the  decree  of  the  chancellor, 
in  so  far  as  it  removed  the  administration  of  the  estate 
from  the  Probate  into  the  Chancery  Court.     The  propriety 
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of  and  the  necessity  for  that  action  appear  to  have  been 
conceded  by  all  parties  on  the  hearing. 

The  questions  of  chief  importance  raised  by  this  record 
bear  upon  the  construction  of  the  testator's  wiU  and  codicil, 
and,  that  these  may  be  the  more  clearly  presented,  those 
instruments,  omitting  their  formal  parts,  are  here  copied, 
as  follows: 

* '  First.  My  will  is  that  all  my  just  debts  and  funeral  ex- 
penses, including  a  monument  over  my  grave,  be  paid  out 
of  my  estate  as  soon  after  my  death  as  convenient.  Second. 
After  paying  all  my  just  debts  and  funeral  expenses,  as 
heretofore  described,  I  give,  devise,  and  bequeath  to  my 
beloved  sister  Mahala  I.  Rothenhofer  all  my  personal  prop- 
erty except  my  piano,  which  I  give,  devise,  and  bequeath 
to  my  neice  Henrietta  Dohrmeier,  and  my  parlor  set  of 
furniture,  including  carpet  and  parlor  pictures  of  every 
kind,  that  is  in  my  parlors,  to  my  neice  Bessie  Dohrmeier. 
Third.  I  give,  devise,  and  bequeath  five  hundred  dollars  in 
cash  to  each  of  my  sisters  Mahala  I.  Rothenhofer,  Martha 
I.  Fulmore,  and  my  sister-in-law  Georgiana  V.  Carix)ll, 
which  shall  be  paid  over  to  them  by  my  executors  within 
twelve  months  after  my  death,  or  sooner,  if  practicable. 
Real  estate: 

I  give,  devise,  and  bequeath  to  my  nephew  J.  M.  Carroll 
my  two  brick  stores  and  lots  on  the  corner  of  Commerce 
and  Boiling  streets,  each  fronting  tw^enty-five  feet  on  Com- 
merce street,  and  running  back  125  feet;  but  if  he  should 
die  without  issue,  before  the  reversion  or  remainder  shall 
come  into  his  possession,  then  I  give,  devise,  and  bequeath 
the  same  to  my  niece  Fannie  Bell  Dohrmeier,  her  heirs  and 
assigns,  forever.  Fourth.  I  give,  devise,  and  bequeath  to 
my  niece  Fannie  Bell  Dohrmeier  my  hotel  and  lot  known 
as  the  '  Perry  House,'  on  the  north  side  of  Commerce  street, 
fronting  about  fifty  feet  on  Commerce  street,  and  running 
back  100  feet.  Also,  I  give,  devise,  and  bequeath  to  my 
niece  Fannie  Bell  Dohrmeier  my  two  one-story  brick  stores 
and  lots  west  and  adjoining  the  '^  Perry  Hotel  *'  and  the  L. 
and  N.  R.  R.  right  of  way.     Fifth.  I  give,  devise,  and  be- 
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queath  to  my  neice  Henrietta  Dohrmeier  my  two  brick 
storehouses  and  lots  on  the  south  side  of  Commerce  street, 
described  as  follows,  i  e.,  the  third  and  fourth  stores  from 
the  corner  of  Commerce  and  Boiling  streets,  and  immedi- 
ately east  and  adjoining  the  two  stores  that  I  have  given 
to  J.  M.  Carroll,  fronting  twenty  feet  on  Commerce  street, 
and  running  back  125  feet  each,  one  now  occupied  by  Prof. 
J.  P.  Steele,  and  the  other  by  H.  Potter.  Sixth.  I  give, 
devise,  and  bequeath  to  my  niece,  Bessie  Dohrmeier,  my 
two  two-story  brick  stores  on  the  south  side  of  Commerce 
street,  known  as  tlie  ^  Sol  Erick  Dry  Goods  Store '  and 
'Lichten  &  Co.  Drug  Store,' each  fronting  twenty  feet, 
on  Commerce  street,  and  running  back  100  feet,  imme- 
diately east  and  adjoining  the  two  stores  that  I  have 
given  to  Henrietta  Dohrmeier,  they  being  the  fifth  and 
sixth  stores  from  the  corner  of  Commerce  and  Boiling 
streets.  Seventh.  I  give,  devise,  and  bequeath  to  my  niece 
Eva  Dohrmeier,  my  two  one-story  brick  store-houses  and 
lots  on  the  north  side  of  Commerce  street,  fronting  about 
forty -five  feet  on  Commerce  street,  and  running  back  100 
feet,  immediately  east  and  adjoining  the  iiotel  known  as 
the  'Perry  House,'  and  now  occupied  by  J.  C.  Bryan  as  a 
billiard  and  drinking  saloon.  Eighth.  I  give,  devisd,  and 
bequeath  to  my  nephew  Herman  Perry  Dohrmeier  all  other 
property  which  I  may  died  seised  and  possessed  of,  or  that 
I  may  be  entitled  to  at  the  time  of  my  death.  And  I  hereby 
appoint  my  nephew  J.  M.  Carroll,  Edward  Crenshaw,  and 
J.  C.  Richardson  to  be  the  executors  of  this,  my  last  will 
and  testament;  and  I  hereby  authorize  them,  or  the  survi- 
vors of  them,  to  do  all  things  necessary  to  carry  out  the 
terms  of  this  will,  and  to  avoid,  if  possible,  the  necessity  of 
going  into  any  of  the  courts  to  settle  up  this  will.  It  is  my 
wish,  too,  in  case  of  disagreement  between  any  of  the  par- 
ties to  this  will,  that  the  same  shall  be  settled  by  arbitra- 
tion, instead  of  going  into  Chancery  or  any  other  court  with 
it  The  said  executors,  or  such  of  them  as  act,  shall  give 
bond  and  security  in  the  sum  of  ten  thousand  dollars  for 
the  faithful  performance  in  carrying  out  the  terms  and 
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provisions  of  this  will;  said  bond  to  be  taken  and  approved 
by  the  probate  judge  of  this  county.  To  all  of  vi^hich  I  set 
ray  hand  and  seal  this  the  10th  day  of  February,  1887." 

The  codicil:  "Codicil.  Additional  to  page  1,  from  second 
clause.  Second.  After  paying  aU  my  just  debts  and  funer- 
al expenses,  as  heretofore  described,  I  give,  devise,  and 
bequeath  to  my  beloved  sister,  Mahala  J.  Rothenhofer,  all 
my  personal  property,  excepting  stock  of  merchandise, 
books,  accounts,  notes,  store  fixtures,  and  everything  be- 
longing in  said  store  now  occupied  by  me  on  corner  of 
Commerce  and  Boiling  streets,  to  my  nephew  J.  M.  Carroll, 
who  will  assume  all  the  liabilities  of  the  store,  and  continue 
the  business  as  heretofore,  and  he  would  (will?)  provide  for 
the  welfare  of  my  beloved  sister  Elizabeth  Kelly,  and  my 
sister-in-law  Georgiana  V.  Carroll,  as  long  as  they  live  and 
will  accept." 

It  is  clear,  we  think,  that  this  codicil  was  intended,  not 
as  an  addendum,  merely,  to  the  second  clause  of  the  will, 
but  as  a  revocation  and  expurgation  of  that  clause,  in  its 
entirety,  and  the  substitution  of  the  new  provisions  in  lieu 
of  it.  The  codicil  is  stated  to  be  **  additional," not  to  clause 
second,  but  ^^  to  page  1,  from  (or  commencing  with)  second 
clause."  With  this  identification  of  the  point  in  the  origi- 
nal paper  where  the  codicil  is  to  be  inserted  in  the  reading 
of  both  as  one  instrument,  the  body  of  the  addition  to  page 
1  is  denominated  "  Second."  There  being  only  one  clause 
in  the  codicil,  this  word  could  have  been  used  only  for  the 
purpose  of  referring  it  to  its  proper  place,  as  clause  second 
in  the  original  will ;  and  this  idea  finds  further  support  in 
the  fact  that  the  language  of  the  codicil,  down  to  the  ex- 
ception stated  therein,  is  precisely  that  of  the  original 
clause  down  to  the  exception.  The  original  clause,  in  other 
words,  bequeathed  all  of  the  testator's  personalty  to  Mrs. 
Rothenhofer,  with  certain  exceptions  in  specie  to  Henrietta 
and  Bessie  Dohrmeier,  respectively.  The  codicil,  in  identi- 
cal terms,  bequeathed  all  of  the  personalty  to  Mrs.  Rothen- 
hofer, with  certain  specific  and  entirely  different  exceptions 
to  J.  M.  Carroll.     Each  of  the  provisions,  in  terms,  covers 
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all  of  the  testator's  personal  estate,  and  disposes  of  it.  It 
may  well  be  that  the  testator,  having  determined  upon  the 
provision  for  Carroll,  and  seeing  that  thereby  the  value  of 
his  bequest  to  Mrs.  Rothenhofer  would  be  greatly  lessened, 
had  in  mind  to  maintain  the  quantum  of  her  legacy  to  the 
extent  that  could  be  done  by  striking  out  the  exception 
originally  embraced  in  the  clause  **  second,"  and  revoking 
the  legacies  thereunder  given  to  the  Dohrmeiers.  Certain  it 
is  that  these  clauses  cover  the  same  field,  and  to  the  same 
extent  the  personalty,  and  all  the  personalty  of  the  estate. 
Certain  it  is,  also,  that  they  are  wholly  inconsistent  with 
each  other  as  respects  their  several  exceptions  from  the 
general  bequests  of  all  personalty,  and  their  specific  legacies 
out  of  and  embracing  in  each  instance  all  of  the  property 
excepted  from  the  general  bequest  to  Mrs.  Rothenhofer ; 
and  of  course  the  codicil  must  be  upheld,  the  effect  being  a 
revocation  of  the  specific  legacies  to  Henrietta  and  Bessie 
Dohrmeier.  The  chancellor  erred  in  his  decree  upon  this 
matter. 

There  is  another  instrument  brought  to  light  in  this  case, 
which  in  our  opinion  must,  if  and  when  probated,  as  it  may 
be,  operate  as  a  codicil  to  the  will  of  J.  T.  Perry.  We  refer 
to  the  paper  executed  by  the  testator  on  June  21,  1887, 
which  is  in  the  following  language  : 

**  State  of  Alabama,  Butler  county.  Know  all  men  by 
these  presents,  that  I,  John  T.  Perry,  of  the  county  and 
state  aforesaid,  for  and  in  consideration  of  kind  and  valu- 
able services  rendered  to  me  by  Elizabeth  Kelly,  of  the 
county  and  state  aforesaid,  and  also  for  the  further  con- 
sideration of  $5.00  to  me  in  hand  paid,  the  receipt  of  which 
is  hereby  acknowledged,  have  given,  granted,  bargained, 
and  sold,  and  by  these  presents  do  give,  grant,  bargain,  sell, 
and  convey,  unto  the  said  Elizabeth  Kelly,  the  following 
described  lot  or  parcel  of  land,  viz. :  One  house  and  lot 
known  as  the  *Conley  Place,'  bounded  on  north  by  Com- 
merce street,  on  south  by  Geo.  W.  Bryan's  lot,  on  the  east 
by  an  alley,  on  the  west  by  Mrs.  Rothenhof  er's  lot — contain- 
ing one-half  acre,  more  or  less,  situated  in  the  city  of 
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Greenville,  county  and  state  aforesaid,  together  with  all 
and  singular,  the  hereditaments  and  appurtenances  there- 
unto belonging,  to  have  and  to  hold  the  aforegranted 
premises  unto  the  said  Elizabeth  Kelly,  her  heirs  and  as- 
signs, as  against  myself,  my  heirs  and  assigns,  and  against 
all  persons  claiming  or  to  claim  the  same  by  or  through  me 
in  any  manner  whatever,  but  reserving  unto  myself  the 
use,  occupation,  and  enjoyment  and  control  of  the  same 
for  and  during  the  term  of  my  natural  life,  and  I 
am  to  retain  the  possession  of  this  conveyance  dur- 
ing the  term  of  my  natural  life;  then  this  conveyance 
to  be  delivered  to  the  said  Elizabeth  Kelly.  In  witness 
whereof,  I  hereunto  set  my  hand  and  seal  this  twenty -first 
day  of  June,  1887.  J.  T.  Perry.  [SeaL]  In  presence  :  S. 
J.  Boiling,  J.  M.  Carroll."  It  is  most  clear  that  this  instru- 
ment is  inoperative  as  a  deed.  It  conveyed  no  estate  in 
possession  or  in  title  during  the  life  of  Perry.  He  was  not 
only  to  retain  ^*  the  use,  occupation,  enjoyment,  and  con- 
trol ''  of  the  land  for  the  term  of  his  natural  life,  but  by  the 
express  terms  of  the  paper  there  was  to  and  could  be  no 
delivery  of  the  instrument,  in  escrow  or  otherwise,  until 
after  his  death,  and  in  legal  contemplation  posthumous 
deUvery  is  no  delivery  at  all.  {Richardson  v.  Iron  Co,y  90 
Ala.  266;  8  South.  Rep.  7.)  On  this  state  of  case  the  instru- 
ment is  void  as  a  deed,  but  if,  as  seems  probable,  it  was 
executed  with  the  formalities  requisite  to  a  will,  it  may, 
when  proved  as  a  codicil  to  the  will,  operate  as  a  testamen- 
tary disposition  of  the  house  and  lot  described  in  it  to  Mrs. 
Kelly.  {Crocker  v.  Smithy  94  Ala.  295  ;  10  South.  Rep. 
358;  Trawick  v.  Davis,  85  Ala.  342  ;  5  South.  Rep.  83 ; 
Kyle  V.  Perdue,  87  Ala.  423;  6  South.  Rep,  296.) 

Putting  the  codicil  first  considered  in  the  stead  of  the 
second  clause  of  the  wiU,  and  adding  to  the  will  this  paper 
of  June  21,  1887,  as  a  codicil  thereto  —  which  we  will  as- 
sume, for  the  purpose  of  this  opinion,  has  been  probated  as 
such  —  it  is  now  to  be  considered  what  is  the  character  of 
its  several  bequests  and  devises,  in  respect  of  the  first  being 
specific,  demonstrative,  or  general,  and  of  the  second  (de- 
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vises)  being  specific  or  general,  with  a  view  to  determining 
in  what  order  they  shall  be  abated  or  adeemed  through 
contribution  to  the  payment  of  the  debts  of  the  estate,  and 
the  expenses  of  its  administration.  The  principles  of  law 
in  this  connection  are  plain  and  familiar,  for  the  most  part, 
and,  in  the  main,  of  easy  application  to  this  case.  **A 
specific  legacy  is  a  bequest  of  a  particular  article  or  specific 
part  of  the  testator's  estate,  which  is  so  described  and  dis- 
tinguished from  all  other  articles  or  parts  of  the  same  as  to 
be  capable  of  being  identified."  '^  A  demonstrative  legacy 
is  a  bequest  of  money  or  other  fungible  goods,  charged 
upon  a  particular  fund  in  such  way  as  not  to  amount  to  a 
gift  of  the  corpus  of  the  fund,  or  to  evince  an  intention  to 
relieve  the  general  estate  from  liability  in  case  the  fund 
fail,  and  so  described  as  to  be  undistinguishable  from  other 
things  of  the  same  kind."  *^  A  general  legacy  is  a  bequest 
chargeable  upon  the  general  estate,  and  not  so  given  as  to 
be  distinguishable  from  other  parts  of  the  estate  of  the  same 
kind."  Or,  as  otherwise  defined,  ''  a  general  legacy  is  one  of 
quantity  merely,  and  includes  all  legacies  not  embraced  with- 
in the  definitions  of  specific  and  demonstrative  legacies."  (13 
Amer.  &  Eng.  Enc.  Law,  p.  10,  et  seq.,  and  notes;  1  Brick. 
Dig.  pp.  594,  595,  §  127  et  seq. ;  Myers  Ex'rs  v.  Myers,  33 
Ala,  85  ;  Harper  v.  Bibby  47  Ala.  547;  Mayhury  v.  Oradyy 
67  Ala.  147.) 

A  bequest  of  all  the  testator's  personal  estate  is  a  general 
bequest.  Nor  is  its  character  in  this  regard  changed  by  the 
fact  that  a  specific  part  is  excepted  out  of  the  general  be- 
quest, and  given  to  another.  (13  Amer.  &  Eng.  Enc.  Law, 
pp.  23-25,  notes;  In  Be  Ovey,  20  Oh.  Div.  676.)  Under  these 
definitions,  the  bequest  of  personalty  in  gross  to  Mahala  J. 
Rothenhofer,  and  the  pecuniary  bequests  to  Mesdames 
Kelly,  Carroll,  and  Fulmore,  are  general  legacies,  and  the 
bequest  to  J.  M.  Carroll,  of  certain  merchandise  and  other 
property  pertaining  and  belonging  to  the  mercantile  busi- 
ness carried  on  by  the  testator  in  his  lifetime,  is  a  specific 
legacy.    No  demonstrative  legacy  is  given  by  the  will. 

As  to  the  character  of  the  devises  contained  in  the  will : 
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At  common  law,  all  devises  of  land,  whether  given  by  par- 
ticular description  or  residuary  clauses,  were  specific. 
The  soundness  of  this  doctrine  —  its  logical  correctness — is 
manifest  when  reference  is  had  to  that  rule  of  the  common 
law  by  which  wills  were  held  to  speak  as  of  the  date  of 
their  execution,  and  to  embrace  only  such  property  as  then 
belonged  to  the  testator,  and  was  within  the  terms  of  the 
testament.  Under  that  rule,  as  has  been  well  said,  **a 
devise  of  lands  operated  in  the  nature  of  an  appointment 
upon  the  land  held  by  the  testator  at  the  time  of  its  execu- 
tion. Hence,  whether  the  land  devised  was  described 
specifically,  or  only  by  way  of  residue,  for  practical  purpo- 
ses, it  was  equally  well  ascertained,"  since  the  residue  then 
held  by  the  testator  was  as  capable  of  identification,  and 
was  already,  indeed,  as  fully  identified  in  his  mind  and  in- 
tention, as  the  part  segregated  therefrom  by  particular  de- 
scription, he  being  held  to  know  what  property  he  is  seised 
of.  And  therefore  the  doctrine  we  have  stated,  that  even 
residuary  devises  are  specific,  because  it  is  to  be  assumed 
the  testator  had  the  residue  of  the  land  then  hel  by  him 
in  his  mind,  and  to  have  intended  it  to  go  to  the  residuary 
devisee  as  specifically  as  he  had  intended  the  lands  particu- 
larly described  to  go  to  other  devisees.  Some  modification 
of  this  doctrine  has  been  admitted  in  American  courts,  in 
view  of  statutory  provisions  which  have  the  effect  of  mak- 
ing wills  speak  from  the  death  of  the  testator  instead  of 
from  their  execution.  Our  statute  on  the  subject  is  the 
following:  *' Every  devise  made  by  a  testator,  in  ex- 
press terms,  of  all  his  real  estate,  or  in  any  other 
terms  denoting  his  intention  to  devise  all  his  real  prop- 
erty, must  be  construed  to  pass  all  the  real  estate  he 
was  entitled  to  devise  at  the  time  of  his  death. "  (Code,  § 
1948.)  Considering  that  testators  could  not  have  had  prop- 
erty acquired  after  the  execution  of  their  wills  in  their 
minds  at  that  time,  and  that  it  is  only  by  force  of  statute, 
and  wholly  apart  from  the  testator's  intent,  that  such 
property  passes  at  all,  and  hence  that  they  could  not  and 
did  not  specifically  intend  that  residuary  devisees  should 
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take  such  property,  the  tendency  of  American  decisions 
has  been — though  the  rule  is  different  under  similar  statu- 
tory provisions  in  England — to  hold  that  no  devise  of  after- 
acquired  real  estate  is  specific,  unless  the  land  is  described 
with  sufficient  particularity  to  enable  the  devisee  to  identify 
it.  {Famum  v.  Bdsconiy  122  Mass.  282;  In  re  Woodworth's 
Estate,  31  Cal.  595;  13  Amer.  &  Eng.  Enc.  Law,  p.  27,  note.) 
This  modification  has  never  been  considered  in  Alabama. 
No  case  has  arisen  involving  the  character  of  a  devise  of 
after-acquired  land  in  this  respect;  but,  while  the  general 
doctrine  that  devises  are  specific  has  been  adjudged  by  this 
court,  nothing  that  has  been  said  is  opposed  to  the  limita- 
tion of  it  to  property  held  by  the  testator  at  the  time  of 
executing  the  will,  and  property  the  acquisition  of  which 
was  then  in  contemplation,  and  which  is  so  described  in 
the  will  as  to  enable  the  devisee  to  identify  it.  {Mayhury 
v.  Grady,  67  Ala.  147,  153;  citing  Wallace  v.  Wallace,  23 
N.  H.  149,  and  Aldrich  v.  Cooper,  2  Lead.  Gas.  Eq.  pt.  1, 
p.  323  et  seq,  note.)  There  being  nothing  in  our  own  ad- 
judications to  the  contrary,  and  conceiving  the  modification 
to  be  sound  in  principle,  we  adopt  it,  and  hold,  in  so  far  as 
wills  pass  real  property  acquired  after  execution,  the  devises 
are  general,  and  not  specific,  unless  such  after-acquired 
property  is  so  described  as  to  admit  of  its  identification  by 
the  devisees.  (2  Woerner,  Adm'n,  p.  967;  3  Red.  Wills, 
367,  note  [36];  4  Kent.  Comm.  541,  note  [1].)  Applying 
the  foregoing  principles  to  the  will  before  us,  the  result  is 
to  declare  that  each  of  the  devises  it  contains,  including 
the  residuary  devise  to  Hermann  Perry  Dohrmeier,  and,  of 
course,  the  devise  by  codicil  to  Mrs.  Kelly,  is  a  specific 
-devise,  with  this  possible  qualification  in  respect  of  said 
residuary  devisee:  If  any  part  of  the  land  covered  thereby 
was  acquired  by  the  testator  after  the  execution  of  the  will, 
to  the  extent  of  such  land,  and  in  respect  of  it  only,  the 
devise  is  general;  such  after-acquired  land,  if  any  there 
was,  not  being  described  in  the  instrument. 

Ooming  now  to  consider  the  order  in  which  the  legacies 
and  devises  of  this  will  are  to  be  abated  or  adeemed  by 
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contribution  to  the  debts  of  the  estate  and  expenses  of  its 
administration,  it  is  first  to  be  observed  that  by  the  special 
terms  of  the  codicil  the  indebtedness  incident  to  the  testa* 
tors's  mercantile  business  is  charged  upon  the  specific  legacy 
of  the  stock  of  goods,  etc.,  bequeathed  to  J.  M.  Carroll.  If 
this  property  suffices  to  pay  this  indebtedness,  with  a  bal- 
ance of  property  remaining,  the  question  is  whether  such 
balance  is  subject  to  the  general*  indebtedness  of  the  estate, 
along  with  other  legacies  of  its  class.  We  think  it  would 
be.  This  property,  in  the  first  place,  was  subject  to  the 
general  debts  of  the  estate,  including  the  liabilities  incurred 
in  the  mercantile  business;  and  the  general  rule  is  that  ex- 
pressly subjecting  property  ''  to  certain  charges  to  which  it 
was  before  liable  does  not  exempt  it  from  its  primary 
liability  for  other  debts  not  so  expressly  imposed  upon  it, 
upon  the  principle  of  ^expressio  unius  est  exclusio  alterius.^  '^ 
The  contrary  intent  of  the  testator  must  be  plainly  mani- 
fested before  a  different  conclusion  is  authorized.  {Brydges 
V.  PhillipSy  6  Ves.  567;  Davies  v.  Ashford^  15  Sim.  42,)  We 
find  no  expression  or  clear  indices  of  any  other  intent  on 
the  part  of  the  testator  than  a  purpose  to  specially  charge 
the  legacy  to  Carroll,  with  the  mercantile  debts.  There  is, 
indeed,  no  intimation,  and  scarcely  room  for  persuasive  in- 
ference, that  he  had  any  purpose  to  exempt  this  property 
at  all  from  the  burdens  of  his  estate,  further  than  the  law 
implies  from  the  specific  terms  in  which  the  legacy  is  given, 
the  effect  of  which  has  relation  solely  to  the  order  in  which 
it  may  be  subjected  to  general  debts.  And  we  accordingly 
hold  that  if  the  store  debts  are  paid  by  Carroll,  or  out  of 
this  property,  he  holds  the  remnant  of  it  subject  to  the 
other  debts  and  to  the  expenses  of  administration,  as  a 
specific  legacy  is  subject  thereto.  On  the  other  hand,  if 
this  property  is  exhausted  without  full  payment  of  the 
mercantile  indebtedness,  the  unpaid  balance,  of  course,  is 
to  be  paid,  like  other  debts,  out  of  the  general  property  of 
the  estate. 

It  is  the  policy  of  our  laws  that  both  real  and  personal 
property  are  equally  liable  for  the  debts  of  decedents,  and 
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that  realty  devised  and  personalty  bequeathed  shall,  where 
the  devise  and  legacy  are  of  the  same  character,  abate  rat- 
ably when  there  is  a  failure  of  assets  undisposed  of  by  the 
will,  to  pay  debts.  It  is  in  keeping  with  this  policy  that 
the  rule  by  which  specific  legacies  and  specific  devises  are 
abated  ratably  by  the  necessities  of  contributions  to  the  debts 
of  the  estate  has  come  to  be  established.  It  follows  logic- 
ally from  this  policy  and  this  rule  in  respect  to  speciiSc  dis- 
positions of  realty  and  personalty,  respectively,  that  general 
devises  should  contribute  ratably  with  general  legacies  to 
debts  and  expenses  of  administration,  and  we  so  hold. 
That  specific  devises  and  specific  legacies  abate  pro  rata 
when  there  is  necessity  for  either  to  contribute  to  debts  is 
a  proposition  sustained  by  the  weight  of  authority  and 
reason,  and  which  has  been  expressly  announced  by  this 
court.  (13  Amer.  &  Eng.  Enc.  Law,  p.  130  et  seg ,  and 
notes;  Aldrich  v.  Cooper y  2  Lead.  Cas.  Eq.  pt.  1,  p.  325  et 
seq.y  note;  Mayhury  v.  Qradyy  67  Ala.  147;  1  Rop.  Leg.  358.) 
As  we  have  seen,  there  is  no  residuary  bequest  in  this 
will.  There  are  general  legacies  of  '*  all  my  personal  prop- 
erty," with  a  certain  exception,  to  Mrs.  Rothenhofer,  and 
$500  ill  money  to  Mesdames  Fulmore,  Carroll,  and  Kelly, 
severally.  There  may  also  be,  as  we  have  pointed  out,  a 
general  devise  of  after-acquired  land  to  Hermann  Perry 
Dohrmeier.  Beyond  these,  the  remaining  legacy — ^that  to 
J.  M.  Carroll— and  all  of  the  devises  are  specific.  The  order 
of  abatement  is  this:  The  personalty  bequeathed  to  Mrs. 
Rothenhofer,  the  pecuniary  legacies  of  $500  each,  and  the 
land  acquired  after  the  execution  of  the  will,  and  embraced 
in  the  residuary  devise  to  Hermann  Dohrmeier,  if  any 
such  land  is  embraced  therein,  must  first,  after  exhausting 
assets  undisposed  of  by  the  will,  be  taken  and  made  to  con- 
tribute ratably — that  is,  in  proportion  to  respective  values 
— to  the  liabilities  of  the  estate.  If,  through  the  full  abate- 
ment of  these  general  legacies,  and  this  general  devise,  if 
any,  the  liabilities  of  the  estate  are  not  satisfied,  the  spe- 
cific legacy  to  CarroU  and  each  of  the  specific  devises,  of 
which  land  held  at  time  of  executing  the  will  and  embraced 
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in  the  residuary  clause  to  Hermann  constitutes  one,  shall 
in  like  manner  be  made  to  contribute  pari  passu  to  the 
debts  and  expenses  of  administration,  and,  to  the  extent  of 
their  respective  contributions,  be  abated. 

If  the  paper  of  June  21,  1887,  cannot  be,  or  is  not,  pro- 
bated as  a  codicil  to  the  will,  the  land  embraced  in  it  will 
necessarily  go  in  specific  devise  to  Herman  Dohrmeier,  and 
in  his  hands  be  subject,  with  other  specific  devises  and  the 
specific  legacies,  to  abatement,  ad  valorem^  by  contribu- 
tion to  debts,  etc. 

The  inquiry  as  to  the  source  from  which  the  pecuniary 
legacies  are  to  be  derived  involves  a  question  of  some  em- 
barrassment. Clearly,  these  legacies  are  not  charged  upon 
the  realty.  Clearly,  also,  it  was  the  purpose  of  the  testator 
that  they  should  be  paid,  and  if  this  intent  is  to  be  effectu- 
ated it  must  be  out  of  the  personalty  of  the  estate.  Yet 
the  terms  of  the  bequest  to  Mrs.  Rothenhofer  are  sufficiently 
broad,  standing  by  themselves,  to  pass  to  her  all  of  the 
personalty,  including  money  in  hand,  belonging  to  the  tes- 
tator, except  that  covered  by  the  bequest  to  Carroll;  and 
we  know  of  no  rule  of  law  which  authorizes  the  payment 
of  one  general  legacy  by  the  abatement  of  another  general 
legacy  or  of  a  specific  legacy.  So  that,  if  the  bequest  to 
Mrs.  Rothenhofer  is  given  the  broad  effect  its  language 
admits  of,  there  is  no  property  upon  which  the  pecuniary 
legacies  can  be  charged,  and  no  fund,  even  leaving  debts 
out  of  view,  out  of  which  they  could  be  paid;  and  the  in- 
tention of  the  testator  as  to  these  legacies  would  be  utterly 
defeated  by  his  own  will,  as  expressed  in  another  part  of 
the  instrument,  clearly  expressing  also  this  intention.  He, 
as  we  have  said,  is  holden  to  a  knowledge  of  the  condition 
of  his  estate,  and  it  is  also  to  be  conclusively  presumed  that 
he  intended  the  benefits  he  has  declared  to  each  and  all  of 
the  legatees  named  in  his  will.  It  appears  that  both  at  the 
time  of  executing  the  will,  and  at  the  time  of  his  death,  he 
had  very  considerable  tangible  personal  property,  as  well 
as  realty,  and  that  he  also  had  money  on  deposit  in  bank, 
(as  at  the  first  date,)  or  in  his  private  depository,  (as  when 
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he  died.)  If  he  bequeathed  this  money  in  part  to  Mrs. 
Eothenhofer  generally,  and  in  other  part  to  Carroll  specific- 
ally, he  must  have  known  that  his  beneficent  purposes  with 
respect  to  his  sistere,  Mrs.  Kelly  and  Mrs.  Fulmore,  and  his 
sister-in-law,  Mrs.  Carroll,  would  be  entirely  thwarted.  To 
hold  that  he  so  intended  would  be  to  convict  him  of  the 
puerile  and  absurd  trifling  with  these  natural  objects  of  his 
bounty.  A  construction  of  the  instrument  which  w^ill  avoid 
such  a  conclusion,  and  leave  a  field  for  the  effectuation  of 
all  his  testamentary  purposes,  so  far  as  the  exigencies  of 
his  estate  will  admit  of,  ought  to  be  adopted,  if  the  lan- 
guage he  has  employed  is  susceptible  of  it.  We  think  it  is, 
and  that  the  desired  result  may  well  be  reached  by  constru- 
ing the  bequest  to  Mrs.  Eothenhofer  to  cover  and  pass  only 
that  part  of  his  tangible  personal  property,  not  excepted  to 
Carroll,  exclusive  of  money  in  hand,  and  by  construing  the 
bequest  to  Carroll  not  to  embrace  money  in  the  safe  in  the 
store.  Under  all  the  circumstances,  these  interpretations 
appear  to  us  reasonable,  and  we  adopt  them.  This  view  is 
especially  forceful  in  respect  of  the  bequest  to  CarroU,  since 
it  is  entirely  improbable  that  the  testator,  if  he  had  in- 
tended the  considerable  sum  of  money  then  in  the  store 
safe  to  pass, — and  the  will,  in  this  particular,  was  exe- 
cuted just  before  his  death, — would  have  omitted  it  from 
the  enumeration  of  various  items  of  property  in  the  store, 
and  given  to  Carroll,  or  have  supposed  he  was  carrying  it 
by  the  general  phrase,  ^'and  every  thing  belonging  in  said 
store."  We  hold,  therefore,  that  as  to  all  money  belonging 
to  J.  T.  Perry  at  that  time,  he  died  intestate,  and  that  the 
pecuniary  legacies  were  payable  out  of  these  funds,  not,  of 
course,  as  demonstrative  legacies,  but  as  undisposed-of 
assets  of  the  estate;  and  in  so  far  as  such  assets,  together 
with  the  tangible  property  bequeathed  generally  to  Mrs. 
Eothenhofer,  were  insufficient  to  pay  the  liabilities  of  the 
estate,  and  all  the  general  legacies,  in  full,  such  legacies — 
that  is,  the  value  of  the  personalty  bequeathed  to  Mrs. 
Eothenhofer,  and  these  pecuniary  legacies— must  abate  pro 
rata. 
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In  reference  to  the  executor's  rights  and  duties  under  the 
contract  between  J.  M.  Carroll  and  Mrs.  Kelly,  it  will  suf- 
fice here  to  say  that  if  at  any  time  he  has  in  his  hands 
money  going  to  Carroll  out  of  the  estate,  and  as  an  incident, 
merely,  of  the  administration,  he  would,  in  our  opinion^ 
be  authorized  to  pay  it,  to  the  extent  of  Si,  550,  to  Mrs. 
Kelly;  but  he  is  under  no  duty  or  obligation,  and  has  no 
power  or  authority,  to  convert  the  property,  personal  or 
real,  specifically  bequeathed  or  devised  to  Carroll  into 
money  for  the  purpose  of  paying  the  latter's  contract  debt 
to  Mrs.  Kelly,  or  into  any  property  so  bequeathed  or  de- 
vised to  Mrs.  Kelly  in  specie.  It  may  not  be  out  of  place 
to  say,  further,  in  respect  of  the  rights  inter  se  of  Mrs. 
Kelly  and  Carroll  under  their  agreements,  that  the  land 
described  in  the  separate  paper  which  was  supposed  to  be  a 
deed  from  Perry  to  Mrs.  Kelly — ^and  which  we  have  held 
must  operate  as  a  codicil  to  Perry's  will,  if  it  can  be  and  is 
probated  as  such — ^is  not  within  the  terms  of  said  agree- 
ments, and  will  not  pass  to  Carroll  thereunder,  although 
thereby  Mrs.  Kelly  released  and  assigned  to  him  all  her  in- 
terests as  devisee  and  legatee  under  the  will.  It  was  not 
supposed  that  this  land  constituted  a  devise,  and  it  was 
clearly  not  in  the  contemplation  of  the  parties  in  entering 
into  this  contract. 

We  have  no  fault  to  find  with  the  chancellor's  decretal 
order  as  to  the  surrender  of  devises  to  the  devisees.  The 
case  made  by  the  petition  to  that  end,  the  answer  of  the 
executor,  and  the  facts  adduced,  justified  the  action  taken; 
and  the  surrender  or  delivery  of  possession  to  the  devisees 
is  so  conditional  and  so  limited  by  the  terms  of  the  order 
that  no  possible  detriment  can  result  to  the  estate,  the 
creditors,  or  the  executor. 

We  have  discussed  several  matters  which,  though  in- 
volved in  the  case,  as  submitted  to  the  chancellor,  were 
not  adjudicated  by  him.  This  we  have  done  in  the  hope  of 
expediting  the  administration  and  settlement  of  the  estate. 
In  several  of  the  matters  adjudged  by  the  chancellor,  and 
presented  by  the  appeal  of  J.  C.  Richardson,  executor,  etc.^ 
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we  have  reached  conclusions  different  from  those  declared 
by  the  decree  below.  On  the  appeal  of  Richardson,  there- 
fore, that  decree  must  be  reversed,  and  the  cause  will  be  re- 
manded; costs  of  appeal,  including  all  cost  of  transcript,  to 
be  paid  out  of  the  assets  of  the  estate.  Neither  Mrs.  Kelly 
nor  J.  M.  Carroll  take  anything  by  their  cross  appeals,  and 
they  will,  respectively,  be  taxed  with  the  costs  thereof,  except 
cost  of  making  traqscript.  No  appeal  was  taken  by  Hermann 
Dohrmeier,  and  the  assignments  of  error  made  by  him  are 
stricken  out.  The  questions  sought  to  be  presented 
thereby,  however,  have  been  passed  upon  on  the  appeal  of 
the  executor.    Reversed  and  remanded. 


As  to  instraments  in  form  of  deeds  operating  as  testamoDtary  dispositions  of 
property,  see  note  to  Kobinson  v.  Brewnter,  supra,  p.  243. 

That  specific  legacies  and  specific  devises  abate  ratably  on  a  deficiency  of 
assets,  see  Maybury  v.  Grady,  67  Ala.  147;  8  Am.  Prob.  Hep.  375. 

As  to  the  abatement  of  legacies  given  in  lieu  of  dower,  see  Howard  v.  Francis, 
SON.  J.  Eq,  444;  3  Am.  Prob.  Rep.  321;  Security  Company  v.  Bryant,  52 
Conn.  311;  4  Am.  Prob.  Rep.  552. 

As  to  when  legacies  are  specific,  demonstrative  or  general,  see  Metcalf  v. 
First  Parish  in  Framingham,  128  Mass.  370;  1  Am.  Prob.  Rep.  11;  Smith  v. 
McKitterick,  51  Iowa,  648;  1  Am.  Prob.  Rep.  49;  Bliven  v.  Seymour,  88 
N.  Y.  469;  2  Am.  Prob.  Rep.  447;  Maybury  v.  Grady,  67  Ala.  147;  3  Am. 
Prob.  Rep.  375;  Fidelity  Trust  Company's  Appeal,  108  Pa.  St.  492 ;  4  Am. 
Prob.  Rep.  556;  Tomlinson  v.  Bury,  145  Mass.  345;  6  Am.  Prob.  Rep.  261; 
Bradford  t.  Brinley,  145  Mass.  81;  6  Am.  Prob.  Rep.  279. 


Walker  vs.  Lewis. 

[90  Virginia,  578.] 

Life  estate  or  fee  tail — Contingent  remainders. 

A  devise  to  one  **  for  and  during  his  life  and  after  his  death  to  his  sons  and 
their  heirs  forever,  equally  to  be  divided  among  them,"  passes  only  a  life 
estate  to  the  first  taker,  in  the  absence  of  anything  in  the  context  to  show 
an  Intention  of  creating  an  estate  tail 
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The  remoteness  of  the  contingency  on  which  one  remainder  is  limited  does  not 
affect  the  validity  of  another  alternative  remainder  limited  as  a  substitute 
if  the  first  one  does  not  take  effect. 

Appeal  by  Walker's  administrator  from  a  decree  of  the 
Circuit  Court  of  Danville  in  the  consolidated  causes  Drum- 
gold  V.  Lewis  and  Walker  v.  Lewis,  involving  the  con- 
struction of  the  will  of  John  Lewis,  the  clause  in  question 
being  as  follows  : 

''I  give  and  devise  the  tract  of  land  on  which  I  now  live, 
lying  in  Pittsylvania  county,  and  on  the  north  side  of  the 
Dan  river,  containing  about  1,300  acres,  be  the  same  more 
or  less,  to  my  brother  Charles  Lewis,  for  and  during  his 
life,  and  after  his  death  to  his  son,  Nicholas  Merewether, 
for  and  during  his  life,  and  after  his  death  to  his  sons  and 
their  heirs  forever,  equally  to  be  divided  among  them.  But 
if  Nicholas  Merewether  should  die  without  leaving  a  son  or 
son's  son  who  can  take  the  estate,  and  my  brother  Charles 
should  have  a  second  son,  then,  at  the  death  of  Nicholas 
Merewether,  I  give  the  said  tract  of  land  to  the  second  son 
of  my  brother  Charles,  for  and  during  his  life,  and  after 
his  death  to  his  sons  and  their  heirs  forever,  equally  to  be 
divided  among  them.  But  if  my  brother  Charles  should 
have  more  than  two  sons,  and  the  two  first  should  die, 
leaving  no  son  nor  son's  son  living  who  can  take  the  estate, 
then  I  give  the  said  tract  of  land  to  the  third  son  of  my 
brother  Charles,  and  after  his  death  to  his  sons  and  their 
heirs  forever,  equally  to  be  divided  among  them;  and  so  on 
to  every  other  son  that  he  may  have  for  life,  with  like  re- 
mainders after  their  deaths  to  their  sons  forever,  equally  to 
be  divided  among  them.  But  if  my  brother  Charles  should 
die  leaving  no  son  nor  son's  son  capable  of  taking  the  es- 
tate, then,  in  that  event,  I  give  the  said  tract  of  land  to  the 
three  sons  of  my  deceased  brother,  Robert,  for  and  during 
their  lives,  equally  to  be  divided  among  them,  to  wit,  John 
Going,  Robert  Henry  and  Merewether  Warner,  the  part  of 
each  son  at  his  death  to  go  to  his  sons,  equally  to  be  divided 
among  them  and  their  heirs  forever.  If  one  or  two  of  the 
said  sons  of  my  brother  Robert  should  die  leaving  no  son 


WALKER  V.  LEWIS.  415 

nor  son's  son  capable  of  taking  his  part  of  the  said  land, 
then  the  part  or  parts  of  those  that  die  without  leaving 
sons  or  son's  sons  capable  of  taking  shall  go  to  the  surviv- 
ing brother  or  brothers,  and  after  his  or  their  deaths  to  his 
or  their  sons,  equally  to  be  divided  among  them  and  their 
heirs  forever.  But,  if  all  three  of  my  brother  Robert's 
sons  should  die  without  leaving  a  son  or  son's  son  capable 
of  taking  the  said  land,  then  I  give  the  said  tract  of  land 
to  the  sons,  living  at  the  time,  of  my  sister,  Jane  Read, 
equally  to  be  divided  among  them  and  their  heirs  forever." 
Charles  Lewis  survived  the  testator,  and  afterwards  died, 
having  had  no  other  son  than  Nicholas  Merewether.  The 
latter  died  in  1889,  unmarried  and  without  issue.  Robert 
Lewis'  eldest  son,  Robert  Henry,  died  in  the  year  1825, 
leaving  a  son.  Fielding,  who  died  in  1875,  leaving  two 
children,  Frank  and  Annie.  The  second  son  of  Robert, 
John  Going,  died  in  1831,  unmarried  and  without  issue; 
and  the  third  son,  Merewether  Warner,  died  in  1846,  leav- 
ing a  son,  John  W.,  and  a  daughter.  The  Circuit  Court 
held  that  at  the  death  of  Nicholas  Merewether  the  contin- 
gent remainder  to  the  descendants  of  Robert  took  effect, 
and  accordingly  decreed  that  on  the  death  of  John  Going, 
the  second  son,  his  interest  passed,  under  the  will,  to  his 
only  surviving  brother,  Merewether  Warner,  whose  son 
John  W.  took,  at  the  death  of  Nicholas  Merewether,  two- 
thirds  of  the  estate,  and  that  the  other  third  passed  to  the 
children  of  Fielding.  From  this  decree  an  appeal  was 
allowed. 

Chreen  &  Miller,  E.  B.  Withers,  and  Christian  &  Chris- 
tiariy  for  appellants. 

E.  E.  Bonedin  and  Berkeley  &  Harrison,  for  appellee. 

Lewis,  P. — It  is  clear,  and  we  do  not  understand  it  to  be 
seriously  controverted,  that  Charles  Lewis  took  under  the 
will,  only  a  life  estate.  It  is  contended,  however,  in  oppo- 
sition to  the  decree,  that  Nicholas  Merewether,  by  opera- 
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tion  of  the  rule  ia  Shelley's  Case,  took  a  fee  tail,  converted 
by  the  statute  into  a  fee  simple.  That  rule,  now  abolished 
in  Virginia,  is  that  where  an  estate  of  freehold  is  limit-ed 
to  a  person,  and  the  same  instrument  contains  a  limitation, 
either  mediate  or  immediate,  to  his  heirs  or  the  heirs  of  his 
body,  the  word  heirs  is  a  word  of  limitation;  so  that,  if  the 
limitation  be  to  the  heirs  of  his  body,  he  takes  a  fee-tail;  if 
to  his  heirs  general,  a  fee-simple.  But,  clearly,  it  was  not 
the  intention  of  the  testator  to  give  anything  more  than  a 
life-estate;  and  the  intention,  in  such  a  case,  must  govern  in 
the  interpretation  of  the  will,  unless  the  language  is  used 
which  brings  the  case  within  some  inflexible  rule  of  law, 
as  in  Moore  v.  Brooks  (12  Grat.  135),  and  Hall  v.  Smith  (25 
Grat.  70),  in  both  of  which  cases  words  appropriate  to 
create  a  fee-tail  were  superadded  to  the  gift  of  a  life-estate. 
In  the  first  case,  the  devise  being  to  M.  and  B.  for  and  dur- 
ing their  natural  lives,  and  then  to  '*  their  heirs  lawfully 
begotten;"  and  in  the  second  to  M.  for  life,  and  then  to 
**the  lawful  issue  of  her  body,"  etc.  The  i-ule  in  Shelley^s 
Case  was  therefore  held  to  apply,  on  the  principle  stated 
by  Lord  Eedesdale  in  Jesson  v.  Wright  (2  Bligh.  1),  that 
**  technical  words  shall  have  their  legal  effect,  unless,  from 
subsequent  inconsistent  words,  it  is  very  clear  that  the  tes- 
tator meant  otherwise." 

But  here  no  such  technical  words  are  used.  The  devise 
is  to  Nicholas  Mere  wether,  **for  and  during  his  life,  and 
after  his  death  to  his  sons  and  their  heirs  forever,  equally 
to  be  divided  among  them."  Now,  here  not  only  is  a  life- 
estate  given  expressly,  but  the  subsequent  language  is  not 
such  as,  of  itself,  to  create  a  fee- tail;  for,  while  a  testator 
may  use  the  word  '*son"  as  a  word  of  limitation,  it  is,  in 
its  technical  sense,  a  word  of  purchase,  and  was  presuma- 
bly so  used  in  the  present  case,  there  being  nothing  in  the 
context  to  show  the  contrary.  (3  Lomax  Dig.  302;  Moon 
V.  Stone,  19  Grat.  130,  242.) 

It  was  remarked  by  Judge  Lyons,  with  great  force  and 
propriety,  in  Smith  v.  Chapman  (1  Hen.  &  M.  240,  302), 
that  since  the  act  of  1776,  abolishing  entails,  he  would  not 
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suppose  a  man  intended  to  convey  an  estate  tail,  unless 
plain  and  unequivocal  words  were  used,  such  as  would,  of 
themselves,  create  a  fee-tail  without  resorting  to  implica- 
tion, as  a  devise  '  Ho  A.  and  the  heirs  of  his  body,  "or  *  *  to 
A.,  and  if  he  die  without  issue,"  etc.;  and  added  that,  to 
fulfill  the  plain  and  manifest  intention  of  the  donor,  the 
limitation  must  be  equally  plain  and  express, — not  an  im- 
plied limitation,  by  mere  construction,  to  enlarge  an  express 
estate  for  life  to  an  estate  in  fee  or  fee-tail.  (See,  also,  2 
Minor,  Inst.  4:th  ed.  465;  Taylor  v.  Cleary  29  Grat.  448.) 

Inasmuch,  therefore,  as  Nicholas  Merewether,  who  was 
an  only  son,  died  without  having  had  a  son,  the  Circuit 
■Court  rightly  held  that  at  his  death  the  remainder  over  to 
Robert  Lewis'  descendants  took  effect.  It  is  contended 
that  the  latter  devise  is  void  because  the  preceding  limita- 
tions over  were  void  for  remoteness.  But  its  validity  is 
not  dependent  upon  the  validity  of  those  limitations;  and 
we  need  not,  therefore,  stop  to  inquire  as  to  their  validity. 
The  devise  to  Robert's  sons,  etc.,  was  intended  as  a  substi- 
tute, to  take  effect  in  the  event  of  the  failure  of  the  former 
limitations  over  to  take  effect,  and  as  such  is  valid;  it  being 
limited  to  vest  in  interest  within  a  life  or  lives  in  being,-  and 
twenty- one  years  and  ten  months  thereafter. 

It  is  a  well-established  rule  of  the  common  law  that, 
while  no  remainder  can  be  limited  after  a  limitation  in  fee, 
yet  two  contingent  fees  by  way  of  remainder  may  be  lim- 
ited as  substitutes,  or  alternatives,  one  for  the  other,  the 
latter  to  take  effect  in  case  the  prior  one  should  fail  to  vest 
in  interest,  and  immediately  avoided  if  the  first  does  vest 
in  interest.  (1  Lomax  Dig.  417;  2  Minor,  Inst.  (4th  ed.)  395; 
Cooper  Y.  Hepburn,  15  Grat.  551,  559).  And  Redfield,  in 
his  work  on  Wills,  in  treating  of  perpetuities,  lays  it 
<lown,  on  the  authority  of  numerous  adjudged  cases,  that 
''alternative  limitations  may  be  so  framed  as  to  be  good  or 
bad  according  to  the  event;  and,  if  the  contingency  which 
is  valid  occur,  the  estate  will  be  held  legal  notwithstanding 
the  other  alternative  be  too  remote."    (2  Redf.  Wills,  573.) 

The  will  further  provides  that  "if  one  or  two  of  the  said 
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sons  of  my  brother  Robert  should  die,  leaving  no  son  nor 
son's  son  capable  of  taking  his  part  of  said  laud,  then  the 
part  or  parts  of  those  that  die  without  leaving  sons  or  son's 
sons  capable  of  taking  shall  go  to  the  surviving  brother  or 
brothers,  and  after  his  or  their  deaths  to  his  or  their  sous, 
equally  to  be  divided  among  them  and  their  heirs  forever.'* 

While  this  language  is  not  very  plain,  we  are  of  opinion 
that  the  construction  put  upon  it  by  the  Circuit  Court  is 
the  correct  one.  Therefore,  at  the  death  of  John  Going, 
his  ^*part"  went  to  his  only  surviving  brother,  Mere  wether 
Warner,  for  life,  and  at  his  death  to  his  *  *  sons,  equally  to 
be  divided  among  them."  Merewether  Warner,  however, 
died  having  had  only  one  son,  who  survived  him,  and  also 
Nicholas  Merewether,  and  who,  as  the  Circuit  Court  de- 
creed, is  entitled  to  two-thirds  of  the  land,  the  remaining 
third  going  to  the  children  of  Fielding  Lewis,  deceased,  the 
only  son  of  Robert  Lewis'  eldest  son,  Robert  Henry,  who 
died  in  1825. 

Decree  affirmed. 


HiBERNiA  Savings  and  Loan  Society  of  San  Francisco 
vs.  Vitus  Wackenreudek  et  aLy  Respondents. 

[99  California,  508.] 

Actions  against  executors — Foreclosure  —  Presentation 

OF  claim— Limit ATioNa 

A  suit  to  foreclose  a  mortgage  pending  at  the  death  of  the  mortgagee  may  be 
prosecuted  to  judgment  against  his  personal  representatives  and  b<-irs 
without  the  presentation  of  the  claim  to  the  personal  representative  as  re- 
quired by  Code  Civil  Procedure,  section  1502,  if  recourse  to  other  prop- 
erty is  expressly  waived  by  the  complaint  as  prescribed  by  section  1500 
for  bringing  an  action  in  such  case. 

Buch  waiver  in  the  exact  words  of  that  section  is  not  vitiated  by  a  prayer  for 
judgment  for  the  amount  and  for  costs  and  counsel  fee  and  for  a  receiver 
and  the  application  of  the  net  income  to  any  deficiency,  though  that  sec- 
tion forbids  any  counsel  fee  in  such  a  case. 
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Piling  a  supplemental  complaint  substituting  the  heirs  and  representatives  of  a 
mortgagor  dying  pending  a  suit  for  foreclosure  is  not  the  commencement 
of  a  new  action  within  the  meaning  of  the  statute  of  limitations;  Code 
Civil  Proc.  Cal.  sec.  865,  providing  that  an  action  shall  not  abate  by  ihe 
death  of  a  party,  but  may  be  continued  against  his  successor  in  interest. 

Department  2. — Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco. 

Action  by  the  Hibemia  &  Loan  Society  of  San  Francisco 
against  Vitus  Wackenreuder  and  Morris  Windt  to  foreclose 
a  mortgage.  Wackenreuder  having  died,  a  supplemental 
complaint  substituted  his  executors,  heirs,  and  devisees  as 
defendants^  with  one  Eeynolds,  claimant  of  an  interest  in 
the  land.   Plaintiff  appeals  from  judgment  for  defendants. 

A.  Tohin  and  Thomas  F.  Barry,  for  appellant. 

T.  Z.  Blakeman  and  George  D.  Shadboumey  for  respond- 
ents. 

De  Haven,  J. — This  action  was  commenced  on  June  19, 
1886,  against  Vitus  Wackenreuder  and  Morris  Windt,  for 
the  purpose  of  foreclosing  a  mortgage  made  by  said  Wack- 
enreuder to  secure  the  payment  of  his  note  which  matured 
on  June  29,  1882,  and  he  was  pi*operly  served  with  the 
summons;  but  for  some  reason,  not  disclosed  by  the  record, 
the  cause  was  not  brought  to  a  hearing  in  his  lifetime. 
Wackenreuder  died  in  August,  1887,  and  the  time  for  pre- 
senting claims  against  his  estate  expired  on  April  11,  1889. 
The  plaintiff  did  not  present  for  allowance  the  claim  which 
IS  the  subject  of  this  action.  But  on  June  3, 1889,  the  court 
made  an  order  substituting  the  executors  of  Wackenreuder 
as  defendants  in  his  place,  and  permitting  the  plaintiff  to 
file  **an  amended  and  supplemental  complaint,"  which  it 
did  on  June  13, 1889.  In  the  **  amended  and  supplemental 
complaint,"  the  executors  of  Wackenreuder  and  certain 
other  persons,  his  heirs  and  devisees,  and  one  Beynolds, 
who  had  made  a  bid  for  a  portion  of  the  property  described 
in  the  mortgage,  at  a  sale  thereof  under  an  order  of  the 
Probate  Court,  were  named  as  defendants,  and  appeared 
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and  answered  in  the  action.  The  supplemental  complaint 
contained,  in  addition  to  the  matters  stated  in  the  original, 
allegations  of  the  death  of  Wackenreuder,  and  the  appoint- 
ment of  his  executors,  who  were  named  as  defendants 
therein,  and  that  the  other  persons  who  were  named  as 
defendants  therein  claimed  an  interest  in  the  property 
mortgaged,  and  also  contained  the  following  waiver : 

"The  plaintiff  hereby  expressly  waives  all  recourse 
against  any  other  property  of  the  estate  of  said  Vitus 
Wackeni-euder,  deceased,  other  than  that  which  is  included 
and  embraced  in,  and  covered  by,  said  mortgage." 

The  Superior  Court  found,  upon  the  foregoing  facts,  that 
plaintiffs  cause  of  action,  as  stated  in  the  supplemental 
complaint,  was  barred  by  the  provisions  of  sections  1493 
and  1502  of  the  Code  of  Civil  Procedure,  and  was  also 
barred,  as  to  the  heirs,  by  sections  312  and  337  of  the  same 
Code,  and  thereupon  gave  judgment  for  the  defendants. 
The  plaintiff  claims  that  these  findings  are  against  the 
evidence,  and  this  is  the  only  question  presented  by  the 
appeal. 

1.  Sections  1493  and  1502  of  the  Code  of  Civil  Procedure 
are  as  follows:  **  Section  1493.  All  claims  arising  upon  con- 
tracts, whether  the  same  be  due,  not  due,  or  contingent, 
must  be  presented  within  the  time  limited  in  the  notice, 
and  any  claim  not  so  presented  is  barred  forever."  *    *    * 

*' Section  1502.  If  an  action  is  pending  against  the  deced- 
ent at  the  time  of  his  death,  the  plaintiff  must  in  like  man- 
ner present  his  claim  to  the  executor  or  administrator,  for 
allowance  or  rejection,  authenticated  as  required  in  other 
cases,  and  no  recovery  shall  be  had  in  the  action  unless 
proof  be  made  of  the  presentations  required." 

The  defendants  insist  that,  as  this  action  was  pending  at 
the  date  of  the  death  of  Wackenreuder,  and  as  plaintiff  has 
never  presented  to  the  executors  of  deceased,  for  allow- 
ance, its  claim  upon  the  note  and  mortgages  sued  on,  the 
case  is  brought  fully  within  the  provisions  of  sections  1502 
of  the  Code  of  Civil  Procedure,  and  the  plaintiff  is  not  en- 
titled to  recover.  This  argument  is  based  upon  the  assump- 
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tioii  that  the  section  referred  to  applies  to  all  actions 
pending  against  a  defendant  at  the  date  of  his  death,  and 
this  would  be  its  proper  construction  if  there  were  no  other 
sections  of  the  Code  to  be  considered  than  sections  1493  and 
1502.  But,  by  section  1500  of  the  Code  of  Civil  Procedure, 
it  is  provided  that:  **No  holder  of  any  claim  against  an 
estate  shall  maintain  any  action  thereon  unless  the  claim  is 
first  presented  to  the  executor  or  administrator,  except  in 
the  following  case :  An  action  may  be  brought  by  any 
holder  of  a  mortgage  or  lien  to  enforce  the  same  against 
the  property  of  the  estate  subject  thereto,  where  all  recourse 
against  any  other  property  of  the  estate  is  expressly  waived 
in  the  complaint,  but  no  counsel  fees  shall  be  recovered  in 
such  action  unless  such  claim  be  so  presented."  Under  this 
section,  when  the  waiver  therein  provided  for  is  made, 
claims  secured  by  mortgage  (other  than  a  mortgage  upon 
the  homestead,  which,  by  section  1475  of  the  Code  of  Civil 
Procedure,  must  be  presented  for  allowance)  are  excepted 
from  the  operation  of  section  1493,  requiring  the  presenta- 
tion of  claims  to  the  executor  or  administrator  for  allow- 
ance ;  and,  by  necessary  implication,  actions  upon  such 
excepted  claims  are  not  affected  by  the  general  rule  con- 
tained in  section  1502  of  the  same  Code.  The  latter  section, 
when  properly  construed,  refers  only  to  actions  upon  such 
claims  as  are  required  to  be  presented  to  the  administrator 
for  allowance  under  section  1475  of  the  Code  of  Civil  Pro- 
cedure, or  by  the  provisions  of  section  1493  of  the  same 
Code,  as  modified  by  section  1500.  In  other  words,  section 
1502  of  the  Code  of  Civil  Procedure  simply  means  that, 
when  an  action  is  pending  against  a  decedent  at  the  time 
of  his  death,  the  plaintiff  therein  is  not  relieved  from  the 
duty  of  presenting  for  allowance  the  claim  upon  which  it  is 
based,  when  the  claim  is  of  that  character  that  he  would 
have  been  required  to  make  such  presentation  in  order  to 
preserve  its  validity  as  a  claim  against  the  estate  if  such 
action  had  not  been  brought  in  the  lifetime  of  the  decedent. 
It  is  quite  true  that  the  language  of  section  1500  of  the 
Code  of  Civil  Procedure,  permitting  the  holder  of  the  mort- 
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gage  or  lien  to  maintain  an  action  thereon  without  presen- 
tation of  the  claim  to  the  executor  or  administrator  of  an 
estate,  if  construed  literally,  would  only  apply  to  an  action 
to  foreclose  a  mortgage  or  lien  when  commenced  after  the 
death  of  the  mortgagor ;  but  there  is  no  distinction  in  rea- 
son between  such  an  action  commenced  at  such  a  time,  and 
one  which  was  brought  for  the  same  purpose  in  the  life- 
time of  the  mortgagor,  and  which  is  pending  at  the  date  of 
his  death,  and  the  section  should  not  be  construed  as  mak- 
ing any  such  distinction.  Like  all  remedial  statutes,  it 
should  not  be  confined  to  cases  falling  within  its  exact  let- 
ter, but  it  should  be  given  eflfect  according  to  its  reason  and 
spirit. 

The  object  of  this  section  is  not  only  to  give  to  the  holder 
of  such  a  mortgage,  or  other  lien,  tlie  right  to  maintain  an 
action  against  the  representative  of  the  estate,  to  enforce 
the  same,  without  presentation  of  the  claim  upon  which 
the  action  is  founded,  when  the  waiver  provided  for  is 
made,  but  also  to  relieve  the  estate  from  the  payment  of 
counsel  fees  stipulated  for  in  the  mortgage,  and  from  the 
payment  of  any  deficiency  judgment;  when  the  mortgagee 
elects  to  proceed  under  it;  and  this  purpose  or  intention  of 
the  law  is  as  fully  satisfied  when  the  complaint  in  an  action 
pending  in  the  lifetime  of  the  decedent  is,  after  his  death, 
so  amended  as  to  secure  this  benefit  to  the  estate  of  the  de- 
ceased, as  it  would  be  by  dismissing  such  pending  action, 
and  commencing  a  new  one,  and  thus  bringing  the  case 
within  the  literal  terms  of  the  statute. 

In  holding,  as  we  do,  that  section  1502  of  the  Code  of 
Civil  Procedure  has  no  application  to  an  action  which,  if 
brought  against  the  administrator  or  executor  in  the  first 
instance,  could  have  been  maintained  without  first  present- 
ing to  such  administrator  or  executor  for  allowance  the 
claim  upon  which  it  is  based,  our  conclusion  is  not  in  con- 
flict with  anything  decided  in  Bollinger  v.  Manning  (79 
Cal.  7;  21  Pac.  Rep.  375).  That  was  an  action  to  foreclose 
a  mortgage  upon  a  homestead  selected  by  the  deceased  in 
his  lifetime.    By  the  express  provision  of  section  1475  of 
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the  Code  of  Civil  Procedure,  such  claim  is  required  to  be 
presented  for  allowance,  and  is  not  within  the  provisions  of 
section  1500  of  the  same  Code,  which  permits  a  mortgage 
to  be  foreclosed  without  such  presentation  when  recourse 
against  all  other  property  of  the  estate  is  waived;  and  the 
court  held  that  the  fact  that  such  action  was  pending  in 
the  lifetime  of  the  deceased  did  not  exempt  the  plaintiff 
from  the  duty  of  presenting  such  claim  to  the  representative 
of  the  estate,  but  that  section  1502  of  the  Code  of  Civil  Pro- 
cedure applied  to  such  a  case,  and  would  permit  no  recovery 
in  the  pending  action  unless  the  claim  was  presented  as 
required  by  law.  The  distinction  between  that  case  and 
this  is  broad,  and  the  decision  there  is  in  entire  harmony 
with  all  that  is  said  in  this  opinion. 

2.  It  is  also  claimed  by  respondents  that  the  plaintiff  did 
not,  in  its  supplemental  complaint,  make  the  waiver  re- 
quired by  section  1500  of  the  Code  of  Civil  Procedure,  and 
that  for  this  reason  the  judgment  should  be  affirmed. 
This  argument  is  based  upon  the  fact  that  in  the  prayer  for 
relief  the  plaintiff  asks  for  judgment  for  "the  amount  due 
upon  the  said  note  and  mortgage,"  and  for  costs  *'and 
counsel  fees,"  and  "  that  a  receiver  be  appointed  to  take 
charge  of  the  real  estate  until  the  same  be  sold,  and  collect 
the  rents,  and  hold  the  net  income  therefrom,  to  be  applied 
to  the  payment  of  any  deficiency  which  may  remain  due  to 
plaintiff  after  said  sale."  It  must  be  conceded  that  the 
prayer  of  the  complaint  is  carelessly  drawn,  but  we  do  not 
think  that  this  should  be  allowed  to  destroy  the  effect  of 
the  express  waiver  which  is  contained  in  the  body  of  the 
complaint,  and  which  is  in  the  exact  language  of  the  statute, 
and  therefore  sufficient. 

3.  It  is  lastly  claimed  by  respondents  that  the  action  is 
barred  by  section  837  of  the  Code  of  Civil  Procedure,  which 
lequires  an  action  upon  a  written  contract  to  be  brought 
within  four  years  after  the  cause  of  action  thereon  accrues. 
This  contention  cannot  be  sustained,  in  view  of  the  facts 
appearing  in  the  record.  The  note  which  is  sued  on  ma- 
tured June  29,  1882,  and  the  action  was  commenced  June 
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19,  1885,  which  was  less  thaa  three  years  after  the  matuiitj 
of  the  note.  The  contention  of  respondents  that  if  the 
action  was  not  pending  at  the  date  of  the  death  of  Wacken- 
reuder,  within  the  meaning  of  section  1502  of  the  Code  of 
Civil  Procedure,  then  the  filing  of  the  supplemental  com- 
plaint on  June  13,  1889,  is  to  be  treated  as  the  commence- 
ment of  a  new  action  is  fallacious. 

The  action  was  commenced  within  the  time  fixed  by  sec- 
tion 337  of  the  Code  of  Civil  Procedure,  and  did  not  abate 
upon  the  death  of  Wackenreuder,  but  was  continued  against 
his  representatives  by  the  order  of  the  court  substituting  them 
as  defendants  in  his  place,  and  the  subsequent  filing  of  an 
amended  or  suppleaiental  complaint,  in  which  the  plaintiff 
waived  its  right  to  resort  to  any  other  property  than  that 
mortgaged  in  satisfaction  of  the  judgment  which  it  de- 
manded, and  which  waiver  was  also,  in  effect,  a  waiver  of 
its  right  to  the  counsel  fees  stipulated  for  in  the  mortgage, 
was  not  the  introduction  of  a  new  and  different  cause 
of  action  against  such  representatives,  or  the  other  persons 
named  as  defendants  in  the  supplemental  complaint,  who 
are  heirs  and  successors  of  the  deceased  mortgagor.  The 
filing  of  such  supplemental  or  amended  complaint  was  au- 
thorized by  section  385  of  the  Code  of  Civil  Procedure,  which 
provides  that  an  action  shall  not  abate  by  the  death  of  a 
party,  and  that  the  same  may  be  continued  against  his 
representative  or  successor  in  interest,  and  the  bringing;  in 
of  such  substituted  defendants  is  not  the  commencement  of 
a  new  action  against  them,  but  only  a  step  in  the  progress 
o£  the  original  action  to  judgment.  {Evans  v.  Nealis^  69 
Ind.  148;  Evans  v.  Cleveland^  72  N.  Y.  486.)  In  the  case 
last  cited,  the  original  plaintiff  died,  and  his  executrix  was 
substituted  as  plaintiff  therein  by  the  filing  of  a  supplemental 
complaint,  by  leave  of  the  court.  The  supplemental  com- 
plaint was  not  filed  for  more  than  one  year  after  the  original 
cause  of  action  accrued,  and,  if  the  supplemental  complaint 
was  to  be  treated  as  the  commencement  of  a  new  action, 
the  cause  of  action  therein  stated  was  barred  by  the  statute 
of  limitations  of  that  state,  and  this  was  the  contention 
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of  the  defendant  there;    but  the  court  held  otherwise, 
saying  : 

"It  was  provided  in  the  old  Code  (section  121)  that  no 
action  should  abate  by  the  death  of  a  party,  but  that  it 
might  be  continued  in  the  name  of  the  personal  representa- 
tive or  successor  in  interest  by  motion  made  at  any  time 
within  a  year,  or  afterward,  by  supplemental  complaint. 
The  service  of  such  complaint  was  not  the  commencement 
of  a  new  action.  It  was  a  proceeding  in  an  action  which 
had  been  commenced,  and  which  was  then  pending.  The 
action  had  been  commenced  within  the  year  after  the  cause 
of  action  accrued,  and  it  is  impossible  to  perceive  how  any 
lapse  of  time,  subsequent  to  the  commencement  of  the 
action,  could  bar  the  action  under  a  statute,  which  prescribes 
a  limit  of  time  only  before  the  commencement  of  the  action.  '^ 
This  reasoning  is  entirely  applicable  to  the  facts  of  this  case, 
and  fully  supports  our  conclusion  that  the  filing  of  the 
supplemental  complaint  in  this  action  was  not  the  com- 
mencement of  a  new  action,  and  that,  the  original  action 
having  been  commenced  withm  the  time  limited  by  section 
337  of  the  Code  of  Civil  Procedure,  the  cause  of  action  stated 
in  the  supplemental  complaint  is  not  barred  by  the  pro- 
visions of  that  section.     Judgment  and  order  reversed. 

We  concur:  MoFabland,  J.;  Fitzgerald,  J. 


Jacob  B.  Pedrick,  Appellant,  vs.   Alfred  0.  Pedrick^ 

et  aZ.,  Respondents. 

(50  N.  J.  Eq.  479.) 

Powers— By  whom  executed — Conditional  bequest. 

The  power  conferred  on  an  executor  by  a  bequest  of  money,  to  be  paid  to  the 

legatee  at  such  times  and  in  such  sums  as  the  executor  should  deem  most 

for  his  good,  and  directing  that  if  he  should  not  make  a  good  use  of  "  hi» 

money  "  the  executor  should  pay  him  no  more  than  sufficient  to  decently 

Vol.  VIII-54 
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clothe  and  board  blm,  is  in  the  nature  of  a  tnist  which  on  the  death  of  the 
executor  before  its  execution,  will  be  executed  by  the  court  directly  or 
through  a  new  trustee. 
The  legatee  beiug  68  years  of  age,  of  sober  and  frugal  habits,  having  for  15 
years  received  from  the  executor  about  |800  a  year,  and  having  saved 
about  (1,000,  though  he  had  been  unsuccessful  in  some  small  business  ven- 
tures, has  sufficiently  shown  that  he  makes  a  proper  use  of  his  money  to 
justify  the  payment  to  him  of  the  whole  legacy. 

Appeal  from  Court  of  Chancery. 

Bill  by  John  R.  Pedrick  against  Alfred  C.  Pedrick  and 
others  for  the  payment  to  the  complainant  of  the  sum  of 
$18,000,  with  interest,  in  the  hands  of  the  administrators  of 
the  deceased  executor  of  the  will  of  his  father,  Joseph  D. 
Pedrick,  deceased,  being  the  fund  created  for  the  benefit  of 
the  complainant  under  the  fourth  clause  of  the  will  which 
reads  as  follows: 

**  Fourth.  All  the  rest  and  residue  of  my  estate  whatso- 
ever and  wheresoever  (after  the  above-mentioned  bequests 
and  devises  are  excepted)  I  give,  devise,  and  dispose  of  as 
follows :  One  equal  third  part  thereof  to  my  son  Jacob 
B.  Pedrick,  to  be  paid  to  him  by  my  executor  at  such  times 
and  in  such  sums  as  he,  my  said  executor,  shall  deem  most 
for  his  good;  and  if  my  said  son  shall  not  make  a  proper 
use  of  his  money,  then  I  direct  my  said  executor  to  pay 
him  no  more  than  will  be  necessary  to  board  and  clothe 
him  in  decent  and  respectable  manner.  And  if  the  said 
Jacob  B.  Pedrick  shall  happen  to  die  before  receiving 
the  whole  of  his  money,  and  without  leaving  lawful 
issue,  then  I  direct  that  the  balance  shall  go  into  and  make 
part  of  the  residue  of  my  estate;  if  he  shall  leave  lawful 
issue,  the  said  balance  to  be  paid  to  them  in  equal  shares.'' 
The  Chancellor  decreed  that  85,000  should  be  paid  to  com- 
plainant as  a  means  of  testing  whether  he  was  fit  to  be 
intrusted  with  the  whole  amount,  from  which  decree  com- 
plainant appeals. 

M.  P.  Gret/y  for  appellant. 

jff,  M.  Cooper,  for  respondents. 
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Per  Curiam. — We  agi*ee  with  all  the  conclusions  of  the 
opinion  except  that  respecting  the  disposition  of  the  fund 
in  dispute. 

It  was  properly  held  that  the  will  of  Joseph  D.  Pedrick 
conferred  on  his  executor  a  power  in  the  nature  of  a  trust, 
which,  not  having  been  executed  by  the  executor  in  his 
lifetime,  should  now  be  executed  by  the  Court  of  Chancery, 
either  directly  or  by  the  intervention  of  a  new  trustee. 
That  power  was  to  determine  when  and  in  what  sums  the 
fund  in  question  should  be  paid  to  appellant  so  as  to  be 
most  for  his  good,  and  to  pay  him  such  sums.  Then,  if 
he  should  not  make  proper  use  thereof,  to  pay  him  only  so 
much  as  would  be  necessary  to  board  and  clothe  him  in  a 
decent  and  respectable  manner. 

Doubtless  this  provision  of  the  will  was  designed  to  be 
so  executed  as  to  test  the  conduct  of  appellant  in  his  use 
of  the  money  paid  him. 

In  the  opinion  of  the  Chancellor,  the  conduct  of  the  ap- 
pellant in  this  respect  has  not  been  sufficiently  tested.  We 
are  unable  to  agree  with  this  view. 

The  evidence  discloses  that  for  fifteen  years  the  deceased 
executor  paid  appellant  about  $800  a  year.  He  is  now  about 
sixty-eight  years  old,  unmarried,  and  of  sober  and  frugal 
habits.  The  evidence  produced  by  those  interested  in  with- 
holding the  fund  from  him  indicates  no  trace  of  a  wasteful  or 
extravagant  disposition.  It  shows,  at  the  most,  the  failure  of 
some  small  business  ventures  undertaken  by  appellant. 
Considering  his  lack  of  capital,  the  failure  of  these  under- 
takings does  not  necessarily  indicate  lack  of  business  capa- 
city; on  the  contrary,  his  withdrawal  tljerefrom  with  but 
small  loss  indicates  prudence  and  care;  for,  notwithstand- 
ing such  losses  and  his  small  income,  he  has  succeeded  in 
saving  nearly  $1,000. 

A  consideration  of  the  evidence  satisfies  us  that  the  con- 
duct of  appellant  has  been  sufficiently  tested,  and  that  he 
has  made  a  proper  use  of  the  money  paid  him.  We  also 
deem  it  plain  that  it  is  most  for  his  good  that  the  whole  of 
the  fund  should  now  be  paid  to  him. 
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The  decree  must  therefore  be  reversed,  and  a  decree  made 
in  conformity  with  these  views. 


In  the  Matter  op  the  Estate  op  M.   W.    Nicbla^ls, 

Deceased. 

[21  Nevada,  462.] 

Foreign  guardian — Appointment  as  administrator. 

A  guardian  appointed  by  a  court  of  another  state  is  not  entitled  to  letters  of 
administration  in  the  right  of  his  ward  under  General  Statutes  (Nev.), 
§  2724,  providing  that  when  a  person  entitled  to  the  letters  shall  be  a 
minor  they  shall  be  issued  to  the  guardian. 

A  guardian  has  no  rights  in  a  state  other  than  that  of  his  appointment,  except 
as  a  matter  of  comity  in  exceptional  cases. 

Appeal  from  District  Court,  Eureka  county. 

The  facts  fully  appear  in  the  following  statement  by 

BiGELOW,  J. 

The  testator,  a  resident  of  Eureka  county,  in  this  state, 
died  October  25,  1892,  leaving  a  wife  and  six  minor  chil- 
dren, his  mother,  and  a  sister,  Mrs.  Isabella  M.  Loucks. 
By  his  will,  executed  in  1889,  the  widow  was  appointed 
executrix,  but  it  is  alleged  that  she  left  this  country  for 
Germany,  in  September,  1892,  and  has  never  since  been  heard 
of.  The  children  and  the  testator's  mother  are  residents  of 
Oakland,  California,  and  Mrs.  Loucks  is  a  resident  of  Eu- 
reka county,  Nevada.  The  widow  having  failed  to  take 
out  letters  testamentary,  Mrs.  Loucks,  on  March  20,  1893, 
made  application  that  letters  of  administration  with  the 
will  annexed  issue  to  herself  and  one  Marshall  Rich,  who 
she  asked  to  be  joined  with  her  in  the  administration.  The 
testator's  mother  also  asked  that  they  be  appointed.  Gr. 
W.  Flick,  a  resident  of  Oakland,  California,  who  had  been 
appointed  by  the  courts  of  California  guardian  of  the  minor 
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children,  opposed  this  application,  and  asked  that  letters  be 
issued  to  himself,  upon  the  ground  that  as  such  guardian 
he  had  the  preferred  right  thereto.  Upon  the  hearing,  it 
was  ordered  that  letters  issue  to  him,  and  Mrs.  Loucks  and 
Eich  appeal. 

Rives  dt  JudgCy  for  appellants. 

Baker ^  Wines  &  Dorsey  and  R  M.  Beattyy  for  adminis- 
trator. 

BiGELOW,  J.  (after  stating  the  facts).  —The  only  question 
involved  in  this  appeal  is,  who  has  the  preferred  right  to 
letters  of  administration  upon  the  estate  of  the  deceased  ? 
There  is  no  dispute  concerning  the  facts,  and  there  is  neither 
allegation  nor  proof  that  either  ot  the  applicants  is  not 
duly  qualified  to  discharge  the  duties  of  the  trust.  It  con- 
sequently becomes  simply  a  matter  of  statutory  construc- 
tion, as  the  right  to  the  appointment  is  given  by  law, 
and  the  court  has,  under  these  circumstances,  no  discretion 
concerning  it,  {Coope  v.  Lowerre,  1  Barb.  Ch.  45  ;  In  re 
Estate  of  Pacheco,  23  Cal.  480;  Estate  of  Bauquier,  88  Cal, 
302,  310 ;  26  Pac.  Rep.  178,  532  ;  Hayes  v.  Hayes,  75  Ind. 
395,  398;  1  Woemer,  Adm'n,  §  242.) 

Gen.  St.  §  2719,  provides  the  following  order  for  the  ap- 
pointment of  administrators:  *' First.  The  surviving  hus- 
band or  wife,  or  some  person  as  he  or  she  may  request  to 
have  appointed.  Second.  The  children.  Third.  The  father 
or  mother.  Fourth.  The  brothers.  Fifth.  The  sisters. 
Sixth.  The  grandchildren.  Seventh.  Any  other  of  the 
kindred  entitled  to  share  in  the  distribution  of  the  estate. 
Eighth.  The  public  administrator.  Ninth.  The  creditors. 
Tenth.  Any  of  the  kindred,  not  above  enumerated,  within 
the  fourth  degree  of  consanguinity.  Eleventh.  Any  per- 
son or  persons  legally  competent." 

Section  2722  :  ^*  No  person  shall  be  entitled  to  letters  of 
administration  who  shall  be :  First,  under  the  age  of  ma- 
jority." 
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Section  2724:  *^  If  any  person  entitled  to  letters  of  ad- 
ministration shall  be  a  minor,  administration  shall  be 
granted  to  his  or  her  guardian." 

Section  2733:  "Administration  may  be  granted  to  one  or 
more  competent  persons,  although  not  entitled  to  the  same, 
at  the  request  of  the  person  entitled  to  be  joined  with  such 
person. " 

Section  2734:  *^When  letters  of  administration  have  been 
granted  to  any  other  person  than  the  surviving  husband  or 
wife,  the  child,  the  father,  mother,  or  the  brother  of  the 
intestate,  any  one  of  them  may  obtain  the  revocation  of 
the  letters  by  presenting  to  the  Probate  Court  a  petition 
praying  the  revocation,  and  that  letters  of  administration 
be  issued  to  him  or  her." 

As  suggested  in  the  Estate  of  Woods  (97  CaL  428,  32  Pac. 
Eep.  516),  concerning  a  similar  statute,  there  is  doubtless 
some  difficulty  in  construing  and  harmonizing  these  some- 
what conflicting  sections  so  as  to  determine  when  the 
guardian  of  a  minor  will  have  a  preferred  right  to  letters  of 
administration  over  other  applicants,  but  we  do  not  find  it 
necessary  to  consider  the  matter  here.  It  is  admitted  that 
the  respondent  has  no  right  to  the  letters  except  under  his 
appointment  as  guardian  by  the  California  court,  and,  as 
such,  we  are  of  the  opinion  that  he  does  not  come  within 
the  meaning  of  section  2724.  Except  as  a  matter  of  com- 
ity, and  to  a  very  limited  extent,  guardians  appointed  in 
one  state  are  not  recognized  as  such,  or  as  having  any 
power  or  authority,  in  any  other  state.  Speaking  of  an 
English  decision  holding  the  authority  of  an  English  guard- 
ian sufficient  to  institute  a  suit  for  the  personal  property 
of  his  ward  in  Scotland,  Judge  Story  says:  *' It  has  cer- 
tainly not  received  any  sanction  in  America  in  the  states 
acting  under  the  jurisprudence  of  the  common  law.  The 
rights  and  powers  of  guardians  are  considered  as  strictly 
local,  and  as  not  entitling  them  to  exercise  any  authority 
over  the  person  or  personal  property  of  their  wards  in  other 
states,  and  upon  the  same  general  reasoning  and  policy 
which  have  circumscribed  the  rights  and  authorities    of 
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executors  and  administrators."  (Story,  Confl.  Law,  §  499.) 
The  same  rule  applies  to  real  estate.  (Id.  §  504.) 
This  language  is  repeated  and  approved  in  Whart.  Confl. 
Laws  §  261,  and  in  Hoyt  v.  Sprague  (103  U.  S.  613,  631,) 
and  is  certainly  the  law"  as  understood  and  administered  in 
the  United  States.  (Cooley,  Const.  Lim.  414  ;  Schouler, 
Dom.  Eel.  445;  Leonard  v.  Putnam,  51 N.  H.  247.)  lu  other 
words,  as  to  any  other  state  than  the  one  of  the  appoint- 
ment, except  as  a  matter  of  comity,  he  is  no  guardian,  and 
has  no  rights  as  such.  On  the  other  hand,  we  have  in  Gen. 
St.  §  548  et  seq.,  a  complete  system  for  the  appointment  of 
guardians  of  minors  by  our  own  courts,  who  would  in  this 
state  be  vested  with  all  the  authority  that  a  guardian  could 
have  anywhere  ;  and  to  our  minds  it  is  very  clear  that  it 
was  this  kind  of  a  guardian,  instead  of  one  that  has  no 
authority  or  responsibility,  that  the  legislature  had  in  mind 
in  the  enactment  of  section  2724,  regulating  the  settlement 
of  the  estates  of  deceased  persons. 

The  statute  of  1887,  p.  58,  authorizing  the  payment  of 
money  in  certain  cases  to  guardians  appointed  in  other  jur- 
isdictions, rather  strengthens  than  otherwise  this  view,  as 
it  tends  to  prove  that  without  such  statutory  authority  the 
guardian  appointed  in  another  state  has  no  standing  before 
our  courts. 

It  follows  that  the  appellants  have  the  preferred  right  to 
the  letters  of  administration  in  this  case,  and  should  have 
been  appointed. 

The  order  is  reversed,  with  directions  to  the  District 
Court  to  issue  letters  to  the  appellants,  upon  their  taking 
the  oath  of  office  and  giving  the  necessary  bonds. 

Murphy,  C.  J.,  and  Belknap  J.,  concur. 
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James   S.  MacDonald  and  William  J.  MacDonald  vs. 

WILLLA.M  HaNNA  AND  ISABELLA  MacDONALD  BaRNARD. 

[100  Michigan,  412.] 

Joint  executors — Failure  to  act — Accounting. 

A  will  by  which  all  of  testator's  property  is  given  to  his  wife  **in  ihe  hope  that 
she  will  manage  and  control  it  to  the  best  of  her  judgment  and  ability  for 
the  benefit  of  the  children  during  her  widowhood,  and  which  in  the  event 
of  her  remarriage  directs  the  sale  of  the  property  and  that  the  other  executor 
named,  the  wife  being  one  of  them,  shall  apply  the  proceeds  for  the  bene- 
fit of  the  children,  does  not  contemplate  that  such  other  executor  is  to  take 
any  part  in  the  administration  of  the  estate  until  the  remarriage  of  the 
widow. 

Such  other  executor  is  not  liable  for  any  misappropriation  by  the  widow. 

Nor  is  he  under  any  compulsion,  on  the  remarriage  of  the  widow,  to  demand 
from  her  the  administration  of  the  trust. 

The  widow  having  received  $7,000  of  the  husband's  estate,  of  which  she  lost 
nearly  (5,000  in  a  speculation  and  having  properly  supported  the  children 
and  sent  them  to  school  for  several  years,  both  liefore  and  after  her  re- 
marriage, and  having  been  compelled  to  draw  on  the  principal  for  her  sup- 
port and  that  of  the  children,  an  award  of  $2,500  to  the  children  is  not 
insufficient ;  no  account  of  expenditures  having  been  kept  and  no  fraud 
being  shown. 

Appeal  from  Circuit  Court,  Wayne  County,  in  Chancery; 
Cornelius  J.  Reilly,  judge. 

Action  by  James  S.  MacDonald  and  another  against  Wil- 
liam Hanna  and  another.  From  a  decree  in  their  favor, 
complainants  appeal. 

Sands  F.  Moore  {Alfred  Imcking,  of  counsel),  for  appel- 
lants. 

John  IT.  Bissell  {Otto  Kirchner^  of  counsel),  for  appellee 
Barnard;  James  C.  Smith,  Jr.  {Otto  Kirchner,  of  counsel), 
for  appellee  Hanna. 

Grant,  J. — Complainants  are  the  children  of  John  Mac- 
Donald, deceased,  and  defendant  Barnard.  MacDonald 
died  testate  at  Windsor,  Ontario,  January  15,  1870.  His  will 
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reads  as  follows:  "First.  All  my  real  and  personal  estate, 
of  any  nature  and  kind  whatsoever,  and  wheresoever  situ- 
ate, I  give,  devise  and  bequeath  unto  my  beloved  wife, 
Isabella  MacDonald,  in  the  hope  that  she  will  manage  and 
control  the  same  to  the  best  of  her  judgment  and  ability, 
during  her  widowhood,  for  the  benefit  of  my  children, 
James  Sherman  and  William  John  MacDonald.  And,  in 
the  event  of  my  said  wife  marrying  again,  my  will  is  that 
she  shall  take  nothing  from  this  will  after  she  so  again 
marries,  but  that  the  residue  of  my  real  estate  and  personal 
estate  acquired  by  her  through  or  by  the  above  bequest 
be  sold  or  otherwise  disposed  of,  and  the  proceeds  or  profits 
arising  thereout  be  applied  by  William  Hanna,  one  of  my 
executors  hereinafter  named,  for  the  use  and  benefit  of  my 
children  before  named  when  they  each,  or  the  survivor, 
attains  the  age  of  twenty -one  years. 

**And  I  enjoin  upon  my  said  wife  the  maintenance,  edu- 
cation and  support  of  my  said  children. 

"And  I  hereby  appoint  my  said  wife  and  William  Hanna, 
of  the  city  of  Detroit,  executors  of  this,  my  last  will." 

The  defendants  petitioned  the  Surrogate  Court  of  the 
county  of  Essex,  January  26,  1870,  for  the  probate  of  the 
will.  On  the  same  day  each  filed  a  separate  affidavit,  stat- 
ing that  he  was  one  of  the  executors  of  the  will,  and  that 
he  would  faithfully  administer  the  personal  estate  and 
effects  of  the  testator  by  paying  his  just  debts,  and  the 
legacies  contained  in  the  will,  so  far  as  the  same  would 
thereunto  extend,  and  the  law  bind  him,  and  that  he  would 
exhibit  a  true  and  perfect  inventory  of,  all  and  singular,  the 
personal  estate  and  effects,  rights  and  credits  of  the  said 
testator,  and  render  a  just  and  true  account  of  his  execu- 
torship, as  required  by  law.  January  20,  1870,  defendant 
Hanna  filed  an  affidavit  stating  that  he  was  one  of  the  ex- 
ecutors named  in  said  wiU,  and  that  the  personal  estate  and 
effects  of  the  deceased  were  of  about  the  value  of  $17,068. 
February  8,  1870,  letters  of  administration  were  issued.  A 
statement  was  filed  in  the  Surrogate  Court  showing  the 
assets  to  be  $17,068.26,  and  liabilities  $10,441.71.     In  this 
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statement  the  book  accounts  were  stated  at  $7,432.79.  De- 
fendant Hanna,  as  executor,  received  none  of  the  funds 
belonging  to  the  estate,  except  that  at  one  time  he  bor- 
rowed from  the  widow  $2,000,  for  which  he  gave  his  note, 
and  which  he  subsequently  paid  to  her.  Defendant  Bar- 
nard received  all  the  funds.  Neither  gave  a  bond,  nor  was 
any  account  ever  filed  by  either  in  the  Surrogate  Court. 

MacDonald  was  engaged  in  the  business  of  manufactur- 
ing tobacco.  March  3, 1870,  Mrs.  MacDonald  sold  the  busi- 
ness, and  after  paying  the  debts,  etc.,  she  had  on  hand,  be- 
longing to  the  estate,  about  $5,500.  This  she  brought  to 
Detroit,  and  converted  into  American  money,  which  yielded 
about  $7,000.  At  the  time  of  the  death  of  Mr.  MacDonald, 
complainants  were,  respectively,  about  seven  and  five  years 
of  age.  Upon  her  marriage  to  Mr.  Barnard,  she  moved 
with  him  to  L'Anse,  Mich.,  where  they  resided  until  the 
complainants  grew  up  and  left  home.  In  so  far  as  any 
further  statement  of  facts  is  necessary,  it  will  be  given  in 
connection  with  the  points  raised. 

Complainants  allege  that  they  first  learned  of  their 
father's  will,  and  the  amount  of  property  he  left,  in  the 
year  1889;  that  they  caused  investigation  to  be  made,  which 
consumed  some  time;  that  their  mother  refused  an  account- 
ing, and  therefore  they  filed  this  bill.  The  case  was  heard 
upon  pleadings  and  proofs  taken  in  open  court,  and  a  decree 
was  entered  dismissing  the  bill  as  to  defendant  Hauna, 
and  against  the  defendant  Barnard  for  the  sum  of  $2, 500. 
Complainants,  alone,  appeal. 

1.  The  decree  in  favor  of  defendant  Hanna  must  be  sus- 
tained. Whatever  may  have  been  his  moral  obligation  to 
accept  the  trust  set  forth  in  the  will,  and  to  look  after  the 
interests  of  the  children,  there  was  no  legal  duty  imposed 
upon  him,  and  he  could  only  be  held  in  so  far  as  he  received 
and  misappropriated  the  funds.  •  It  is  manifest  from  the 
terms  of  the  will  that  Mr.  MacDonald  intended  that,  until 
his  wife  remarried,  she  should  have  the  management  and 
control  of  the  estate.  It  cannot  be  said  that  there  was  any 
obligation,  either  moral  or  legal,  resting  upon  Hanna,  to 
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assume  the  responsibility  of  the  execution  of  the  trust, 
until  after  her  i-emarriage.  He  certainly  could  not  be  held 
liable  for  any  misappropriation  of  the  funds  by  her  during 
that  time.  Neither  was  he  compelled,  upon  her  remarriage, 
to  demand  from  her  the  administration  of  the  trust.  The 
authorities  are  clear  that  he  cannot  be  held,  under  such 
circumstances.  {Edmonds  v.  Crenshaw,  14  Pet.  166;  Cocks 
V.  Haviland,  124  N.  Y.  426;  26  N.  E.  Rep.  976;  McKim  v. 
Aulbixch,  130  Mass.  484;  Sparhawk  v.  Buell,  9  Vt.  41;  Mana- 
han  V.  OibbonSj  19  Johns.  427;  Wilson^ s  Appeal^  115  Pa, 
St.  95;  9  Atl.  Rep.  473.) 

2.  Mrs.  Barnard  kept  no  books  of  account,  nor  has  she 
ever  rendered  an  account  of  her  doings  to  the  Surrogate 
Court.  The  bookkeeper  who  made  out  the  inventory  of 
the  estate  is  dead.  So,  also,  are  others  who  had  knowl- 
edge of  Mr.  MacDonald's  affairs.  The  books  have  been 
lost.  Mr.  MacDonald  evidently  did  a  prosperous  business 
during  his  lifetime,  and  provided  liberally  for  his  family. 
Some  of  the  household  goods,  which  were  her  property, 
were  included  in  the  inventory  as  belonging  to  the*  estate. 
It  seems  quite  probable  from  her  own  testimony  that  Mrs. 
Barnard,  during  her  widowhood,  Uved  in  a  styles  commen- 
surate with  her  former  living,  rather  than  in  one  suitable 
to  her  altered  condition  and  limited  means.  She  paid  the 
funeral  expenses,  and  the  expenses  of  his  last  sickness,  and 
also  erected  a  monument,  at  a  cost  of  about  $300.  She 
testified  that  it  cost  her  about  $125  per  mouth  to  support 
herself  and  the  children  during  her  widowhood.  At  the 
time  of  her  remarriage  she  supported  the  children  for  a 
short  time  at  her  sister's,  and  then  took  them  to  her  home 
at  L'Anse,  paying  the  expenses  of  the  trip.  She  invested 
$5,000  out  of  the  $7,000  in  real  estate  in  Detroit.  This  in- 
vestment proved  unfortunate,  and  nearly  the  entire  amount 
was  lost.  The  complainants  lived  for  many  years  with 
their  mother  and  stepfather,  were  sent  to  school,  and  were 
properly  clothed  and  supported.  Their  stepfather  secured 
them  positions  upon  the  railroad.  James  went  to  Mar- 
quette, but  did  not  earn  sufficient  to  pay  his  board.     His 
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mother  paid  the  deficiency,  and  furnished  him  with  cloth- 
ing. It  is  unnecessary  to  review  all  the  evidence  in  the 
case  bearing  upon  the  expenditures  of  the  mother  in  behalf 
of  the  complainants.  It  is  manifest  that  they  were  well 
treated,  well  taken  care  of,  and  largely  at  her  expense.  It 
would  not  be  equitable  to  deprive  her  of  a  reasonable  allow- 
ance for  that  purpose.  During  her  widowhood  the  income 
from  the  estate  was  not  sufficient,  and  she  possessed  the 
right,  under  the  will,  to  encroach  upon  the  principal.  It  is 
evident  that  she  had  no  comprehension  of  business  affairs, 
and  did  not  appreciate  the  necessity  of  keeping  a  strict  ac- 
count of  her  receipts  and  expenditures.  It  is  also  unfor- 
tunate that  the  Surrogate  Court  did  not  call  her  to  an  ac- 
counting. But  we  find  no  evidence  of  bad  faith,  nor  any 
disposition  to  defraud  her  children.  After  a  careful  ex- 
amination of  the  record,  we  are  not  disposed  to  modify  the 
decree  of  the  court  below. 

Decree  affirmed,  with  costs. 

The  other  justices  concurred* 


In  the  Matter  of  the  Estate  of  E.  B.  Mallory  vs.  Bur- 
lington AND  Missouri  River  Railroad  Company  in 
Nebraska. 

[58  Kansas,  557.] 

Administration — Non-residknt— Revocation  op  letters — 

Appeal  bond. 

The  grant  of  letters  of  administration  on  the  estate  of  a  non-reBident  of  the 
state,  who  leaves  no  property  in  the  state  to  be  administered,  is  a  nullity. 

Such  letters  may  be  revoked  by  tlie  court  granting  them,  of  its  own  motion  or 
on  the  application  of  any  one  interested  in  the  administration.  ^ 

The  defendant  in  an  action  by  an  administrator  so  appointed,  has  such  an  in- 
terest in  the  administration  as  to  entitle  him  to  make  such  application. 
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An  appeal  by  a  person  to  whom  letters  of  administration  have  been  issued 
without  jurisdiction,  from  an  order  declaring  such  letters  null  and  void, 
is  not  an  appeal  by  an  administrator  within  Gen.  Stat.  Kau.  1889,  par. 
2977,  (Civil  Code,  sec.  677),  providing  that  an  executor  or  administrator  is 
not  required  to  enter  into  a  bond  to  entitle  him  to  appeal. 

Application  by  the  Burlington  &  Missouri  River  Railroad 
Company  in  Nebraska  for  the  revocation  of  letters  of  ad- 
ministration issued  to  Fannie  Mallory  on  the  estate  of  E. 
B.  Mallory,  deceased.  From  an  order  revoking  such  letters, 
said  Fanny  Mallory,  administratrix,  brings  error. 

Oeo.  H.  Eoberts,  for  plaintiff  in  error. 

W.  W.  d:  W.  F.  Guthrie,  for  defendant  in  error. 

Johnston,  J. — The  District  Court  of  Atchison  county 
dismissed  an  appeal  from  an  order  of  the  Probate  Court  of 
the  same  county  revoking  letters  of  administration  which 
had  been  previously  granted  to  Fannie  Mallory,  as  adminis- 
tratrix of  the  estate  of  E.  B.  Mallory,  deceased,  and  a  re- 
view of  this  ruling  is  sought.  It  appears  that,  after  her 
appointment  as  administratrix,  she  brought  an  action 
against  the  Burlington  &  Missouri  River  Railroad  Company 
in  Nebraska  to  recover  damages  for  the  injury  of  Mallory 
through  the  alleged  negligence  of  the  employes  of  the  rail- 
road company.  At  the  suggestion  and  upon  application  of 
the  railroad  company,  a  hearing  was  had  before  the  Probate 
Court  in  regard  to  whether  any  grounds  existed  for  admin- 
istration, and  as  to  the  validity  of  the  letters  which  had 
been  issued.  Both  parties  appeared,  and,  upon  the  testi- 
mony submitted,  the  court  found  that  the  decedent  was 
not  a  resident  or  inhabitant  of  Kansas  at  the  time  of  his 
decease,  nor  did  he  die  intestate  in  any  other  state  or  county 
than  the  state  of  Kansas,  leaving  any  estate  to  be  adminis- 
tered within  the  state  of  Kansas,  nor,  especially,  any  estate 
to  be  administered  within  the  county  of  Atchison,  nor  was 
there  any  such  estate  to  be  administered  in  the  state  of 
Kansas  or  county  of  Atchison.  The  conclusion  was  that 
the  letters  were  issued  without  jurisdiction,  and  that  such 
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letters,  and  the  administration  proceedings  thereon,  includ- 
ing the  appointment  and  qualification  of  Fannie  Mallory 
as  administratrix,  were  without  jurisdiction  in  that  court, 
and  were  null  and  void.  An  appeal  was  attempted  to  be 
taken  to  the  District  Court  by  Fannie  Mallory,  after  which 
the  railroad  company  appeared  there,  and  moved  to  dismiss 
the  appeal  on  the  insufficiency  of  the  affidavit  for  appeal ; 
the  failure  to  give  an  appeal  bond,  and  other  grounds  which 
need  no  mention. 

The  facts  found  by  the  Probate  Court  make  it  clear  that 
it  had  no  jurisdiction  to  issue  letters  of  administration,  and 
it  ruled  correctly  in  holding  that  its  action  in  that  respect 
was  void  for  all  purposes.  {Perry  v.  St.  J.  &  W.  R  Co., 
29  Kan.  420.)  As  the  right  of  Fannie  Mallory  to  maintain 
an  action  against  the  railroad  company  was  based  upon 
the  letters  of  administration,  it  was  proper  for  the  com- 
pany to  inquire  into  the  authority  upon  which  she  acted. 
If  the  Probate  Court  had  no  jurisdiction,  and  the  let- 
ters were  void,  they  conferred  no  power  upon  her  to 
prosecute  such  an  action,  and  recovery  by  her  would  not 
bar  a  subsequent  suit  by  a  legal  administrator  upon  the 
same  cause  of  action.  It  has  been  held  that,  where  letters 
of  administration  have  been  issued  without  authority,  the 
court  in  which  they  were  issued  may,  upon  its  own  motion, 
institute  proceedings  to  set  them  aside,  or  it  may  be  done 
by  any  one  interested  in  any  wise  in  the  estate,  or  upon 
suggestion  of  an  amicus  curiae.  {Railroad  Co,  v.  Swayne^ 
26  Ind.  477;  Woerner  Adm'n,  §  268. ) 

The  affidavit  for  appeal  is  defective,  but  the  principal, 
and  a  sufficient  ground  for  the  order  of  the  District  Court 
dismissing  the  appeal  was  the  omission  of  the  appellant  to 
give  an  appeal  bond.  Under  the  statute,  every  appellant 
is  required  to  ffie  in  the  Probate  Court  a  bond,  in  such  sum, 
and  with  security,  as  may  be  fixed  and  approved  by  the 
Probate  Court,  conditioned  that  he  will  prosecute  the  ap- 
peal, and  pay  all  sums,  damages,  and  costs  that  may  be 
adjudged  against  him.  The  only  exception  to  this  rule  is 
that  no  executor  or  administrator  is  required  to  enter  into 
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bond,  to  entitle  him  to  appeal.  (Gen.  St.  1889,  par.  2977; 
Civ,  Code,  §577.)  The  only  excuse  given  for  the  failure  to 
give  an  a])peal  bond  is  the  claim  that  the  appeal  was  taken 
by  the  administratrix,  and  therefore  that  she  was  exempt 
from  that  requirement.  The  difl&culty  in  sustaining  that 
claim  is  that  her  appointment,  and  everything  pertaining 
to  the  administration,  were  utterly  invalid.  The  Probate 
Court  had  no  jurisdiction  to  grant  letters  of  administration, 
nor  to  confer  authority  upon  her,  and  at  the  time  when  the 
attempt  was  made  to  take  an  appeal  the  letters  had  been 
recalled,  and  an  order  and  decree  entered  declaring  the  ad- 
ministration, and  all  the  proceedings  connected  with  the 
same,  null  and  void.  In  attempting  to  appeal,  she  was  not 
acting  as  the  representative  of  the  estate,  but  was  merely 
endeavoring  to  obtain  a  personal  advantage.  Not  being 
an  administratrix,  it  was  absolutely  necessary  that  a  bond 
should  be  given  before  an  appeal  could  be  taken,  and  her 
failure  to  give  one  is  a  sufficient  justification  for  the  ruling 
of  the  court  in  dismissing  the  appeal.  The  judgment  will 
be  affirmed. 
All  the  justices  concurring. 


In  the  Matter  op  the  Estate  op  Luoy  Webingeb, 

Deceased. 

[100  California,  846.] 

Married  women — Medical  ArrBNDANOB— Funeral  expenses 
— Monument — Liability  op  husband — Family  allow- 
ance 

A  husband  having  means,  is  liable  for  the  expenses  of  doctors,  nurses  and 
medicines  obtained  by  him  for  his  wife  in  her  last  illness,  and  for  the  ex- 
penses of  her  funeral  and  placing  upon  her  grave  some  mark  of  identifica- 
tion, and  these  expenses  are  not  chargeable  against  her  estate. 


440  AMERICAN  PROBATE  REPORTS. 

If  the  husband  Is  poor  and  the  wife  leaves  a  considerable  estate  a  reasonable 
amount  may  be  allowed  to  him  towards  the  expense  of  erecting  a  tomb- 
stone. 

An  administrator  is  properly  credited  with  the  amount  paid  for  family  allow- 
ance without  a  voucher  therefor,  as  it  will  be  presumed  that  the  court 
made  an  order  granting  such  allowance. 

Department  I.  Appeal  from  Superior  Court,  Kern 
county. 

From  a  decree  settling  the  accounts  of  the  administrator 
of  Lucy  Weringer,  deceased,  the  distributees  appeal. 

Mahon  &  Lairdy  for  appellants. 

E,  Brundagey  for  respondent. 

Patterson,  J.  —  This  is  an  appeal  from  a  decree  settling 
an  annual  account  of  the  administrator. 

Among  the  items  allowed  were  the  following:  **Dr.  Cook, 
medical  services  last  illness,  $45.60  ;  Dr.  Ferguson,  same, 
$10.50  ;  Dr.  Rogers,  same,  $50  ;  Blodget  &  Dudley,  drugs, 
$18.35  ;  Mary  Dougherty,  nurse  last  illness,  $25."  We 
think  the  objections  to  these  items  were  properly  taken  by 
the  contestant,  and  that  they  were  improperly  allowed. 
(Section  174,  Civil  Code  ;  Gerlach  v.  Terry,  75  Cal.  290;  17 
Pac.  Rep.  207.)  The  administrator  testified  as  follows: 
^'  Before  and  at  the  time  that  my  said  wife,  Lucy  Wer- 
inger, died,  I  was  engaged  in  business  in  Bakersfield,  and 
was  handling  large  sums  of  money.  I  also  owned  consider- 
able valuable  real  estate  and  personal  property.  I  called  in 
the  doctors  to  attend  to  my  wife  during  her  last  illness.  The 
nurse,  Mary  Dougherty,  I  hired  to  wait  upon  and  care  for 
my  wife  during  her  last  illness." 

At  common  law  the  husband  was  bound  to  bury  his 
deceased  wife  in  a  suitable  manner,  and  was  bound  to  de- 
fray the  necessary  funeral  expenses.  Although  the  rule  is 
not  universal  in  this  country,  it  prevails  in  most  of  the 
states.  (Schouler,  Dom.  Rel.  §  199.)  The  duty  is  one  which 
is  involved  in  the  obligation  of  the  husband  to  maintain 
the  wife  while  living.     He  has  the  control  of  the  body  of 


MATTER  OF  WERINGER.  441 

his  deceased  wife,  and  must  care  for  the  same,  and  may 
select  a  proper  place  for  the  interment,  regardless  of  the 
wishes  of  her  parents  or  other  relatives.  {Staples^  Appealy 
52  Conn.  426;  Smyleyv.  Reese,  53  Ala.  89.) 

It  is  claimed  by  appellants  that  the  court  improperly 
allowed  the  item  of  $2,000  on  account  of  family  allowance, 
but  there  is  nothing  in  the  record  upon  which  such  conten- 
tion can  be  sustained.  The  court  may  have  made  an  order 
granting  family  allowance  which  authorized  payment  by 
the  administrator  of  the  amount  named,  and,  that  being 
so,  no  voucher  was  required.  Error  must  be  shown  ;  it 
cannot  be  presumed. 

The  court  allowed  an  item  of  $670  for  '*  funeral  expenses 
and  monument,"  It  does  not  appear  how  much  of  the 
item  was  for  the  monument  Whether  or  not  the  admin- 
istrator ought  to  have  been  allowed  anything  on  account 
of  the  monument  depends  upon  circumstances.  Included 
in  the  obligation  to  give  his  deceased  wife  decent  burial  is 
the  duty  of  placing  some  mark  of  identification  over  her 
last  resting  place.  If  the  husband  be  poor,  and  the  deceased 
leave  a  considerable  estate,  the  former  ought  not  to  be  ex- 
pected to  contribute  much  to  a  monument ;  and  it  would 
be  proper  in  such  a  case,  we  think,  for  the  court  to  fix  a 
reasonable  amount  to  be  allowed  for  that  purpose.  The 
amount  allowed  for  the  expenses  of  the  funeral  and  a 
monument  should  be  governed  by  the  custom  of  people  of 
like  rank  and  condition  in  society;  a  distinction  being  made 
in  this  respect,  however,  between  solvent  and  insolvent  es- 
tates. (2  Woerner,  Adm'n,  §  359.)  The  order  is  affirmed 
as  to  the  family  allowance,  but  is  reversed  as  to  the  other 
items,  and  the  cause  is  remanded,  with  directions  to  the 
court  below  to  hear  the  parties  further,  and  determine  the 
matter  in  accordance  with  the  views  herein  expressed. 

We  concur:  Harrison,  J.;  GAROUxa     J. 


PuNBRAL   Expenses   and   Physic an's  Bills  op  Married   WoBfEN.— 
Medical  atteDdance  and  medicines  are  among  tlie  necessaries  of  life,  which,  at 
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common  law,  the  husband  is  bound  to  furnish  his  wife.  Cothran  y.  Lee,  24 
Ala.  380 ;  Nelson  v.  O'Neal,  11  Ind.  App.  296 ;  39  N.  E.  Rep.  207;  Nelson  t. 
Spaulding,  11  Ind.  App,  453 ;  39  N.  E.  Rep.  169 ;  Freeman  v.  Cort,  27  Hun 
(N.  y.)  447,  450;  Estate  of  Shipman,  22  Abb.  N.  C.  289,  291 ;  N.  Y.  Supp, 
And  among  the  expenses  of  the  family  for  which  under  the  statutes  of  some 
of  the  states,  the  property  of  the  wife  is  bound  jointly  with  that  of  the  hus- 
band. May  V.  Smith,  48  Ala.  483  ;  Glaubensklee  v.  Low,  29  111.  App.  408 ; 
Schrader  v.  Hoover,  80  Iowa,  243;  45  N.  W.  Rep.  734 ;  Alexander  v.  Lydick, 
80  Mo.  341, 347.  They  are  not  the  less  expenses  of  the  family  though  rendered 
to  or  at  the  request  of  the  husband.  Younkin  v.  Essick,  29  111.  App.  675 ; 
Walcott  V.  Hoffman,  30  111.  App.  77  ;  though  the  contrary  was  held  in  Gabriel 
y.  Mullen,  30  Mo.  App.  464,  471.  The  statutes  removing  the  disabilities  of 
married  women  and  enabling  them  to  contract  with  reference  to  their  separate 
estates  do  not  render  them  liable  for  such  services  in  the  absence  of  an  express 
promise.  Nelson  v.  O'Neal,  11  Ind.  App.  296 ;  39  N.  E.  Rep.  207;  Nelson  y. 
Spaulding,  11  Ind.  App.  453;  39  N.  E.  Rep.  169;  Estate  of  Shipman,  22  Abb.  N. 
C.  289,  291;  6  N.  Y.  Supp.  569;  Berger  v.  Clark,  79  Pa.  St*.  340;  Sawtelle's  Ap- 
peal,  84  Pa.  St.  306.  And  it  has  been  held  that  she  cannot  bind  herself  by  her 
express  promise  to  pay  for  them.  Thomas  v.  Passage,  54  Ind.  106, 114;  though 
the  better  opinion  seems  to  be  that  she  can.  Nelson  y.  Spaulding,  11  Ind.  App. 
453  ;  39  N.  E.  Rep.  109 ;  Yates  v.  Lurvey,  65  Me.  221.  And  it  has  been  held 
that  the  husband  is  not  liable  for  them  if  she  is  living  apart  from  him,  without 
fault  on  his  part.     Bevier  y.  Galloway,  71  HL  517. 

The  husband  has,  therefore,  no  valid  claim  against  the  estate  of  his  deceased 
wife,  for  the  expenses  of  medicines  and  medical  attendance  incurred  by  hiic 
for  her.  Cothran  y.  Lee,  24  Ala.  380;  Yates  v.  Lurvey,  62  Me.  221;  Galloway 
v.  Estate  of  McPherson,  67  Mich.  546 ;  35  N.  W.  Rep.  114;  Freeman  y.  Coit, 
27  Hun  (N.  Y.)  447,  460 ;  Estate  of  Shipman.  22  Abb.  N.  C.  289,  291;  N.  Y. 
Supp.;  Costigan's  Estate,  13  Phil.  (Pa.)  264;  McCormick's  Estate,  4  Kulp. 
<Pa.)  15. 

Involved  in  the  duty  of  maintaining  the  wife  while  living  is  the  duty  of 
burying  her  on  her  death.  Smyley  y.  Reese,  53  Ala.  89,  97  ;  Cuniiingham  y. 
Reardon,  98  Mass.  538.  It  is  the  husband's  right  and  duty  to  bury  his  deceased 
wife.  Durrell  v.  Hay  ward.  75  Mass.  (9  Gray),  248;  Weld  y.  Walker.  180  Mass. 
422,  423.  The  husband  is  liable  for  the  reasonable  expenses  of  the  funeral. 
Sears  v.  Giddey,  41  Mich.  590,  592 ;  2  N.  W.  Rep.  487;  Galloway  v.  Estate  of 
McPherson,  67  Mich.  540;  35  N.  W.  Rep.  114;  though  the  wife  has  a  sepa- 
rate estate  which  she  Ix^queaths  to  some  one  else.  Sears  v.  Giddey,  46  Mich. 
590;  2  N.  W.  Rep.  And  if  they  have  been  living  apart  it  is  unnecessary  to 
notify  him  of  her  death  to  render  him  liable.  Cunningham  v.  Reardon,  98 
Mass.  688.  In  an  action  against  a  husband  for  removing  a  stone  erected  at  the 
grave  of  his  wife  by  her  mother.  Bigelow.  J.,  said;  **  The  undisputable  and 
paramount  right,  as  well  as  duty  of  a  husband,  to  dispose  of  the  body  of  his 
deceased  wife  by  a  decent  sepulchre  in  a  suitable  place,  carries  with  it  the 
right  of  placing  over  the  spot  of  burial  a  proper  monument  or  memorial  in  ac- 
cordance with  the  well  known  and  long  established  usage  of  the  community.'* 
Durrell  y.  Hayward,  75  Mass.  (9  Gray),  248. 
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Nor  is  the  husband  eutitled  to  reimbursement  by  the  estate  of  his  deceased 
wife  for  the  expenses  of  her  funeral  incurred  by  him.  Galloway  v.  Estate  of 
McPherson,  67  Mich.  546;  85  N.W.  liep.  114;  Costigan's  Estate,  18  Phil.  264; 
McCormick's  Estate,  4  Kulp.  (Pa.)  15. 

Under  statutes  making  funeral  expenses  a  preferred  charge  against  the  estate 
of  a  decedent,  the  estate  of  a  married  woman  is  liable.  Buxton  v.  Barrett,  14 
R.  I.  40;  Petition  of  Johnson,  15  R.  I.  488;  8  Atl.  Kep.  248.  In  Constaninides  v. 
^  Walsh  146  Mass.  281;  15  N.  E.  Rep.  631,  it  was  said  :  **  The  funeral  expenses 
of  the  testatrix  were  a  preferred  charge  on  her  separate  estate."  Pub.  Stat.,  ch. 
135,  sec.  3;  chap.  137,  sec.  1;  Stat.  1882,  chap.  141.  Under  these  statutes  and 
those  establishing  the  independent  position  of  married  women  with  regard  to 
their  property,  we  think  that,  as  between  the  estate  of  a  married  woman  leav- 
ing property,  and  her  husband,  the  liability  of  the  estate  must  be  regarded  as 
primary,  and  that  it  would  be  unreasonable  to  charge  the  husband  for  the 
funeral  expenses,  in  all  events,  as  necessaries,  irrespective  of  any  fault  on  his 
part.  If  then,  it  was  still,  as  formerly  the  plaintiff's  legal  duty  to  see  that  his 
wife  was  buried,  but  her  estate  was  primarily  liable,  he  is  entitled  to  recover 
his  reasonable  expenditures;  as  in  other  cases  where  a  person  has  paid,  in  pur- 
suance of  a  legal  duty,  what,  as  between  himself  and  another  that  other  was 
bound  to  pay."  The  fact  that  it  is  the  duty  of  the  husband  to  bury  his  deceased 
wife  does  not  exempt  her  separate  estate  from  the  ultimate  charge.  Jackson  v. 
Westerfield,  611  How.  &  Pr.  399. 403.  And  though  he  is  liable  to  the  undertaker, 
if  the  wife  leaves  assets  sufficient  to  pay  the  expenses  of  the  funeral;  he  can 
recover  from  the  executors  the  amount  that  he  may  pay  to  the  undertaker. 
Lucas  V.  Hesicn  17  Abb.  N.  C.  271 ;  2 ;  13  Daly,  368  ;  Kessell  v.  Hapen, 
8  N.  Y.  S.  R.  852  ;  Kessler  v.  Hessen,  19  Abb.  N.  C.  86 ;  Freeman  v.  Coit, 
27  Hun,  447,  450. 

In  McCue  v.  Garvey  (14  Hun,  562,  564),  it  was  said:  "  It  maybe,  and  proba- 
bly is  the  law,  that  a  husband  is  bound  to  bury  the  corpse  of  his  deceased 
wife,  and  he  is  probably  liable  in  an  action  to  any  person  who,  by  reason  of 
his  absence  or  neglect,  incurs  the  expense  of  the  burial.  It  is  probably  also 
the  duty  of  any  person  under  whose  roof  a  dead  body  lies  to  see  that  it  has 
decent  burial.  But  none  of  these  rules  exempt  the  esta  e  of  the  deceased  per- 
son from  the  final  charge  of  such  expenses.  They  are  intended  to  secure 
prompt  and  proper  burial,  to  which  all  are  entitled.  In  this  case  the  deceased 
wife  has  a  separate  estate,  and  her  husband  paid  the  expenses  of  her  funeral, 
and  tlicre  is  no  reason  why  he  should  not  be  allowed  therefor,  in  the  settlement 
of  her  accounts  as  her  personal  representative.  If  this  lady  had  died  under 
the  roof  of  a  stranger,  tne  duty  of  the  interment  would  have  devolved  upon 
him,  in  the  first  instance ;  and  then,  if  he  had  been  her  executor,  or  adminis- 
trator, the  expenses  would  have  been  allowed  to  him  by  the  surrogate  in  the 
settlement  of  his  accounts.  Why  not  now  ?  Why  should  her  separate  estate 
be  exempt  from  the  payment  of  her  funeral  expenses  because  she  happens  to 
have  left  a  husband  surviving  her,  when  there  would  be  no  pretense  for  such 
exemption  If  she  had  not.  The  simple  fact  that  it  was  the  duty  of  the  husband 
to  bury  his  deceased  wife  is  not  sufficient,  for  we  have  seen.that  it  is  the  duty  of 
•other  persons  to  bury  the  deceased  wife  in  the  absence  of  the  husband." 
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But  in  PennBylvania  it  is  held  thitt  the  husband  is  primarily  liable  for  the 
Expenses  of  the  wife's  funeral,  though  the  undertaker  may  recover  from  her 
estate,  and  the  amount  will  be  deducted  from  the  distributive  share  of  the 
husband.  Darmody's  Estate.  13  Phil.  207;  Weber's  Estate,  20  Phil.  8; 
Waesch's  Appeal,  8  Pa.  Dist.  R.;  s.  c,  166  Pa.  St.  204;  80  Atl.  Rep.  1124. 


Bters  vs.  McAuley  ;  McAuley  vs.  McAulet 

[149  U.  S.  608.] 

Administration    of    estates  —  Jurisdiction    op   fedbrai, 
COURTS— Declaration  of  trust — Next  op  kin. 

An  estate  which  is  being  administered  in  a  State  Probate  Court  is  so  far  in  tlie 
possession  and  custody  of  that  court,  that  on  a  bill  filed  by  a  citizen  of 
another  state  against  the  administrator  to  recover  a  share  of  the  property, 
the  Federal  Court  acquires  no  jurisdiction  to  make  a  decree  of  distiibu- 
tion,  or  determine  the  rights  of  the  citizens  of  the  same  state  among  them- 
selves. It  can  only  determine  and  award  the  shares  of  citizens  of  other 
states. 

A  writing  directing  that  pursuant  to  the  request  of  the  brother  from  whom 
certain  property  was  inherited,  it  is  to  be  sold  after  the  death  of  the  maker 
and  the  proceeds  applied  in  a  s[>ecified  manner,  though  ineffective  as  a 
will  may  operate  as  a  declaration  of  trust. 

Under  the  statutes  of  Pennsylvania  first  cousins  of  an  intestate  are  entitled  ta 
take  to  the  exclusion  of  second  cousins. 

Appeals  from  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

Bill  in  equity  by  Henry  B.  Shields,  a  resident  and  citizen 
of  the  state  of  Ohio,  as  assignee  of  James  McAuley,  a  citi- 
zen of  the  state  of  Kansas  and  also  in  the  right  of  his  wife 
Melissa  M.  Shields,  also  a  resident  and  citizen  of  Ohio, 
against  Alexander  M.  Byers,  administrator,  with  the  will 
annexed  of  Mary  McAuley,  and  the  other  parties  claiming 
to  be  interested  in  the  estate,  including  the  Home  for  the 
Friendless  and  the  Home  for  Protestant  Destitute  Women. 
The  instrument  admitted  to  probate  as  the  will  of  Mary 
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McAuley  was  entirely  in  her  handwriting,  and  is  in  the 
following  words:  "By  request  of  my  dear  brother,  my 
house  on  Duquesne  Way  is  to  be  sold  at  my  death  and  the 
proceeds  to  be  divided  between  the  Home  for  the  Friendless 
and  the  Home  for  Protestant  Destitute  Women,  Mary 
McAuley."  The  house  mentioned  in  the  will  had  been 
devised  to  Mary  McAuley  and  her  sister  by  their  brother 
James  McAuley,  and  on  the  death  of  the  sister  her  interest 
also  passed  to  Mary. 

The  account  of  Byers,  filed  by  him  in  the  register's 
office,  as  administrator  with  the  will  annexed,  was  exam- 
ined and  allowed  by  the  register,  and  was  presented  for 
approval  to  the  Orphans'  Court  of  Allegheny  county,  and 
was  by  that  court,  on  March  7,  1887,  approved  and  con- 
firmed nfsi,  and,  no  exceptions  thereto  having  been  filed, 
the  confirmation  became  absolute. 

Thereupon,  in  pursuance  of  statutory  directions,  this 
confirmed  account  was  put  upon  the  audit  list  of  the  Or- 
phans' Court  for  distribution  of  the  balance  shown  to  be  in 
the  administrator's  hands,  and  the  court  fixed  March  29, 
1887,  as  the  day  to  liear  the  case. 

On  March  28,  1887,  the  day  before  the  hearing  thus  fixed, 
the  bill  was  filed.  It  set  forth  the  death  of  Mary  McAuley; 
that  there  were  two  classes  of  claimants  to  the  estate,  to 
wit,  the  first  and  second  cousins  of  the  decedent ;  that  the 
so-called  will  was  null  and  void;  and  that  there  was  a  large 
amount  of  personal  estate  in  the  hands  of  defendant  Byers, 
administrator,  etc.  The  prayer  was  that  the  will  and  the 
probate  be  declared  void  and  of  no  effect;  that  the  adminis- 
trator be  enjoined  from  disposing  of  the  real  estate,  and 
from  collecting  the  rents  therefrom,  and  that  some  suitable 
person  be  appointed  to  take  charge  of  it  until  partition ; 
that  a  partition  of  it  be  had  and  made  to  and  among  the 
various  parties  in  interest,  and  that  the  defendant  Byers 
be  ordered  and  directed  to  make  a  full,  just,  and  true  ac- 
count of  all  assets  in  his  hands ;  that  an  account  be  taken 
of  the  testator's  debts  and  funeral  expenses,  and  the  sur- 
plus be  distributed  among  the  plaintiff  and  all  other  parties 
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legally  entitled  thereto;  and  for  general  relief.  To  this  bill 
the  administrator,  Byers,  filed  a  plea,  setting  up  the  pro- 
ceedings in  the  Orphans'  Court.  This  plea  was,  after  argu- 
ment, overruled  by  the  Circuit  Court. 

The  cause  was  then  pat  at  issue  by  answer  and  replica- 
tion. On  May  20,  1888,  an  interlocutory  decree  was  en- 
tered, directing  that  said  A.  M.  Byers,  administrator  of 
Mary  McAuley,  deceased,  should  file  an  account  of  the  per- 
sonal estate  before  a  master,  who  was  then  appointed,  and 
the  master  was  directed  to  take  testimony  as  to  the  parties 
interested  in  the  distribution  of  the  balance  in  the  hands  of 
said  administrator,  and  to  report  the  testimony,  with  a 
schedule  of  distribution,  to  the  court.  The  administrator 
stated  before  the  master  an  account^  which  was  identical 
with  the  account  theretofore  confirmed  by  the  Orphans* 
Court  The  master  further  took  testimony  as  to  who  were 
the  distributees,  and  reported  the  same  to  the  court,  with 
a  schedule  of  distribution. 

On  January  6,  1889,  a  final  decree  was  made  by  the  Cir- 
cuit Court,  as  follows : 

*' And  now,  to  wit,  January  5,  1889,  this  cause  came  on 
to  be  heard  on  bill,  answers,  replication,  testimony,  and  the 
report  of  the  master  with  exceptions  thereto,  and  was  ar- 
gued by  counsel ;  whereupon,  upon  consideration  thereof 
by  the  court,  it  is  ordered,  adjudged,  and  decreed  that  the 
proceeds  of  the  sale  of  the  real  estate  that  was  of  Mary 
McAuley,  deceased,  situate  on  Duquesne  way,  in  the  city 
of  Pittsburgh,  after  deducting  expenses  attending  the  same, 
shall  be  distributed  equally  between  the  Home  for  the 
Friendless  and  the  Home  for  Aged  Protestant  Women." 

''And  it  is  further  ordered,  adjudged,  and  decreed  that 
the  exceptions  to  the  master's  report  be  overruled,  and  the 
said  report  confirmed,  and  that  the  personal  estate  of  said 
decedent  be  distributed  among  the  thirteen  first  cousins  of 
said  decedent,  to  the  exclusion  of  her  second  cousins,  in 
conformity  with  said  master's  report;  and  that,  unless  an 
appeal  be  duly  entered  from  this  decree  within  sixty  days 
from  this  date,  the  administrator  is  ordered  to  transfer  the 
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stocks  and  pay  out  the  cash  of  said  decedent's  personal 
estate  in  accordance  with  the  schedule  of  distribution  re- 
ported by  the  said  master,  adding  the  sum  of  nine  dollars 
and  sixty-one  cents  ($9.61)  to  the  cash  share  of  each  of  said 
thirteen  distributees,  to  cover  the  duplicate  credit  of  one 
hundred  and  twenty-five  dollars  ($125)  for  examiner's  fees 
inadvertently  allowed  in  said  master's  report." 

From  this  decree  several  appeals  were  taken  to  this  court, 
two  of  which  remain  for  consideration,  to  wit,  the  appeal 
of  the  administrator,  and  that  of  Dora  McAuley  and  others, 
second  cousins  of  the  deceased,  with  their  husbands. 

X).  r.  WatsoUy  for  appellant  Byers,  administrator. 

D.  F.  Patterson^  for  appellees  Sarah  Thompson  and 
others. 

M.  P.  Patterson^  for  appellee  Pittsburgh  and  Allegheny 
Home  for  the  Friendless. 

Oeo.  C.  BurgwiUj  for  appellee  Home  for  Aged  Protestant 
Women. 

S.  Schoyer^  Jr.j  Walter  Jjyon^  and  TT.  Jkf.  Watson^  tor 
appellants  in  No.  130. 

Mr.  Justice  Brewer  delivered  the  opinion  of  the  court* 
It  is  obvious  from  the  decree  which  was  entered  that  the 
Circuit  Court  of  the  United  States  assumed  full  control  of 
the  administration  of  the  estate.  That  decree  disposed  of 
and  distributed  the  entire  estate  among  all  the  persons  in- 
terested therein,  citizens  and  non-citizens  of  the  state.  It 
did  not  stop  with  an  adjudication  of  the  claims  of  citizens 
of  others  states  against  the  estate,  but  assumed  to  deter- 
mine controversies  between  citizens  of  the  same  state,  for 
the  two  corporations  named  in  the  first  paragraph  were 
both  citizens  of  Pennsylvania,  and  yet  the  decree  deter- 
mined their  rights  as  against  the  estate,  as  well  as  between 
themselves.     Not  only  that,  of  both  the  first  and  second 
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cousins,  between  whom,  as  shown  by  the  last  paragraph,  r 
distribution  was  made,  some  were  citizens  of  the  state  of 
Pennsylvania  and  some  of  other  states,  and  yet  all  their 
claims,  as  between  themselves  and  as  against  the  estate, 
were  disposed  of  by  this  decree. 

Indeed,  the  decree  as  a  whole  cannot  be  sustained,  unless 
upon  the  theory  that  the  Federal  Court  had  the  power,  on 
the  filing  of  this  bill,  to  take  bodily  the  administration  of 
the  estate  out  of  the  hands  of  the  State  Court,  and  transfer 
it  to  its  own  forum.  It  was  not  a  judgment  against  the 
estate,  but  a  decree  binding  personally  the  administrator, 
and  compelling  him,  subject  to  the  penalties  of  disobedi- 
ence of  a  decree  of  a  Court  of  Chancery,  to  administer  the 
estate  according  to  the  orders  of  the  Federal,  rather  than 
those  of  the  State,  Court,  which  had  appointed  him.  If  we 
look  back  ot  the  decree  to  the  proceedings  which  were  had 
in  the  Circuit  Court  intermediate  the  filmg  of  the  bill  and 
the  decree,  it  will  be  perceived  that  that  court  proceeded  as 
though  the  entire  administration  of  the  estate  had  been 
transferred  to  it  from  the  State  Court  Thus,  on  December 
3,  1887,  the  administrator  filed  in  the  Circuit  Court  a  peti- 
tion, commencing  as  follows :  **  The  petition  of  A.  M. 
Byers,  administrator  of  all  and  singular  the  goods  and 
chattels  of  Mary  McAuley,  late  of  the  county  of  Allegheny, 
deceased,  respectfully  shows  that  this  honorable  court  has 
taken  jurisdiction  of  your  petitioner  as  administrator,  and 
of  the  assets  of  the  decedent  which  your  petitioner  has  in 
his  hands,"  setting  forth  the  ownership  of  250  shares  of 
railway  stock,  and  praying  for  an  order  as  to  its  disposal. 
Upon  the  filing  of  such  petition  the  court  directed  that  no- 
tice be  given  to  all  counsel  of  record,  and  on  December  lOth 
made  an  order  for  the  disposition  of  the  stock.  So,  on 
December  24, 1S8S,  the  administrator  having  filed  a  petition 
for  leave  to  sell  the  real  estate,  the  Circuit  Court  made  an 
order  directing  the  sale,  ' '  repxDrt  of  such  sale  to  be  made  to 
this  court  for  confirmation,  and  the  proceeds  to  be  held 
subject  to  the  decree  of  this  court."  It  is  true  that  the  ad- 
ministrator presented  like  applications  to  the  State  Court, 


BYERS  V.  McAULEY.  449 

and  obtained  like  orders,  except  that  in  the  order  for  the 
sale  of  the  real  estate  there  was,  in  terms,  no  command  to 
report  the  sale  for  confirmation,  and  hold  the  proceeds  sub- 
ject to  the  decree  of  that  court.  Evidently  the  administra- 
tor did  not  know  which  court  had  the  power  to  control  in 
these  matters  the  actual  administration  of  the  estate  ;  and 
so,  for  prudential  reasons,  applied  to  and  obtained  similar 
orders  from  both.  So,  both  by  the  terms  of  the  final  de- 
cree and  by  the  proceedings  in  the  Circuit  Court,  prelimi- 
nary thereto,  it  is  clear  that  the  question  is  fairly  presented 
to  us  as  to  the  power  of  the  Circuit  Court  of  the  United 
States  to  interfere  with  the  administration  of  an  estate  in 
a  State  Court.  Such  a  question  is  of  importance.  No  offi- 
cer appointed  by  any  court  should  be  placed  under  the  stress 
which  rested  upon  this  administrator,  and  compelled  for 
his  own  protection  to  seek  orders  from  two  courts  in  re- 
spect to  the  administration  of  the  same  estate. 

In  order  to  pave  the  way  to  a  clear  understanding  of  this 
question,  it  may  be  well  to  state  some  general  propositions 
wliich  have  become  fully  settled  by  the  decisions  of  this 
court ;  and,  first,  it  is  a  rule  of  general  application  that, 
where  property  is  in  the  actual  possession  of  one  court,  of 
competent  jurisdiction,  such  possession  cannot  be  disturbed 
by  process  out  of  another  court.  The  doctrine  has  been 
affirmed  again  and  again  by  this  court.  {Hagan  v.  Lucas^ 
10  Pet.  400  ;  Taylor  v.  Carryl,  20  How.  583  ;  Peck  v.  Jen- 
ness,  7  How.  612,  625  ;  Freeman  v.  Howe,  24  How.  450  ; 
Mlis  V.  Dams,  109  U.  S.  485-498;  3  Sup.  Ct.  Rep.  327  ; 
Krippendorf  v.  Hyde,  1 10  U.  S.  276  ;  4  Sup.  Ct.  Rep.  27 ; 
Covell  V.  Heyman,  111  U.  S.  176;  4  Sup.  Ct.  Rep.  355; 
Borer  y.  Chapman,  119  U.  S.  587,  600;  7  Sup.  Ct.  Rep.  342.) 
In  Covell  V.  Heyntan,  supra,  the  matter  was  fully  discussed, 
and  in  the  opinion  of  Mr.  Jdstice  Matthews,  on  page  179, 
111  U.  S.,  and  page  356,  4  Sup.  Ct.  Rep.,  the  rule  is  stated 
at  length :  *  •  The  point  of  the  decision  in  Freeman  v.  Hoioe, 
stipra,  is  that,  when  property  is  taken  and  held  under  pro- 
cess, Tnesne  or  final,  of  a  court  of  the  United  States,  it  is  in 

the  custody  of  the  law,  and  within  the  exclusive  jurisdic- 
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tion  of  the  court  from  which  the  process  has  issued  for  the 
purposes  of  the  writ;  that  the  possession  of  the  officer  can- 
not be  disturbed  by  process  from  any  State  Court,  because 
to  disturb  that  possession  would  be  to  invade  the  jurisdic- 
tion of  the  court  by  whose  command  it  is  held,  and  to 
violate  the  law  which  that  jurisdiction  is  appointed  to  ad- 
minister ;  that  any  person,  not  a  party  to  the  suit  or  judg- 
ment, whose  property  has  been  wrongfully,  but  under  color 
of  process,  taken  and  withheld,  may  prosecute,  by  ancillary 
proceedings,  in  the  court  whence  the  process  issued,  his 
remedy  for  restitution  of  the  property  or  its  proceeds  while 
remaining  in  the  control  of  that  court,  but  that  all  other 
remedies  to  which  he  may  be  entitled,  against  officers  or 
parties,  not  involving  the  withdrawal  of  the  property  or  its 
proceeds  from  the  custody  of  the  officer  and  the  jurisdiction 
of  the  court,  he  may  pursue  in  any  tribunal.  State  or  Fed- 
eral, having  jurisdiction  over  the  parties  and  the  subject- 
matter.  And,  vice  versa,  the  same  principle  protects  the 
possession  of  the  property  while  thus  held,  by  process  issu- 
ing from  State  Courts,  against  any  disturbance  under  pro- 
cess of  the  courts  of  the  United  States,  excepting,  of  course, 
those  cases  wherein  the  latter  exercise  jurisdiction  for  the 
purpose  of  enforcing  the  supremacy  of  the  Constitution  and 
laws  of  the  United  States." 

Secondly.  An  administrator  appointed  by  a  State  Court 
is  an  officer  of  that  court.  His  possession  of  the  decedent's 
property  is  a  possession  taken  in  obedience  to  the  orders  of 
that  court.  It  is  the  possession  of  the  court,  and  it  is  a 
possession  which  cannot  be  disturbed  by  any  other  court. 
Upon  this  proposition  we  have  direct  decisions  of  this  court. 
In  Williams  v.  Benedict  (8  How.  107,  112),  it  was  said: 
*'  As,  therefore,  the  judgment  obtained  by  the  plaintiffs  in 
the  court  below  did  not  entitle  them  to  a  prior  lien,  or  a 
right  of  satisfaction  in  preference  to  the  other  creditors  of 
the  insolvent  estate,  they  have  no  right  to  take  in  execu- 
tion the  property  of  the  deceased  which  the  Probate  Court 
has  ordered  to  be  sold  for  the  purpose  of  an  equal  distribu- 
tion among  all  creditors.     The  jurisdiction  of  that  court 
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has  attached  to  the  assets.  They  are  in  gremio  legis.  And 
if  the  marshal  were  permitted  to  seize  them  under  an  exe- 
cution, it  would  not  only  cause  manifest  injustice  to  be 
done  to  the  rights  of  others,  but  be  the  occasion  of  an  un- 
pleasant conflict  between  courts  of  separate  and  independ- 
ent jurisdiction."  And  in  Yonley  v.  Lavender  (21  Wall. 
276),  it  was  held  that  where  the  statute  of  a  state  places 
the  whole  estate,  real  and  personal,  of  the  decedent  within 
the  custody  of  the  Probate  Court  of  a  county,  a  non-resi- 
dent creditor  may  get  a  judgment  in  the  Federal  Court 
against  the  resident  executor  or  administrator,  and  come 
in  under  the  law  of  the  state  for  such  payment  as 
that  law  marshaling  the  rights  of  creditors  awards  to 
creditors  of  his  class;  but  he  cannot,  because  he  has  ob- 
tained a  judgment  in  the  Federal  Court,  issue  execution, 
and  take  precedence  of  other  creditors  who  have  no  right 
to  sue  in  the  Federal  courts;  and  if  he  do  issue  execution, 
and  seU  the  lands,  the  sale  is  void.  And  in  the  course  of 
the  opinion,  on  page  280,  it  was  observed:  "The  adminis- 
tration laws  of  Arkansas  are  not  merely  rules  of  practice 
for  the  courts,  but  laws  limiting  the  rights  of  parties,  and 
will  be  observed  by  the  Federal  courts  in  the  enforcement 
of  individual  rights.  These  laws,  on  the  death  of  DuBose 
and  the  appointment  of  his  administrator,  withdrew  the 
estate  from  the  operation  of  the  execution  laws  of  the  state, 
and  placed  it  in  the  hands  of  a  trustee  for  the  benefit  of 
creditors  and  distributees.  It  was  thereafter,  in  contem- 
plation of  law,  in  the  custody  of  the  Probate  Court  of  which 
the  administrator  was  an  officer,  and  during  the  progress 
of  administration  was  not  subject  to  seizure  and  sale  by 
any  one.  The  recovery  of  judgment  gave  no  prior  hen  on 
the  property,  but  simply  fixed  the  status  of  the  party,  and 
compelled  the  administrator  to  recognize  it  in  the  payment 
of  debts.  It  would  be  out  of  his  power  to  perform  the 
duties  with  which  he  was  charged  by  law  if  the  property 
intrusted  to  him  by  a  court  of  competent  jurisdiction  could 
be  taken  from  him,  and  appropriated  to  the  payment  of  a 
single  creditor  to  the  injury  of  all  others.     How  can  he  ac- 
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count  for  the  assets  of  the  estate  to  the  court  from  which 
he  derived  his  authority  if  another  court  can  interfere  and 
take  them  out  of  his  hands?"  (See,  also,  Vaughan  v. 
Northup,  15  Pet.  1;  Peale  v.  Phipps^  14  How.  367.) 

There  is  nothing  in  any  decision  of  this  court  controvert- 
ing the  proposition  thus  stated,  that  the  administrator  is 
the  officer  of  the  State  Court  appointing  him,  and  that 
property  placed  in  his  possession  by  order  of  that  court  is 
in  the  custody  of  the  court.     One  of  the  cases  especially 
reUed  on  by  counsel  for  appellees  is  Payne  v.  Hook  (7  Wall. 
425).     The  opinion  in  that  case  was  written  by  Mr.  Justice 
Davis,  who  wrote  the  opinion  in  the  case  last  quoted  from, 
and  in  the  latter  opinion  he  said  that  there  was  nothing  in 
Payne  v.  Hook  to  conflict  with  the  views  therein  expressed; 
and,  indeed,  there  was  not.     Payne  v.  Hook  was  .the  case 
of  a  bill  filed  by  one  of  the  distributees  of  an  estate  against 
the  administrator  and  the  sureties  on  his  official  bond,  to 
obtain  her  distributive  share  in  the  estate  of  the  decedent. 
Plaintiff  was  a  citizen  of  Virginia,  and  the  defendant  a 
citizen  of  Missouri,  and  an  administrator  appointed  by  the 
Probate  Court  of  one  of  its  counties.     Suit  was  brought  in 
the  Circuit  Coiu't  of  the  United  States  for  the  district  of 
Missouri.    The  charge  in  the  bill  was  gross  misconduct  on 
the  part  of  the  administrator,  and  false  settlement  with  the 
Probate  Court;  and  that  he  had,  by  fraudulent  misrepre- 
sentations, obtained  a  settlement  with  plaintiff-  for  a  sum 
less  than  she  was  entitled  to.     A  demurrer  to  the  bill  was 
sustained  in  the  court  below,   but  this  court  held  that 
the  bill  was  sufficient,  and  that  the  demurrer  was  improp- 
erly sustained.      In  other  words,   the    ruling  was  that 
plaintiff,  a  citizen  of  another  state,  could  apply  to  the 
Federal  courts  to  enforce  her  claim  against  an  administra- 
tor arising  out  of  his  wrongful  administration  of  the  estate. 
To  the  objection  that  the  other  distributees  were  not  made 
parties  the  court  replied  that  it  was  unnecessary,  that  it 
was  a  proceeding  alone  against  the  administrator  and  his 
sureties.     In  the  opinion,  on  page  431,  it  is  said:    *'  The  bill 
under  review  has  this  object,  and  nothing  more.     It  seeks 
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to  compel  the  defendant,  Hook,  to  account  and  pay  over  to 
Mrs.  Payne  her  rightful  share  in  the  estate  of  her  brother, 
and,  in  case  he  should  not  do  it,  to  fix  the  liability  of  his 
sureties  on  his  bond."  There  was' no  suggestion  in  the  bill 
that  the  Federal  Court  take  possession  of  the  estate,  and 
remove  it  from  the  custody  of  the  administrator  appointed 
by  the  State  Court;  no  attempt  to  settle  the  claims  of  citi- 
zens of  the  state,  as  between  themselves;  no  attempt  to 
take  the  administration  of  the  estate,  but  simply  to  estab- 
lish and  enforce,  in  behalf  of  a  citizen  of  another  state, 
lier  claim  to  a  share  of  the  estate.  That  this  is  the  true 
interpretation  of  that  case  is  also  evident  from  these  quota- 
tions from  subsequent  opinions.  Thus,  in  Ellis  v.  Davis 
(109  U.  S.  485,  498;  3  Sup.  Ot.  Rep.  327),  it  was  said:  '*In 
Payne  v.  Hook  (7  Wall.  425),  it  was  decided  that  the  juris- 
diction of  the  Circuit  Court  of  the  United  States  in  a  case 
for  equitable  relief  was  not  excluded  because,  by  the  laws 
of  the  state,  the  matter  was  within  the  exclusive  jurisdic- 
tion of  its  Probate  courts;  but,  as  in  all  other  cases  of  con- 
flict between  jurisdictions  of  independent  and  concurrent 
authority,  that  which  has  first  acquired  possession  of  the 
res  which  is  the  subject  of  the  litigation  is  entitled  to  ad- 
minister it.  {Williams  v.  Benedict,  8  How.  107;  Bank  v. 
Horn,  17  How.  157;  Yonley  v.  Lavender,  21  Wall.  276; 
Taylor  v.  Carryl,  20  How.  583;  Freeman  v.  Howe,  24  How. 
150.)"  And  in  Borer  v.  Chapman  (119  U.  S.  587,  600;  7 
Sup.  Ct.  Rep.  342),  after  a  quotation  from  the  opinion  in 
Payne  v.  Hook,  it  is  added:  "The  only  qualification  in  the 
application  of  this  principle  is  that  the  courts  of  the  United 
States,  in  the  exercise  of  their  jurisdiction  over  the  parties, 
cannot  seize  or  control  property  while  in  the  custody  of  a 
court  of  the  state. "  The  distinction  between  that  case  and 
this  is  like  that  which  exists  between  the  cases  of  Freeman 
v.  Hoive  (24  How.  450),  and  Buck  v.  Colbath  (3  Wall.  334). 
In  the  former  of  these  cases  this  court  held  that,  when 
property  was  in  tiie  custody  of  a  United  States  marshal, 
under  process  from  a  Federal  Court,  it  could  not  be  taken 
from  him  by  any  process  out  of  a  State  Court;  that  the 
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possession  of  the  marshal  was  the  possession  of  the 
court,  and  no  other  court  could  distui'b  it;  while  in 
the  latter  case,  it  held  that  an  action  of  trespass  could 
be  maintained  in  a  State  Court  against  a  marshal  of 
the  Federal  Court  for  goods  improperly  taken  possession  of, 
because  such  an  action  in  no  way  interfered  with  the  cus- 
tody of  property  by  the  Federal  Court.  So  here  Payne  v. 
Hook  estabUshed  that  a  citizen  of  another  state  could  re- 
cover from  an  administrator  the  share  of  an  estate  wrong- 
fully withheld  by  him,  and  enforce  that  recovery  by  a 
decree  over  against  the  sureties  of  the  administrator's  bond; 
whUe  the  opinion  of  the  court  below  in  the  present  case 
gives  to  the  Federal  Court  power  to  take  possession  of 
property  in  the  hands  of  an  administrator  appointed  by  the 
state  court,  and  thus  dispossess  that  court  of  its  custody. 

Thirdly.  The  jurisdiction  of  the  Federal  courts  is  a 
limited  one,  depending  upon  either  the  existence  of  a  fed- 
eral question  or  diverse  citizenship  of  the  parties.  Where 
these  elements  of  jurisdiction  are  wanting  it  cannot  pro- 
ceed, even  with  the  consent  of  the  parties.  There  is  in  the 
controversies  growing  out  of  the  settlement  of  this  estate 
no  federal  question.  The  jurisdiction,  therefore,  must  de- 
pend upon  diverse  citizenship,  and  can  go  no  further  than 
that  diverse  citizenship  extends.  The  fact  that  other 
parties  may  be  interested  in  the  question  involved  is  no 
reason  for  the  Federal  courts  taking  jurisdiction  of  the 
controversy  betw^een  such  parties. 

It  is  true  that  when  the  Federal  Court  takes  property 
into  its  custody,  as  it  does  sometimes  by  a  receiver,  it  may 
entertain  jurisdiction  of  claims  against  that  property  in 
favor  of  citizens  of  the  same  state  as  the  receiver,  or  either 
of  the  parties.  But  that  is  an  ancillary  jurisdiction;  it  is  in 
aid  of  that  which  it  has  acquired  by  virtue  of  the  seizure 
of  the  property,  and  in  order,  it  having  possession,  that  it 
may  make  final  disposition  of  the  property.  Possession  of 
the  res  draws  to  the  court  having  possession  all  controver- 
sies concerning  the  res.  If  original  jurisdiction  of  the  ad- 
ministration of  the  estates  of  deceased  persons  were  in  the 
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^Federal  Court,  it  might,  by  instituting  such  an  administra- 
tion, and  taking  possession  of  the  estate  through  an  admin- 
istrator appointed  by  it,  draw  to  itself  all  controversies 
affecting  that  estate,  irrespective  of  the  citizenship  of  the 
respective  parties.  But  it  has  no  original  jurisdiction  in 
respect  to  the  administration  of  a  deceased  person.  It  did 
not,  in  this  case,  assume  to  take  possession  of  the  estate  in 
the  first  instance;  and  it  cannot,  by  entertaining  jurisdic- 
tion of  a  suit  against  the  administrator,  draw  to  itself  the 
full  possession  of  the  estate,  or  the  power  of  determining 
all  claims  against  or  to  it. 

Under  the  present  law  of  congress,  a  receiver  appointed 
by  a  Federal  Court,  and  in  possession  of  property,  may  be 
subjected  to  suits  in  the  courts  of  the  state  without  leave 
obtained  in  the  first  instance  from  the  Federal  Court.  (25 
Stat.  436.)  Would  it  be  tolerated  for  a  moment  that  the 
commencement  of  such  a  suit  in  the  State  Court  against  a 
receiver  enabled  the  State  Court  to  draw  to  itself  the  entire 
administration  of  the  receivership,  and  oust  the  Federal 
Court  from  the  possession  and  custody  of  the  property  ? 
The  mere  statement  of  the  question  carries  its  own  answer. 
While  the  vaUdity  of  a  claim  against  the  receiver  may  be 
established  in  the  state  court,  the  administration  of  the  prop- 
erty in  the  hands  of  the  receiver  remaining  with  the  Fed- 
eral Court,  whose  officer  he  is;  and  the  amount  the  claim- 
ant will  receive  from  the  proceeds  of  the  property  in  the 
hands  of  the  receiver  is  not  settled  by  the  State  Court,  which 
only  determines  the  validity  and  extent  of  the  demand,  but 
rests  upon  the  result  of  the  administration,  as  ordered  by 
the  Federal  Court.  The  fact  that  the  Federal  Court  enter- 
taining the  suit  of  one  claimant  against  an  estate  may  en- 
tertain a  different  view  of  the  law  controlling  the  rights  of 
that  claimant  from  that  entertained  by  the  court  of  the 
state  in  a  suit  brought  by  a  claimant,  citizen  of  the  state, 
holding  a  like  character  of  claim,  is  no  ground  for  enlarg- 
ing the  jurisdiction  of  the  Federal  Court  beyond  that  given 
to  it  by  the  constitution  of  the  United  States. 

A  citizen  of  another  state  may  establish  a  debt  against 
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the  estate,  YorUey  v.  Lavender  (21  Wall.  276);  Hess  v.  Rey- 
nolds, (113  U.  S.  73;  5  Sup.  Ct.  Rep.  377;)  but  the  debt  thus 
established  must  take  its  place  and  share  of  the  estate  as 
administered  by  the  Probate  Court,  and  it  cannot  be  en- 
forced by  process  directly  against  the  property  of  the  dece- 
dent. {Yonley  v.  Lavender,  supra.)  In  like  manner,  a 
distributee,  citizen  of  another  state,  may  establish  his  right 
to  a  share  in  the  estate,  and  enforce  such  adjudication 
against  the  administrator  personally,  or  his  sureties  Payne 
V.  Hook  {supra),  or  against  any  other  parties  subject  to 
liability  Borer  v.  Chapman  {supra),  or  in  any  other  way 
which  does  not  disturb  the  possession  of  the  property  by 
the  state  court.    (See  the  many  cases  heretofore  cited.) 

Our  conclusion,  therefore,  is  that  the  Federal  Court  erred 
in  taking  any  action  or  making  any  decree  looking  to  the 
mere  administration  of  the  estate,  or  in  attempting  to  ad- 
judicate the  rights  of  citizens  of  the  state,  as  between  them- 
selves. The  State  Court  had  proceeded  so  far  as  the  admin- 
istration of  the  estate  carries  it  forward  to  the  time  when 
distribution  may  be  had.  In  other  words,  the  debts  of  the 
estate  had  been  paid,  and  the  estate  was  ready  for  distri- 
bution, but  no  adjudication  had  been  made  as  to  the 
distributees,  and  in  that  exigency  the  Circuit  Court  might 
entertain  jurisdiction  in  favor  of  all  citizens  of  other  states, 
to  determine  and  award  their  shares  in  the  estate.  Further 
than  that  it  was  not  at  liberty  to  go.  In  that  determina- 
tion it  made  two  rulings,  in  respect  to  both  of  which  we 
think  the  court  was  correct :  First.  In  holding  that  the 
distributees  had  no  interest  in  the  real  estate  specially 
described  in  the  first  paragraph  of  the  decree.  Indeed,  the 
ruling  of  the  court  in  this  respect  is  not  seriously  challenged. 
It  is  true  that  there  is  an  assignment  of  error,  in  the  first 
appeal,  to  the  action  of  the  court  below  in  treating  the 
provision  in  the  will  of  Mary  McAuley,  that  the  proceeds 
of  sale  of  the  real  estate  on  Duquesne  way  should  be 
divided  between  the  Home  for  the  Friendless  and  the  Home 
for  Aged  Protestant  Women  as  a  valid  declaration  of  a 
trust,  and  in  decreeing  accordingly.     But  this  assignment 
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seems  to  have  been  abandoned,  or,  at  all  events,  is  not  con- 
tended for  in  the  appellants'  brief.  We  content  ourselves, 
therefore,  with  saying  that  we  see  no  error  in  the  judg- 
ment of  the  court  below  in  that  particular.  It  needs  no 
argument  to  show  that  a  written  instrument,  though 
inefficacious  as  a  will,  from  a  want  of  compUance  with 
statutory  requisitions,  may  yet  operate  as  a  declaration  of 
a  trust.     (1  Perry,  Trusts  §  91.) 

The  other  ruling  was  that  the  first  cousins  were  entitled 
to  take  the  estate  to  the  exclusion  of  the  second  cousins. 
In  this  the  Circuit  Court  of  the  United  States  had  to  deal 
with  a  question  of  local  law.  The  state  statutes  prescribed 
the  scheme  of  distribution,  and,  if  the  meaning  of  those 
statutes  was  disputable,  the  construction  put  upon  them 
by  the  state  courts  was  binding  upon  the  Circuit  Court. 

Our  inquiry  is,  therefore,  restricted  to  the  question 
whether  the  Circuit  Court  correctly  applied  the  statute  law 
of  Pennsylvania  as  interpreted  by  the  courts  of  that  state. 

The  Supreme  Court  of  Pennsylvaiuia,  in  Breniiemari^s 
Appeal  {4:0  Pa.  St.  115),  construed  the  statute  law,  as  it  then 
stood,  as  preferring  first  cousins  to  the  entire  exclusion  of 
second  cousins  ;  and  this  case  was  approved  in  the  subse- 
quent case  of  Bayes^  Appeal  (89  Pa.  St.  25G).  Some  statu- 
tory changes  were  made  in  the  law,  but  in  the  recent  case 
of  Rogers'  Appeal  (131  Pa  St.  382  ;  18  Atl.  Rep.  871),  where 
the  opposite  view  of  the  case  was  presented  by  the  same 
counsel  who  represents  the  appellants  in  the  present  appeal, 
in  an  argument  tenned  by  that  court  ingenious  and  able, 
it  was  held  that  Brennemari' s  Appeal  should  not  be  over- 
ruled or  even  modified. 

The  court  below,  therefore,  in  sustaining  the  claim  of  the 
first,  to  the  exclusion  of  the  second,  cousins,  followed  the 
law  as  construed  by  the  State  Supreme  Court. 

The  decree  of  the  Circuit  Court  must  be  reversed,  and  the 
case  remanded,  with  instructions  to  enter  a  decree  in  favor 
of  those  citizens  of  other  states  than  Pennsylvania,  who 
have  petitioned  the  Circuit  Court  for  relief,  and  who  are 
first  cousins  of  the  decedent,  for  their  shares  of  the  estate 
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other  than  the  real  estate  described  in  the  declaration  of 
trust,  the  amount  of  such  shares  being  determined  by  the 
fact  that  the  first  cousins  only  inherit ;  and  an  order  that 
they  recover  from  the  administrator  such  sums  thus  found 
to  be  due.  No  decree  wiU  be  entered  in  favor  of  the  two 
corporations  named  in  the  first  paragraph,  and  none  in 
favor  of  the  parties  to  the  suit  who  are  citizens  of  the  state 
of  Pennsylvania. 

Mr.  Justice  SmRAS,  dissenting. 

I  am  unable  to  concur  in  the  judgment  of  the  court,  or  in 
the  reasoning  used  to  support  it. 

If  it  be  true,  as  is  argued  in  the  opinion,  that  in  the  case 
of  an  administration  of  the  estate  of  a  decedent  by  pro- 
ceedings in  the  Probate  Court  of  a  state  the  possession  of 
the  assets  by  the  administrator  is  the  possession  of  the 
court,  and  such  assets,  as  to  custody  and  control,  are  to  be 
deemed  to  be  in  gy^emio  legis,  so  as  to  bring  the  case  within 
the  doctrine  of  Covill  v.  Heyman  (HI  U.  S.  176;  4  Sup. 
Ct.  Rep.  355),  and  kindred  cases,  then  it  would  follow,  as  I 
think,  that  the  plea  of  the  administrator,  wherein  he  set 
up  the  pendency  of  the  proceedings  in  the  Orphans'  Court 
of  the  state  as  a  bar  to  the  bill  of  complaint,  ought  to  have 
been  sustained.  Between  the  granting  of  the  letters  of 
administration  and  the  final  distribution  of  the  fund 
realized  by  the  administration  there  is  no  point  of  time 
when  the  jurisdiction  and  possession  of  the  State  Court 
change  their  character,  and  hence,  if  it  be  the  law  that  the 
possession  and  control  of  the  administrator  is  that  of  the 
court  appointing  him,  within  the  meaning  of  the  cases 
cited  by  the  majority,  there  can  be  no  point  of  time  or 
stage  of  the  proceedings  between  their  inception  and  con- 
clusion when  the  process  of  another  court  can  be  legiti- 
mately invoked  to  take  from  the  State  Court  its  power  of 
control  and  decision. 

In  this  view  of  the  case,  citizens  of  states  other  than 
that  having  possession  and  control  of  the  estate  through 
its  officer,  must,  like  the  home  residents,  assert  their  claims 
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in  the  State  Court ;  and,  if  their  claims  have  a  federal 
character,  and  if  the  state  courts  should  disregard  that 
feature  of  their  rights,  the  remedy  would  be  found  in  an 
ultimate  appeal  to  the  Supreme  Court  of  the  United  States. 

But  it  is  certain  that  such  a  view  of  this  question  cannot 
prevail  without  reversing  a  long  line  of  decisions,  of  which 
Payne  v.  Hook  (7  Wall.  425),  may  be  cited  as  an  early, 
and  Borer  v.  Chapman  (119  U.  S.  587 ;  7  Sup.  Ct.  Rep. 
342),  as  a  recent,  case,  and  in  which  this  court  has  held 
that  the  jurisdiction  conferred  on  the  Federal  Court  by  the 
constitution  and  laws  of  the  United  States  extends  to 
controversies  arising  in  the  distribution  of  estates  of 
decedents,  where  such  jurisdiction  is  invoked  by  citizens  of 
other  states  than  that  of  the  domicile,  notwithstanding  the 
peculiar  structure  of  the  local  probate  system. 

The  logic  of  the  opinion  of  the  majority,  as  I  understand 
it,  seems  to  require  a  reversal  of  the  action  of  the  court 
below  in  overruling  the  administrator's  plea,  setting  up 
that  he  was  an  officer  of  the  state  court,  proceeding  in  the 
due  and  regular  performance  of  his  duties  as  such  officer. 

As,  however,  the  opinion  refrains  from  accepting  this 
conclusion,  though  apparently  rendered  necessary  by  its 
own  reasoning,  the  next  questions  that  arise  are  as  to 
those  particulars  in  which  the  opinion  reverses  the  decree 
of  the  court  below. 

Having  conceded  that  the  jurisdiction  of  the  Circuit 
Court  had  duly  attached  under  a  bill  in  equity  brought  by 
citizens  of  another  state,  alleging  legitimate  matters  of 
controversy  arising  out  of  the  distribution  of  the  decedent's 
estate,  the  opinion  of  the  majority  proceeds  to  consider  the 
propriety  of  the  action  of  the  court  below  in  the  exercise 
of  that  jurisdiction. 

The  matters  of  controvei'sy  which  formed  the  subject  of 
the  bill  of  complaint  were  two.  The  first  was  as  to  the 
legal  effect  of  that  provision  of  the  will  of  the  decedent 
which  devised  the  proceeds  of  certain  real  estate,  situated 
in  the  city  of  Pittsburgh,  in  equal  shares  to  the  Home  of 
the  Friendless  and  the  Home  for  Aged  Protestant  Destitute 
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Women,  two  charitable  institutions  organized  under  the 
laws  of  the  state  of  Pennsylvania.  As  the  decedent  left  no 
husband,  children,  brothers,  or  sisters,  but  certain  first 
cousins  and  second  cousins,  a  dispute  arose  whether  both 
these  classes  were  entitled  to  share  in  the  distribution  of 
the  estate,  and  this  formed  the  second  subject-matter  of 
the  bill. 

In  respect  to  the  first  matter,  the  court  below  held  that, 
while  the  wiU  of  the  decedent  could  not  operate  as  a  testa- 
mentary disposition  of  the  real  estate  in  question,  because 
such  will  had  not  been  executed  in  conformity  with  certain 
statutory  requirements,  yet  that  it  constituted  a  valid 
declaration  of  a  trust,  under  which  the  two  charitable 
institutions  were  entitled  to  the  proceeds  of  the  real  estate. 

The  controversy  between  the  two  classes  of  cousins  the 
court  resolved  in  favor  of  the  first  cousins,  following,  in 
so  doing,  the  construction  put  upon  the  Pennsylvania  intes- 
tate laws  by  the  Supreme  Court  of  that  state. 

This  disposition  by  the  court  below  of  the  two  questions 
before  it  is  approved  by  this  court,  but,  in  the  opinion  of 
the  majority,  the  court  below  erred  in  including  in  the 
scope  of  its  final  decree  all  the  parties  before  it,  and  in  not 
restricting  its  decree  to  an  adjudication  of  the  case  so  far 
as  the  citizens  of  states  other  than  Pennsylvania  were  con- 
cerned. 

Be  it  observed,  that  all  the  parties  concerned  in  the 
matters  in  controversy  were  before  the  Circuit  Court.  The 
administrator,  the  two  charitable  institutions,  and  all  the 
individuals  constituting  both  classes  of  cousins,  were 
parties  plaintiff  and  defendant  in  the  suit,  and  none  of 
them,  either  in  the  court  below  or  in  this  court,  objected 
to  the  jurisdiction  of  the  Circuit  Court,  except  the  adminis- 
trator, and  his  plea  to  the  jurisdiction  had  been  rightfully, 
as  is  admitted  by  the  majority  opinion,  overruled. 

In  such  a  state  of  facts,  why  was  not  the  action  of  the 
court  fully  warranted  in  awarding  a  decree  finally  establish- 
ing the  rights  of  the  parties  before  it  ? 

There  is  force  and  logical  consistency  in  the  position  that 


BYERS  V.  McAULEY.  461 

the  settlement  of  a  decedent's  estate  is  not  a  suit  at  law  or 
in  equity,  but  that  such  an  estate  constitutes  a  res,  as  to 
which  the  jurisdiction  of  the  Probate  Court,  when  it  once 
attaches,  is  exclusive. 

The  position  of  the  court  below  in  exercising  its  jurisdic- 
tion to  the  extent  of  final  determination  and  enforcement 
is  likewise  consistent  with  reason,  and,  as  I  think, with  the 
doctrine  of  our  previous  cases. 

But  the  conclusion  of  the  majority  in  the  present  case, 
requiring  the  court  below  to  shorten  its  arm,  and  to  dis- 
miss parties  who  were  before  it,  assenting  to  its  jurisdic- 
tion, is  one  that  I  cannot  accept. 

Let  us  see  to  what  consequences  such  a  doctrine  will 
lead ;  and  no  better  case  than  the  one  in  hand  is  needed  to 
illustrate  its  possible  consequences. 

The  Federal  Court  having  held  that  the  will  of  the  dece- 
dent was  efficacious  as  an  acknowledgement  of  a  valid 
trust,  of  course  the  real  estate,  which  formed  the  subject  of 
the  trust,  was  withdrawn  from  the  operation  of  the  intes- 
tate law,  and  was  declared  to  be  the  property  of  the  cestuis 
qvs  trustent.  From  this  it  follows  that  the  rest  of  the  estate 
is  to  be  equally  divided  among  the  first  cousins,  who  are  held 
to  be  entitled  to  it.  Here  we  have  a  consistent  decree  that 
binds  all  the  world,  for  all  concerned  were  before  the  court, 
and  their  contentions  were  all  heard  and  considered.  The 
administrator  had  no  oflBcial  or  personal  concern  in  the 
questions  mooted.  The  suggestion  that  he  would  not  be 
protected  by  obeying  the  decree  of  the  Circuit  Court  from 
his  responsibility  to  the  Orphans'  Court,  which  had  ap- 
pointed him,  has  no  force.  If  the  decree  of  the  Circuit 
Court  were  declared  valid  by  this  court,  of  course  that 
decision  would,  involving  as  it  does  a  question  of  the  juris- 
diction of  the  Federal  courts,  be  obligatory  upon  the  State 
Court,  and  a  perfect  protection  to  the  administrator  in 
carrying  it  into  effect.  There  may  be  some  foundation  for 
criticism  in  the  action  of  the  court  below  in  going  behind 
the  account  that  the  administrator  had  filed  in  the  Orphans' 
Court,  and  in  subjecting  him  to  verify  his  account  before  a 
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master;  but,  if  this  were  error,  it  did  not  affect  the  final 
decree,  inasmuch  as  the  account  of  the  administrator,  as 
filed  in  the  Orphans'  Court,  was  approved  and  confirmed 
without  change  by  the  master. 

But  out  of  the  decree  recommended  by  the  majority  opin- 
ion all  kinds  of  confusion  and  uncertainty  may  arise.  The 
state  courts  may  take  a  different  view  of  the  will  of  the 
decedent,  and  decline  to  find  in  it  a  valid  declaration  of  a 
trust.  In  that  event,  the  amount  of  the  estate  would  be 
increased  by  the  proceeds  of  the  sale  of  the  real  estate  thus 
added  to  the  fund  for  distribution.  The  citizens  of  states 
other  than  Pennsylvania,  the  extent  of  whose  rights  to 
participate  in  the  fund  had  already  been  determined,  and, 
perhaps,  satisfied,  under  the  decree  of  the  Circuit  Court, 
could  not  avail  themselves  of  such  action  of  the  State 
courts.  Consequently  the  first  cousins  resident  in  Penn- 
sylvania would  receive  larger  shares  of  the  estate  than 
those  received  by  the  first  cousins  in  other  states,  and  thus 
inequality  would  arise. 

Again,  if  the  state  courts  should  happen  to  change  their 
views  as  to  the  proper  construction  of  the  intestate  law, 
and  hold  that  second  cousins  were  entitled  to  participate 
equally  with  first  cousins,  then  the  second  cousins  who 
were  citizens  of  other  states  would,  under  the  decree  of  the 
Federal  Court,  binding  upon  them,  receive  nothing,  while 
the  second  cousins  living  in  Pennsylvania  would  partici- 
pate. So,  too,  it  is  entirely  possible,  under  the  division  of 
jurisdiction  recommended  by  the  majority  opinion,  that  all 
of  the  first  cousins  might  be  citizens  of  other  states,  and 
second  cousins  only  be  residents  of  Pennsylvania.  Then, 
as  the  decree  of  the  Circuit  Court  gave  the  estate  only  to 
first  cousins,  and  as  such  decree  would  be  forthwith  en- 
forceable, it  might  result  that,  when  the  State  Court  reached 
an  adjudication  in  favor  of  the  second  cousins,  there  would 
be  nothing  left  in  which  they  could  participata  Many 
other  absurd  consequences,  not  far-fetched,  but  likely  to 
occur,  could  be  readily  suggested,  if  the  novel  propositiou 
of  dividing  jurisdiction  should  prevail. 
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I  submit  that  the  error  in  the  reasoning  of  the  majority 
opinion  is  found  in  the  latent  assumption  that  the  citizens 
of  Pennsylvania  have  no  rights  in  the  Federal  courts  in 
Pennsylvania.  The  latter  are  treated  as  if  they  were  courts 
only  intended  for  the  advantage  of  citizens  of  other  states. 
Yet  we  know  that,  admittedly,  citizens  of  Pennsylvania 
have  the  right  to  resort,  as  parties  complainant,  to  the 
Federal  courts,  to  enforce  important  rights  and  interests, 
such  as  arise,  for  instance,  out  of  the  patent  laws.  So,  too, 
as  I  understand  it,  when  citizens  of  Pennsylvania  have 
been  brought  into  the  Circuit  Court  of  the  United  States  as 
parties  defendant  to  a  suit  by  citizens  of  another  state,  they 
have  a  right  and  interest  in  the  decree  of  the  court  in  their 
favor.  The  right  of  the  foreign  citizens  is  not  to  have  the 
Federal  Court  decide  in  their  favor,  but  merely  to  have  the 
controversy  heard  and  determined  by  the  Federal  tribunal. 
The  citizens  of  Pennsylvania  who  have  been  brought  into 
the  Federal  Court  have  a  right  and  interest  in  the  decision, 
which,  as  it  would  have  been  conclusive  if  against  them, 
so  it  must  be  conclusive  if  in  their  favor.  The  Home  for 
the  Friendless  and  the  Home  for  Aged  Protestant  Women 
should  not,  after  a  decision  has  been  made  in  their  favor, 
in  a  suit  where  all  concerned  were  parties,  be  turned  out  of 
the  Federal  Court  to  wage,  in  another  tribunal,  with  the 
same  parties,  the  same  question.  Nor  should  the  second 
cousins,  resident  in  Pennsylvania,  after  having  consented 
to  submit  their  claims  to  adjudication  in  the  Circuit  Court, 
be  permitted,  as  against  the  same  parties,  to  try  a  second 
fall  in  the  State  Court. 

The  apprehension  is  expressed  in  the  opinion  of  the  ma- 
jority that  the  principles  upon  which  the  court  below  pro- 
ceeded in  adjudicating  finally  upon  the  parties  and  questions 
before  it  would  lead  to  a  conflict  between  the  courts,  Fede- 
ral and  State,  and  subject  the  administrator  to  a  divided 
duty. 

If  the  previous  reasoning  is  not  altogether  wrong,  it  will 
be  readily  seen  that,  on  the  contrary,  a  conflict  between  the 
State  and  Federal  courts  will   be  brought  about  by  an 
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attempt  to  divide  between  them  the  jurisdiction  and  decis- 
ion of  the  same  subjects  of  litigation,  and  that  the  **divided 
duty"  which  will  perplex  the  administrator  will  be  that  of 
obeying  two  courts  instead  of  one. 

To  conclude:  Either  the  plea  of  the  administrator,  setting 
up  the  jurisdiction  of  the  Orphans'  Court,  as  having 
already  attached,  and  as  being,  therefore,  exclusive,  ought  to 
have  been  sustained,  or  the  course  of  the  court  below,  in 
dealing  with  the  subjects  and  parties  before  it,  by  a  final 
decree,  not  to  be  interfered  with  or  thwarted,  as  between 
the  same  parties,  by  any  other  court,  should  be  affirmed. 

Jurisdiction  has  been  defined  by  this  court  in  United 
States  V.  Arredondo  (6  Pet.  709),  to  be  *  *  the  power  to  hear 
and  determine  a  cause."  In  Oher  v.  Qallagher  (93  U.  S. 
206),  it  was  said  that  a  Circuit  Court  **  having  obtained 
rightful  jurisdiction  of  the  parties  and  the  subject-matter 
of  the  action  for  one  purpose,  the  court  will  make  its  juris- 
diction effectual  for  complete  relief." 

'*  Jurisdictio  est  potestas  de  publico  introducta  cum  neceS' 
sitate  jurisdicendi,^^  Hall  v.  Stanley  (10  Coke,  73), — ^juris- 
diction is  the  power  introduced  for  the  public  good,  with 
the  necessity  of  expounding  the  law. 

^^  Juris  effectusin  executione  consistit,^^  (Co,  Litt.  289) — 
the  effect  of  law  consists  in  execution. 

I  am  unable  to  give  my  adhesion  to  a  doctrine  under 
which,  in  the  distribution  of  the  estate  of  a  decedent,  part- 
ies bearing  the  same  relation  to  it  shall  or  may  receive  dif- 
ferent treatment  as  they  may  happen  to  be  citizens  of  one 
state  or  another  in  our  Federal  Union.  The  rights  of  all 
parties  should  be  measured  by  the  same  yardstick.  And 
when,  as  in  the  present  case,  all  persons  concerned  in  the 
distribution  of  an  estate  have  been  duly  made  parties  to  a 
suit  in  equity  in  the  Circuit  Court  of  the  United  States  by 
a  biU  bringing  into  adjudication  all  the  questions  between 
such  persons,  and  their  several  contentions  have  been 
heard  and  considered,  the  decree  of  such  court  ought  to 
operate  as  a  decision  final  between  the  parties  and  as  to  the 
matters  in  controversy. 
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I  think  the  decree  of  the  court  below  ought  to  be 
affirmed,  and  am  authorized  to  say  that  the  chief  justice 
concurs  in  that  conclusion  and  in  this  dissent, 

Mr.  Justice  Jackson,  not  having  heard  the  argument, 
did  not  take  part  in  the  decision. 


Paige  et  al.  vs.  Bartlett  et  al. 

[101  Alabama,  198.] 

Devastavit  —  Pleading  —  Presentation  op  claim — ^Multi- 
fariousness —  Administrator  ad  litem  —  Division  op 
COUNTY  —  Jurisdiction. 

The  death  of  an  administrator  without  having  made  a  final  settlement  and 
after  his  removal  from  the  state,  constitutes  such  a  breach  of  his  bond  as 
to  make  his  devastavit  an  accrued  claim  against  the  estates  of  his  sureties 
and  to  set  in  operation  the  statute  of  non-claim. 

An  allegation  that  the  claim  in  suit  was  presented  to  the  defendants  by  the 
filing  of  a  bill  against  them  by  a  certain  person,  the  complainants  being 
made  parties  thereto  by  amendment,  is  iosufficient  and  a  mere  conclusion, 
unless  the  right  or  interest  that  person  had  in  the  claim  or  the  cause  of 
action  set  up  in  the  bill  be  shown. 

A  bill  for  the  settlement  of  an  estate  and  to  charge  the  representatives  of  some 
of  the  sureties  on  the  administrator's  bond  with  his  devastavit,  and  also  to 
enforce  the  penalty  against  the  representatives  of  the  other  surety  person- 
ally, for  their  failure  to  give  the  notice  to  creditors  required  by  law,  is 
multifarious. 

A  bill  for  the  settlement  of  an  estate  which  avers  the  death  of  one  of  the  heirs 
and  that  her  estate  is  entitled  to  whatever  amount  she  would  receive,  if 
living,  but  does  not  make  her  heirs  or  personal  representatives  parties,  nor 
aver  that  there  is  no  personal  representative  or  any  heir,  is  demurrable  for 
defect  of  parties. 

Such  bill  docs  not  make  out  a  case  under  the  statute  for  the  appointment  of 
an  administrator  ad  litem,  under  Code  Alabama,  section  2283,  making 
it  the  duty  of  the  court  to  appoint  such  an  administrator  whenever  it  shall 
appear  from  the  record  in  any  proceeding  in  a  court  having  chancery 
jurisdiction  that  the  estate  of  a  deceased  person  must  be  represented  and 
that  there  is  no  executor  or  administrator,  or  that  he  is  interested  adversely 
to  the  estate. 

Vol.  VIII-59 
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The  act  forming  a  new  county  out  of  portions  of  two  existing  counties  makin  r 
no  provision  concerning  the  administrations  of  estates  pending  in  the  Pro* 
bate  Court  of  the  old  counties,  such  adm  inistrations  are  not  affected  by 
the  formation  of  the  new  counties,  and  in  a  proper  case  for  the  transfer  of 
such  an  estate  into  the  Chancery  Couit  it  should  be  transferred  to  the 
Chancery  Court  of  the  original  county,  and  the  Chancery  Couit  of  the  new 
county  has  no  jurisdiction. 

The  fact  that  the  act  provides  for  the  transfer  of  suits  from  the  courts  of  the 
old  counties  into  those  of  the  new  and  makes  no  reference  to  the  adminis- 
tration of  estates  is  an  evidence  of  the  legislative  intent  that  such  admin- 
istrations should  not  be  removable. 

Appeal  from  Chancery  Court,  Clay  county. 

Bill  by  James  H.  Paige,  as  administrator  of  Martha 
Harris,  deceased,  formerly  Martha  Mayes,  the  widow  of 
James  E.  Mayes,  deceased,  and  others,  heirs-at-law  of  said 
James  E.  Mayes,  against  Greorge  W.  Bartlett,  as  executor 
.of  James  L.  Bunhill,  deceased,  and  others,  alleging  the 
death  of  said  James  E.  Mayes,  the  appointment  and  quali- 
fication of  J.  W.  King,  as  the  administrator  of  his  estate, 
the  receipt  by  the  administrator  of  considerable  assets  of 
the  estate,  partial  settlements  by  him,  the  last  of  which 
showed  that  he  had  then  in  his  hands  a  large  amount  of 
money,  that  he  had  never  made  a  final  settlement  of  the 
accounts  of  his  administration,  and  that  after  his  removal 
to  Arkansas,  he  died  in  that  state,  owing  the  estate  a  large 
amount  of  money.  The  defendants  demurred  and  the 
complainants  appeal  from  the  decree  sustaining  the  de- 
murrer. 

W.  L.  Hood,  for  appellants. 

W.  M.  Lackey  and  C  C  Whitson,  for  appellees. 

Haralson,  J. — ^The  commission  of  the  alleged  devastavit 
by  J.  W.  King,  as  administrator  of  J.  E.  Mayes'  estate,  as 
set  up  in  the  bill,  would  constitute  such  a  breach  of  his  ad- 
ministration bond  as  to  make  it  an  accrued  claim  against 
the  estates  of  his  sureties  on  his  bond,  and  put  into  opera- 
tion the  running  of  the  statute  of  non-claim.     {Ola^s  v. 
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Woolf's  Adm'r,  82  Ala.  281;  3  South.  Eep.  11;  Martin  v. 
Ellerbe's  Ad7n%  70  Ala.  334:  Taylor  v.  Robinson,  69  Ala. 
269;  McDowell  v.  Jones,  58  Ala.  25.) 

2.  The  bill  shows  that  James  F.  Martin,  L.  M»  Burney, 
Jos.  D.  McCann,  James  L.  Bunhill  and  Thomas  Adams 
were  the  sureties  of  J.  W.  King,  on  his  bond  as  administra- 
tor of  the  estate  of  said  J.  E.  Mayes.  All  these  sureties,  as 
is  shown,  are  dead,  and  their  administrators,  except  the 
one  of  said  Adams,  are  made  parties  defendant  to  the  bill, 
sued,  as  stated,  to  require  them  to  account  for  the  alleged 
devastavit  of  said  King  as  administrator  of  said  Mayes. 
Thomas  Adams,  as  is  shown,  has  been  dead  for  many 
years,  and  one  William  Hamilton  was  appointed  his  execu- 
tor by  the  Probate  Court  of  Clay  county,  and  his  estate 
has  been  finally  settled  in  said  court  several  years  ago.  The 
dates  of  the  appointment  of  the  personal  representatives 
of  these  several  sureties  on  said  administration  bond  were 
as  follows:  Henry  A.  Manning  was  appointed  administra- 
tor of  J.  F.  Martin  on  the  21st  of  November,  1884;  William 
T.  Bishop  and  John  H.  Short,  of  L.  M.  Burney,  on  the  29th 
June,  1888;  George  W.  Bartlett,  as  executor  of  James  L. 
Bunhill,  on  the  7th  of  December,  1889,  and  Thomas 
Northen,  as  administrator  of  Jos.  D.  McCann,  on  the  18th 
of  September,  1890. 

.  In  the  original  bill,  as  filed,  no  presentment  of  the  claim 
sued  on  in  this  action  was  averred  to  have  been  made  to 
the  personal  representatives  of  these  several  sureties.  The 
presentment  was  attempted  to  be  shown  by  the  amendment 
filed  to  the  biU.  For  the  greater  certainty,  and  that  we 
may  not  misinterpret  the  averments  on  which  complainants 
rely,  as  showing  a  presentation  of  this  claim  under  the 
statute,  we  quote  the  language  of  the  amended  bill,  as  fol- 
lows: **  The  complainants  charge  and  aver  that  the  claim 
for  which  this  suit  was  brought  was  on  the  8th  day  of 
February,  1890,  duly  and  legally  presented  to  John  H. 
Short  and  W.  T.  Bishop,  as  administrators  of  L.  M.  Bur- 
ney, deceased,  and  to  George  W.  Bartlett,  as  executor  of 
James  L.  Bunhill,  deceased,  by  filing  a  bill  in  the  Chancery 
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Court  of  Clay  county,  Ala.,  against  them,  by  Mattie  Paige, 
and  on  the  18  th  day  of  September,  1890,  by  amendment  to 
the  original  bill,  the  other  complainants  presented  their 
claim  against  defendants,  and  that  complainants  presented 
their  claim  to  Thomas  Northen,  administrator  of  Jos.  D, 
McCann,  deceased,  on  the  21st  day  of  July,  1891,  by  suing 
him  in  the  Chancery  Court  of  Clay  county,  Ala.  And 
complainants  aver  that  on  the  25th  day  of  September,  1891, 
the  bill,  as  originally  filed  in  said  case,  together  with  the 
amendments  thereto,  was  dismissed  by  the  court  on  motion 
of  the  defendants,  because  there  was  a  misjoinder  of  par- 
ties, in  that,  because  the  only  party  to  the  original  bill  of 
complaint  had  been  stricken  out  by  amendment  to  the  bill, 
and  because  of  said  amendment,  there  was  an  entire  change 
of  parties. 

'*  Complainants  further  charge  and  aver  that  said  origi- 
nal bill  and  amendments  thereto  were  exhibited  in  this 
court  by  those  who  had  a  legal  right  to  present  their  claim 
to  defendants,  and  that  upon  the  dismissal  of  their  said 
bill,  to  wit,  on  the  25th  of  September,  1891,  the  said  com- 
plainants, or  their  legal  representatives,  did  on  the  26th  of 
September,  1891,  file  the  present  bill  to  this  court,  seeking 
to  enforce  the  collection  of  their  said  claims. 

*^  Orators  further  charge  and  aver  that  the  reason  their 
claim  was  not  presented  to  James  H.  Short  and  William 
T.  Bishop,  as  administrators  of  L.  M.  Burney,  within 
eighteen  months  from  the  time  they  were  appointed  such 
administrators  by  the  Probate  Court  of  Clay  county,  Ala., 
was  because  the  said  Short  and  Bishop  did  not  give  notice 
to  creditors,  as  required  by  law,  to  present  their  claims 
against  the  estate  of  the  said  L.  M.  Burney,  deceased.  And 
orators  charge  and  aver  that  by  the  failure  of  the  said  Short 
and  Bishop  to  give  such  notice  to  creditors  the  said  Short 
and  Bishop  made  themselves  personally  liable  to  any  credi- 
tor whose  claim  would  have  been  good,  if  presented  within 
eighteen  months  from  the  date  of  their  appointment.  Com- 
plainants amend  their  bill  by  suing  John  H.  Short  and 
William  T.  Bishop  individually,  and  so  as  to  strike  their 
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names  out  as  originally  sued  as  administrators  of  L.  M. 
Burney." 

It  will  be  observed  that  the  presentment  of  this  claim  is 
averred  to  have  been  made  by  the  filing  of  two  bills  in  the 
Chancery  Court  of  Clay  county, — the  first  on  the  8th  Feb- 
ruary, 1890,  by  Mat  tie  Paige  against  John  H.  Short  and 
William  T.  Bishop,  as  administrators  of  L.  M.  Burney,  and 
George  W.  Bartlett,  as  executor  of  J.  L.  Bunhill,  and  by 
amendments  thereto  filed  on  the  18th  of  September,  1890, 
by  which  complainants  were  made  parties  thereto.  It  will 
also  be  seen  that  what  right  or  interest  said  Mattie  Paige 
had  in  and  to  the  claim  upon  which  the  present  bill  is  filed, 
or  what  her  right  of  action,  as  set  up  in  8aid  bill  as  filed  by 
her,  was,  and  her  right  to  maintain  said  bill,  are  not  averred. 
Neither  is  it  shown  what  amount  she  and  the  other  com- 
plainants brought  in  by  amendment  claimed  in  that  suit, 
nor  any  facts  informing  defendants  of  the  existence  and 
nature  of  the  claim  and  of  the  intention  of  those  in  inter 
est  to  enforce  it.  Substantially,  all  that  is  averred  is  that 
a  claim,  without  describing  its  nature  or  amount,  was  pre- 
sented in  that  suit,  which  is  a  mere  conclusion  of  the 
pleader,  not  amounting  to  a  presentation  as  required  by 
statute.  {McDowell  v.  Jones^  58  Ala.  25;  Smith  v.  Fellows^ 
id.  467;  Bihh  v.  Mitchell,  id.  657;  Floyd  v.  Clayton,  67  Ala. 
269;  Agnew  v.  Walden,  84  Ala.  502;  4  South.  Rep.  672.) 

The  reference  to  the  second  bill,  filed  on  21st  July,  1891, 
by  said  Mattie  Paige  against  Thomas  Northen,  as  adminis- 
trator, which  is  alleged  to  have  been  dismissed  on  the  25th 
September,  1891,  is  just  as  defective  as  an  allegation  of 
presentment;  but  that  defect  is  cured  by  the  further  alle- 
gations that  on  the  26th  of  September,  1891,  the  present 
bill  was  filed  against  said  administrator  and  others,  which 
date  is  within  the  eighteen  months  after  his  appointment, 
and  the  claim  is  sufficiently  described  in  the  present  bill. 

3.  The  demurrer  is  confessed  as  to  John  H.  Short  and 
William  T.  Bishop,  as  administrators  of  L.  M.  Burney,  and 
by  amendment  their  names,  as  such,  were  stricken  out  of 
the  bill,  and  added  as  individuals,  so  that  the  suit  should 
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stand  against  them  in  their  individual,  and  not  in  their 
representative,  capacity.  In  this  the  bill  was  made  multi- 
farious. The  claim  against  them  was  a  personal  penalty 
alleged  to  have  been  incurred  by  them,  for  which  they  are 
answerable  at  law,  and  which  is  a  separate  and  distinct 
matter,  having  no  necessary  connection  with  the  objects  of 
this  bill.  {Martin  v.  Ellerbe^s  Adm'r,  70  Ala.  335  ;  Hardin 
V,  Swoope,  47  Ala.  273;  Clay  v.  Ourley,  62  Ala.  14;  Cornier 
V.  Smith,  74  Ala.  121.) 

4.  Of  Sarah  King  it  is  averred  that  she  was  one  of  the 
several  and  only  heirs-at-law  of  said  J.  E.  Mayes  at  his 
death  ;  that  she  died  in  1884  ;  and  that  her  estate  is  inter- 
ested in  this  suit,  entitled  to  whatever  amount  she  would 
receive,  if  living,  out  of  the  estate  of  Mayes.  But  neither 
her  administrator  nor  her  heirs-at-law  are  joined  as  com- 
plainants or  defendants.  The  bill  also  fails  to  aver  that 
there  is  no  admmistrator  or  executor  of  her  estate,  or 
whether  or  not  she  left  cliildren.  It  was  subject  to  de- 
murrer on  this  account,  and  was  not  a  case  made  out,  un- 
der the  statute,  for  the  appointment  of  an  administrator 
ad  litem.  (Code,  §  2283;  Eretwell  v.  McLemore,  52  Ala. 
124;  Sullivan  v.  Lawler,  72  Ala.  71.) 

5.  Independent  of  any  of  the  foregoing  principles,  there 
remains  a  question  which  determines  the  fate  of  the  pres- 
ent bill.  The  county  of  Clay  was  formed  out  of  portions 
of  Talladega  and  Randolph  counties  by  act  of  the  general 
assembly  adopted  December  7,  1866.  (Acts  1866-67,  p.  92.) 
The  legislature,  in  the  adoption  of  that  act,  made  no  pro- 
vision concerning  the  administrations  of  estates  pending  in 
the  Probate  courts  of  the  counties  of  Talladega  and  Ran- 
dolph at  or  after  the  formation  of  the  new  county.  It  was 
its  exclusive  province  to  do  so.  In  the  absence  of  any  such 
provisions,  such  administrations  continued  in  the  parent 
counties,  unaffected  by  the  formation  of  the  new  county. 
(  Van  Hoose  v.  Bush,  64  Ala.  346;  Wright  v.  Ware,  50  Ala. 
649;  Coltart  v.  Allen,  40  Ala.  158.)  The  jurisdiction  of  the 
old  counties  in  which  suits  were  pending  was  not  ousted  in 
the  formation  of  the  new  county,  either  as  to  the  persons 
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or  subject-matter,  and  this  principle  was  as  applicable  to 
administrations  pending  in  the  Probate  courts  of  these 
counties  as  to  suits  in  any  of  their  courts.  (4  Amer.  &  Eng. 
Enc.  Law,  355  ;  Lindsay  v.  M^Cormacky  2  A.  K.  Marsh, 
229;  Drake^s  AdmW  v.  Vanghxxn^  6  J.  J.  Marsh,  147;  Arnold 
V.  Styles,  2  Blackf.  391;   WtsVs  Appeal,  5  Watts,  87.) 

Mayes  resided  and  died  in  Talladega  county  in  1862,  and 
said  King  was  appointed  his  administrator  by  the  Probate 
Court  of  that  county,  in  that  year.  If,  for  any  allowable 
reason,  it  became  necessary  or  proper  to  transfer  the  settle- 
ment of  the  administration  of  that  estate  from  the  Probate 
Court  of  Talladega  county  into  a  court  of  equity,  the  Chan- 
cery Court  of  Talladega,  in  whose  Probate  Court  said  ad- 
ministration was  pending,  and  not  the  Chancery  Court 
of  Clay  county,  had  jurisdiction,  and  was  the  one  into 
which  such  settlement  ought  to  have  been  removed.  In 
the  absence  of  legislation  authorizing  it,  the  Chancery 
Court  of  Clay  had  no  more  jurisdiction  of  the  administra- 
tion and  settlement  of  the  estate  than  any  other  Chancery 
Court  of  the  state. 

6.  The  fifth  section  of  said  act  makes  provision  for  the 
transfer  of  suits  pending  against  defendants  from  the 
courts  of  the  old  counties  into  the  new  ones,  and  has  no 
reference  to  the  administrations  pending  in  the  Probate 
courts  of  the  older  counties.  Indeed,  this  provision  is  to 
be  construed  as  the  expression  of  a  legislative  intent  that 
such  administrations  were  not  to  be  removed  into  the  Pro- 
bate Court  of  Clay. 

Prom  what  has  been  said  it  follows  that  the  Chancery 
Court  of  Clay  county  has  no  jurisdiction  of  this  cause,  and 
a  decree  will  be  here  entered  dismissing  the  bilL 

Dismissed. 
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In  the  Matter  of  the  Judicial  Settlement  op  tee 
Accounts  of  Executors,  etc.,  op  Frederick  D. 
HoDGMAN,  Deceased. 

[140  New  York,  421.] 

Legacy — ^Demonstrative  or  specific — In  lieu  op  dower — 
Time  of  payment  interest  —  Commissions — Appeal — 
Res  Judicata- 

A  legacy  of  a  sum  of  money  "  which  may  be  invested  "  in  certain  stock  and  in 
bonds  is  a  demonstrative  legacy  and  not  specific  so  as  to  entitle  the  legacy 
to  dividends  accruing  on  the  stock  from  the  testator's  death  to  the  time  of. 
payment. 

A  legacy  in  lieu  of  dower,  to  testator's  widow,  who  is  also  made  executrix  of 
the  will,  directed  to  be  paid  as  soon  as  convenient  after  his  death,  is  not 
taken  out  of  the  statutory  rule  fixing  the  time  of  payment  at  the  end  of 
the  year. 

The  acceptance  of  the  principal  in  full  of  the  legacy  sixteen  months  after  the 
issue  of  letters  is  a  bar  to  a  claim  for  interest  on  an  accounting  more  than 
ten  years  later. 

The  acceptance  by  the  widow  who  has  been  named  executrix,  but  who  never 
took  any  charge  of  the  estate,  of  a  certain  sum  as  her  "  fee  as  executrix  of 
said  estate,"  precludes  her  from  any  claim  for  further  fees  as  executrix. 

A  widow  accepting  a  bequest  "in  full  satisfaction  and  recompense  of  and  for 
her  dower  or  thirds  which  she  may  or  can  in  any  wise  claim  or  demand  ** 
out  of  the  estate,  has  no  interest  in  legacies  that  become  lapsed. 

An  executrix  has  no  standing  to  appeal  from  the  allowance  of  the  accounts  of 
her  co-executors  in  respect  to  matters  that  do  not  afl!ect  her  interests  or 
rights  in  the  estate. 

A  decree  settling  the  accounts  of  an  executor  and  allowing  him  credit  for  a 
legacy  voluntarily  paid  by  him,  is  conclusive  on  the  liability  of  the  estate 
and  a  bar  to  an  action  by  the  executor  for  refunding  part  of  the  legacy 
on  a  deficiency  in  assets. 

Appeal  from  Supreme  Court,  Gteneral  Term,  Third  De- 
partment. 

Proceedings  for  the  settlement  of  the  accounts  of  the 
executors  and  executrix  of  Frederick  D.  Hodgman,  de- 
ceased. From  an  order  of  the  General  Term  (23  N.  Y, 
Supp.  Y25),  modifying  and  affirming,  as  modified,  a  decree 
of  the  surrogate  judicially  settling  such  accounts,  Mary  E. 
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Hodgtnan  (now  Mary  E.  Yates),  widow  and  executrix  of 
said  Hodgman,  deceased,  appeals. 

Charles  S.  Footej  for  appellant. 

Edgar  Hull  {C.  H.  Sturges,  of  counsel),  for  respondent. 

Finch,  J. — There  are  some  questions  in  this  case  which 
touch  the  personal  interest  of  the  appellant,  and  upon 
which  she  has  a  right  to  our  judgment  The  facts  upon 
which  they  arise  cover  but  a  small  part  of  the  general  con- 
troversy, and  are  as  follows :  The  testator,  Frederick  D. 
Hodgman,  died  in  1873,  and  after  having  made  and  exe- 
cuted his  last  will  and  testament,  by  the  terms  of  which  his 
widow,  now  Mrs.  Yates,  and  who  is  the  present  appellant, 
was  made  executrix,  and  Alfred  0.  Hodgman,  Philander 
C.  Hitchcock,  and  James  Oheeseman  executors.  Letters 
testamentary  were  issued  to  them  on  February  13,  1874, 
and  all  four  qualified  and  entered  upon  the  performance  of 
their  duties.  Cheeseman  died  in  1882,  and  is  represented 
in  these  proceedings  by  James  H.  and  Olive  Cheeseman, 
his  executor  and  executrix.  Hitchcock  died  in  1888,  and 
letters  testamentary  under  his  will  were  issued  to  Asahel 
E.  Wing.  The  present  proceedings  were  commenced 
in  1889,  and  took  the  form  of  a  final  accounting  before 
the  surrogate  of  the  representatives  of  the  deceased  execu- 
tors, and  of  the  surviving  executrix  and  executor,  and 
it  is  from  the  decree  rendered  on  that  accounting  that 
Mrs.  Yates  now  appeals,  claiming  the  right  to  do  so  as 
executrix,  as  widow,  and  as  legatee.  The  testator  by  his 
will,  devised  to  his  wife  the  property,  real  and  personal, 
which  constituted  their  home,  the  value  of  which 
was  nearly  $11,000,  and  which  she  retained  and  kept  as 
her  own,  without  any  dispute  or  contention,  and  which 
formed  no  part  either  of  the  inventory  or  accounts.  He 
then  gave  her  a  further  legacy,  phrased  thus:  "  I  also  give 
to  my  said  wife  the  sum  of  $50,000,  which  may  be  invested 
in  bank  stock,  Fort  Edward  and  Wyoming,  Iowa,  and  in 
bonds. "    He  then  declared  that  the  devise  and  the  legacy 
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were  to  be  accepted  by  the  widow  **in  full  satisfac- 
tion and  recompense  of  and  for  her  dower  or  thirds  which 
she  may  or  can  in  any  wise  claim  or  demand"  out  of  his 
estate.  Some  other  legacies  were  given,  one  of  which  was 
the  sum  of  $500  to  the  executors,  which  they  were  directed 
to  invest  and  keep  invested,  and  expend  the  interest  in  the 
care  of  testator's  cemetery  lot.  A  residuary  clause  cover- 
ing all  the  rest  of  his  property,  carried  everything  re- 
maining to  his  nephews  and  nieces,  in  equal  shares. 
Outside  of  the  home,  specifically  devised  with  its  belong  - 
ings,  there  was  inventoried  personal  property  to  the 
amount  of  a  little  over  8^6,000,  and  there  were,  in  addition, 
several  pieces  of  real  estate.  The  widow  received  the  full 
sum  of  $50,000  on  the  22d  day  of  June,  1875,  which  was 
about  one  year  and  four  months  after  the  issue  of  letters  tes- 
tamentary, and  gave  a  receipt  for  it,  which  reads  thus: 
^*  Received  from  the  executors  of  F.  D.  Hodgman,  deceased, 
fifty  thousand  dollars,  the  amount  of  the  legacy  left  me  by 
the  will  of  said  Hodgman."  She  accepted  payment  in  the 
Fort  Edward  bank  stock  at  an  agreed  premium,  in  the 
Wyoming  bank  stock  at  par,  and  in  cash  to  the  amount  of 
$7,854.50,  which  made  up  the  balance.  The  will  specifi- 
cally directed  the  payment  to  the  wife  thus:  "  I  desire  the 
legacies  to  my  wife  paid  as  soon  after  my  death  as  conven- 
ient to  my  executors." 

The  widow  now  claims  that  certain  dividends  upon  the 
bank  stock  collected  and  received  by  the  executors  belonged 
to  her,  and  should  be  accounted  for  to  her.  That  would  be 
true  if  the  bank  stock  had  been  specifically  given  to  her, 
but  not  otherwise.  The  legacy  is  of  the  sum  of  $50,000, 
and  is  merely  demonstrative,  and  not  specific.  It  points 
out  the  source  from  which  payment  was  expected  to  be 
made,  but  is  to  be  regarded  as  a  general,  and  not  a  specific, 
legacy,  and  so  the  dividends  accruing  before  payment  did 
not  belong  to  the  legatea  {Oiddings  v.  Seward^  16  N.  Y. 
365;  Newton  v.  Stanley,  28  N.  Y.  61.) 

It  is  further  claimed  that,  if  regarded  as  a  general  legacy, 
it   drew  interest  from    the  date  of  testator's  death,  and 
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such  interest  should  have  been  allowed.  There  are  excep- 
tional cases  of  that  character,  but  they  are  those  in  which 
the  testator  has  not  prescribed  the  time  of  payment,  and 
we  are  permitted  to  infer  an  intent  that  it  should  be  made 
earUer  than  the  year  fixed  by  statute.  In  this  case  the  tes- 
tator himself  directed  that  it  should  be  made  as  soon  after 
his  death  as  should  be  convenient  to  his  executors,  and  he 
made  his  wife  executrix,  so  that  she  could  pay  herself,  or 
at  least  know  when  the  time  of  payment  should  arrive. 
Nothing  in  the  case  shows  that  payment  was  unduly  post- 
poned. The  widow's  conduct  indicates  that  it  was  not. 
She  accepted  the  principal  in  full  of  the  legacy  without 
claim  of  interest,  and  as  that  was  not  given  by  the  will, 
and  was  chargeable,  if  at  all,  only  as  damages  for  delay, 
her  acceptance  of  the  principal  excludes  the  right,  more 
than  ten  years  later,  to  demand  the  interest.  (Cutler  v. 
Mayor,  92  N.  Y.  166.) 

Slie  further  makes  a  claim  for  commissions.  There  are 
two  answers  to  that.  One  is  that  she  was  paid  and  accepted 
$353  for  her  commissions,  which  she  described  as  *'my  fee 
as  executrix  of  said  estate."  This  payment  was  made  when 
it  is  evident  that  there  was  a  general  settlement  out  of 
court  in  progress  among  the  parties,  meant  to  include  all 
interests.  As  she  never  took  any  charge  of  the  estate,  the 
allowance  was  liberal,  and,  having  been  approved  by  the 
surrogate  and  the  General  Term  as  an  equitable  proportion 
due  to  her,  we  ought  not  here  to  reconsider  it  in  the  face  of 
her  own  written  assent  But  she  further  claims,  as  dis- 
tributee, a  share  of  certain  lapsed  legacies.  She  has  no 
such  right.  It  was  altogether  lost  when  she  elected  to  take 
the  provision  which  the  testator  made  for  her.  That  was 
in  lieu  of  her  dower  and  thirds,  or,  in  other  words,  of  any 
right  as  dowress  or  distributee  "which  she  may  or  can  in  any 
wise  claim  or  demand  out  of  "  the  estate.  There  is  not  the 
least  doubt  of  the  meaning  of  the  provision,  and,  whatever 
may  be  said  about  the  lapsed  legacies,  she  has  no  interest 
in  them,  and  is  entitled  to  no  part  of  them.  {In  re  Benson^ 
96  N.  Y.  499.) 
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I  do  not  see  how  the  appellant  is  or  can  be  affected,  be- 
yond the  questions  considered,  by  the  settlement  of  the 
accounts  of  the  other  executors,  as  adjudicated  by  the  sur- 
rogate's decree.  If  I  could  see  in  the  result  the  fainte:t 
trace  of  danger  to  her,  I  should  be  likely  to  advise  a  rever- 
sal of  this  decree  as  manifestly  wrong  in  many  important 
respects.  In  that  event  we  should  seek  to  ascertain  how 
an  estate  of  about  $128,000,  and  which  owed  at  its  owner's 
death,  so  far  as  I  can  see,  not  to  exceed  $16,000  or  $20,000, 
has,  after  paying  not  more  than  $80,000  of  legacies,  become 
totally  bankrupt  and  indebted  to  one  of  the  executors  for 
about  $10,000,  which  there  are  no  eissets  to  pay.  We 
should  inquire,  also,  why  Hitchcock,  after  having  been 
once  credited  with  the  Cobb  trust  fund  of  $10,000,  as  deliv- 
ered by  him  to  one  or  more  of  his  associates,  and  which 
was  paid  to  the  legatees  by  Mrs.  Yates,  and  for  which  her 
account  is  credited,  is  a  second  time  credited  with  that  sura, 
and  permitted  to  swell  his  account  to  that  extent  against 
the  estate.  We  should  seek  to  know  on  what  principle 
payments  made  to  the  residuary  legatees  were  credited  to 
the  executors,  when  the  result  reached  shows  that  no  resi- 
due remained;  and  we  should  consider  whether  a  confused 
mass  of  items  made  up  in  total  disregard  of  the  rules  for 
stating  such  accounts  should  be  allowed  to  serve  as  a  basis 
for  deliberate  judicial  action.  Such  an  inquiry  might  or 
might  not  change  my  present  belief  that  the  estate  of 
Hodgman  does  not  owe  the  estate  of  Hitchcock  a  single 
dollar;  but  I  am  saved  its  necessity  by  the  fact  that  none 
of  the  parties  affected  by  it  complain  of  it,  and  that  Mrs. 
Yates  is  the  sole  person  appealing.  It  may  be  that  she  did 
her  duty  in  calling  her  co-executors  to  account,  but,  when 
she  brought  into  the  proceeding  everybody  interested  in 
the  result,  she  ceased  to  be  in  any  respect  their  protector  or 
representative,  and  had  no  further  duty  in  their  behalf. 
When  the  accounts  were  settled,  she  ceased  to  have  any 
interest  in  the  decree  beyond  what  affected  her  own  rights, 
and  had  no  authority  to  proceed  on  the  appeal  as  the  cham- 
pion of  those  who  submitted  to  the  decree  and  did  not  ap- 
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peal  at  all.     {Bryant  v.  Thompson,  128  N,  Y.  426;  28  N.  E. 
622.) 

It  is  suggested,  however,  that  the  unpaid  debt  found  due 
from  the  Hodgman  estate  to  the  Hitchcock  estate  may 
compel  an  abatement  of  the  appellant's  legacy.  I  cannot 
see  any  such  possible  danger.  The  surrogate  had  jurisdic- 
tion, and  it  was  his  duty  to  make  the  final  distribution.  If 
for  that  purpose  an  abatement  of  legacies  was  necessary, 
the  account  should  have  shown  it,  the  executor  should 
have  claimed  it,  and  the  decree  should  have  so  provided. 
The  law  does  not  recognize  an  overpayment,  and  does  not 
I)ermit  the  executor  to  credit  himself  with  the  excess,  for 
the  inquiry  always  is  what  the  estate  owes,  and  the  surro- 
gate has  jurisdiction  to  decide  that  question.  (In  re  Under- 
hill,  117  N.  Y.  475;  22  N.  E.  1120.)  His  decree,  therefore, 
is  conclusive  upon  all  the  parties  duly  cited  (Code,  §§  2742, 
2743),  and  settles  that  the  allowances  made  to  the  accounting 
party  in  payment  of  legacies  and  others  are  correct.  Here 
the  Hitchcock  estate  credited  itself  with  the  full  legacy 
paid  to  the  widow.  That  was  an  admission  of  a  sufficiency 
of  assets  for  the  purpose,  made  when  all  the  facts  were 
known,  and  a  payment  which  the  surrogate,  by  its  allow- 
ance to  the  executor,  has  adjudged  to  be  correct,  and 
therefore  a  debt  which  the  estate  was  liable  to  pay  in  full. 
The  decree  will,  as  a  consequence,  be  conclusive  upon  the 
executor  in  that  respect.  If  it  be  granted,  as  probably  it 
must  be,  that  an  executor  may,  at  least  in  equity,  recover 
an  overpayment  to  a  legatee,  under  peculiar  circumstances 
which  excuse  his  mistake.  Walker  v.  Hill  (17  Mass.  384); 
Lupton  V.  Liipton  (2  Johns.  Ch.  627);  Qallego  v.  Attorney- 
General  (3  Leigh.  485,  486),  yet  that  can  never  be  in  a  case 
Tvhere  the  executor  not  only  paid  the  full  amount  volun- 
tarily, but  on  an  accounting  claimed  credit  for  it  as  a  just 
and  proper  charge  against  the  estate,  and  has  been  credited 
with  it  as  such  in  tho  final  decree.  It  would  be  a  strange 
process  to  allow  the  payment  to  the  executor  as  in  part  the 
basis  of  his  recovery  against  the  estate,  and  then  permit 
him  to  dispute  the  allowance  in  order  to  get  his  pay.    The 
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Hitchcock  estate  is  therefore  bound  by  the  decree,  and  can 
have  no  future  action  for  an  abatement  or  refunding,  and 
the  danger  suggested  does  not  exist;  and  that  is  more 
strongly  true  where  the  decree  shows  on  its  face  that  the 
deficiency  of  assets  disclosed  is  largely,  and  perhaps  entirely, 
the  result  of  payments  to  residuary  legatees,  which  must 
first  be  applied  and  exhausted  as  assets  before  any  resort 
can  be  had  to  the  general  legacies. 

We  agree,  therefore,  with  the  General  Term,  that  the 
executrix  has  no  interest  in  the  ultimate  questions  depend- 
ing upon  the  correctness  of  the  account.  The  judgment 
should  be  affirmed,  with  costs. 

All  concur,  except  Gray  and  Maynard,  JJ.,  dissenting. 


As  to  when  a  legacy  is  general,  specific  or  demonstrative,  see  KeUy  v.  Rich- 
ardson, supra,  p.  897  and  cross  reference  note. 

Interest  on  Legacy  in  Lieu  of  Dovrer.^  A  legacy  to  a  widow  in  lieu 
of  dower,  no  other  provision  for  her  support  until  the  payment  of  the  legacy 
being  made,  is  excepted  from  the  general  rule  that  in  the  absence  of  any  di- 
rection for  a  different  time  of  payment,  a  legacy  is  payable  one  year  after  the 
death  of  the  testator  and  draws  interest  from  that  time.  Williamson  v. 
Williamson,  6  Paige  (N.  Y.)  298;  Hepburn  v.  Hepburn,  2  Brad.  (N.  Y.)  76; 
Parkinson  v.  Parkinson,  id.  77;  Seymour  v.  Butler,  tt  id.  193;  Bullard  v.  Ben- 
son, 1  Dem.  (N.  Y.)  486,  493  ;  Matter  of  Combs,  3  id.  848  ;  Matter  of  Fogg.  5 
id.  422.  Though  the  value  of  the  legacy  exceeds  the  value  of  the  dower 
interest.    Matter  of  Fogg,  supra. 

This  exception  has  been  based  on  the  ground  that  the  bequest  as  an  equiva- 
lent for  the  relinquishment  of  a  right.  Parkinson  v.  Parkinson,  2  Bradf.  (N.Y.) 
77,  78.  And  also  on  the  ground  that  same  presumption  of  an  intent  to  have  it 
become  payable  immediately  as  in  the  case  of  a  legacy  for  the  support  and 
maintenance  of  a  minor  child.    Pollard  v.  Pollard,  83  Mass.  (1  All.)  490. 

But  it  has  also  been  held  that  the  fact  that  a  legacy  given  in  lieu  of  dower  is  of 
no  consequence  in  determining  the  time  from  which  it  bears  interest,  and  that 
such  a  legacy  is  governed  by  the  common  rule  Church,  etc.  v.  Ackerman's 
Ex'r,  1  N.  J.  Eq.  40,  43  ;  Howard  v.  Francis,  30  N.  J.  Eq.  444 ;  1  Am.  Prob. 
Rep.  821;  Gills'  Appeal,  2  Pa.  St.  221. 

As  to  interest  on  legacies  generally,  see  State  v.  Crossley,  69  Ind.  203  ;  1 
Am.  Prob.  Rep.  413  ;  Ayer  v.  Ayer,  128  Mass.  575  ;  1  Am.  Prob.  Rep.  604 
Welsh  V.  Brown,  43  N.  J.  L.  32 ;  2  Am.  Prob.  Rep.  221 ;  Vermont  State  Bap- 
tist Convention  v.  Ladd,  58  Vt.  95 ;  5  Am.  Prob.  Rep.  205;  Whitworth  v. 
Ewing,  15  Lea.  (Tenn.)  595  ;  6  Am.  Prob.  Rep.  469;  Thorn  v.  Garner,  118  N. 
Y.  198;  6  Am.  Prob.  Rep.  513. 
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Succession  of  Gains. 

[45  Louisiana  Annual,  1237.] 

Pbobatb — Jurisdiction — Res  judicata — PoREiaN  probate — 

Eights  of.  residents. 

Jurisdiction  of  the  estate  of  a  decedent  is  determined  by  the  domicile  without 
regard  to  the  place  of  his  death  or  to  there  being  property  at  the  time  in 
the  state,  and  the  question  of  testacy  or  intestacy  is  one  to  be  determined 
by  the  court  of  the  domicile. 

The  unity  of  the  estate  is  not  destroyed  by  the  fact  that  portions  of  the  prop- 
erty may  be  located  in  different  jurisdictions  and  from  motives  of  public 
policy  or  the  operation  of  local  laws  may  be,  partly  or  entirely,  with- 
drawn from  the  control  of  the  courts  of  the  domicile  or  subjected  to  special 
restrictions. 

The  proper  court  of  testator's  domicile  is  not  deprived  of  jurisdiction  of  the 
probate  of  a  will  by  the  refusal  of  a  court  of  state  in  which  it  was  executed, 
to  admit  it  to  probate,  on  the  ground  that  it  does  not  conform,  as  to  form, 
to  the  requirements  of  the  laws  of  that  state,  especially  when  the  decree 
recognizes  the  right  to  future  probate  at  the  domicile. 

Such  refusal  to  admit  the  instrument  to  probate  is  not  a  bar  to  an  application 
for  the  registration  of  a  certified  copy  of  the  record  of  the  probate  at  the 
domicile. 

Nor  is  the  pendency  of  an  appeal  from  the  decree  a  bar  to  such  application, 
such  appeal  not  operating  as  a  stay  of  proceedings. 

The  mention  of  a  place  as  that  of  the  domicile  in  the  reservation  of  the  right  to 
propound  the  will  at  that  place  binds  no  one. 

The  question  presented  for  adjudication  on  the  application  for  registration  and 
recognition  is  not  as  to  the  effect  of  the  provisions  of  the  will  and  the 
rights  of  the  parties  under  it,  but  whether  or  not  the  instrument  was  the 
last  will  and  testament  of  the  testator  executed  according  to  the  laws  of 
the  domicile  at  the  time  of  its  execution  and  of  death. 

The  legal  rights  of  creditors  or  others  in 'the  state  to  contest  its  provisions  are 
unaffected  by  such  recognition  and  can  be  passed  upon  in  proceedings  to 
withdraw  the  property  from  the  auxiliary  jurisdiction. 

Appeal  from  Civil  District  Court,  parish  of  Orleans. 

William  B.  Davenport,  who  was  appointed  administra- 
tor of  the  estate  of  Myra  Clark  Gaines,  decetu5^d,  by  a  court 
of  the  state  of  New  York,  petitioned  for  the  registration  and 
execution  in  Louisiana  of  an  alleged  will  of  decedent.  To 
this  petition,  Hattie  L.  Whitney  and  others  filed  opposi- 
tion, and  Edmund  P.  Gaines  and  others  intervened,  claim- 
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ing  to  be  legatees  under  such  will.     From  a  judgment 
sustaining  the  opposition,  petitioner  and  interveners  appeal. 

Farrar^  Jonas  &  Kruttschnitt,  for  William  B.  Daven- 
port, appellant. 

Richard  De  Qray  and  Browne  &  Choate^  for  other  ap- 
pellants. 

Thorrms  J.  Semmes  and  Rouse  &  Oranty  for  appellees. 

Nicholas,  C.  J. — Mrs.  Myra  Clark  Gaines  died  in  the 
city  of  New  Orleans  on  the  9th  of  January,  1885. 

On  the  12th  of  January  of  the  same  year,  Mrs.  Marie  P. 
Evans  presented  for  probate,  to  the  Civil  District  Court  for 
the  parish  of  Orleans,  what  pui-ported  to  be  an  olographic 
will  of  the  deceased,  dated,  '^New  Orleans,  January  8, 
1885."  On  the  same  day  what  also  purported  to  be  a  will 
of  the  deceased  in  the  nuncupative  form,  under  private 
signature,  dated,  **  New  Orleans,  January  5,  1885,"  was 
presented  for  probate  to  the  same  court  by  W.  H.  Wilder 
and  J.  Y.  Christmas,  who  were  therein  named  as  execu- 
tors. They  resisted  the  probate  of  the  will  of  January  8th, 
on  the  ground  that  it  was  a  forgery. 

The  probate  of  the  will  of  January  5th  was  resisted  by 
Mrs.  Evans  on  the  ground  that  it  had  been  superseded  by 
a  will  subsequent  in  date,  and  was  defective  in  form. 

These  issues  were  presented  and  tried,  resulting  in  a 
judgment  rendered  February  21,  1885,  which  decreed  that 
the  instrument  purporting  to  be  an  olographic  will  of  Mrs. 
Gaines,  dated  January  8,  1885,  was  fraudulent  and  forged, 
and  not  entitled  to  probate,  and  that  the  nuncupative  will 
of  January  5,  1885,  was  defective  in  form,  and  therefore 
not  entitled  to  probate,  reserving,  however,  the  right  of 
the  executors  to  propound  the  same  for  probate  at  Wash- 
ington, D.  C,  the  domicile  of  the  deceased. 

On  an  appeal  to  this  court,  taken  by  Mrs.  Evans,  from 
that  part  of  the  judgment  which  declared  the  alleged  will 
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of  January  8th  to  be  a  forgery,  the  judgment  of  the  Dis- 
trict Court  was  affirmed.     (38  La.  Ann.  123.) 

No  appeal  was  taken  from  the  judgment  refusing  to 
probate  the  will  of  January  5,  1885. 

The  judgment  having  become  final,  the  District  Court 
appointed  Mrs.  Mattie  L.  Whitney  tutrix  of  her  minor 
cluldren,  who  were  grandchildren  of  the  deceased,  and  ap- 
pointed James  Y.  Christmas  tutor  of  his  minor  children, 
they  being  also  grandchildren  of  Mrs.  Gaines,  and  they,  in 
their  said  capacities,  administered  the  succession  in  Louisi- 
ana. 

Subsequently,  James  T.  Christmas  died,  and,  after  a 
contest  upon  the  administratorship,  the  court  appointed 
WiUiam  Wallace  Whitney,  who  had  become  of  age,  ad- 
ministrator of  the  succession  in  this  state.  Subsequently 
to  the  refusal  of  the  District  Court  to  probate,  as  has  been 
stated,  the  nuncupative  will  of  January  6th,  it  was  taken 
to  the  Surrogate's  Court  for  the  county  of  Kings,  in  the 
city  of  Brooklyn,  state  of  New  York,  and  there  offered  for 
probate  by  W.  H.  Wilder,  the  surviving  executor  named 
in  the  will. 

The  probate  was  there  opposed  by  Mrs.  Marie  P.  Evans, 
who  set  up  the  forged  will  of  January  8,  1885.  This 
latter  instniment  was  again  rejected,  and  the  nuncupative 
will  of  January  5,  1885,  was,  by  a  judgment  rendered 
June  29,  1891,  decreed  to  have  been  properly  executed  con- 
formably to  the  statutes  of  New  York,  to  be  genuine  and 
valid,  and  to  be  the  last  will  and  testament  of  Myra  Clark 
Gaines.  It  was  further  decreed  that,  at  the  time  of  the  ex- 
ecution of  said  instrument,  Mrs.  Gaines  was  in  all  respects 
competent  to  make  the  same,  and  was  not  under  any  re- 
straint or  undue  influence.  The  judgment  further  declared 
that  WiUiam  W.  Whitney,  Myra  C.  Whitney,  Zuline 
Whitney,  WilHam  W.  Christmas,  Rhoda  B.  Kennedy,  and 
James  M.  Christmas,  all  heirs  and  next  of  kin  of  Mrs- 
Gaines,  had  been  made  parties  to,  and  had  made  appear- 
ance in,  the  proceeding,  the  minor  Zuline  Whitney  appear- 
ing  through  her  special  guardian,  William  H.  Ford. 

Vol.  VIII-61 
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An  appeal  devolutive  in  character,  and  which  is  still 
pending  in  New  York,  was  taken  from  this  judgment  by 
William  W.  Christmas  and  Rhoda  B.  Kennedy. 

On  the  4:th  August,  1892,  the  surrogate,  declaring  that  a 
delay  had  been  necessarily  produced  in  granting  letters 
testamentary  or  letters  of  administration  on  the  estate  of 
Mrs.  Gaines,  and  that  at  the  time  of  her  death  she  was  a 
resident  of  the  county  of  Kings,  by  reason  whereof  the 
ordering  and  granting  administration  of  all  and  singular 
the  personal  property,  goods,  chattels,  and  credits  whereof 
she  died  possessed  appertained  to  his  court,  appointed 
Wilham  B.  Davenport,  public  administrator  in  Kings 
county,  temporary  administrator  of  all  the  said  personal 
property,  goods,  chattels,  and  credits. 

On  the  11th  December,  1892,  William  B.  Davenport,  as 
public  administrator  in  Kings  county,  Brooklyn,  N.  Y., 
and  temporary  administrator  of  the  personal  property, 
goods,  chattels,  and  credits  of  Mrs.  Myra  Clark  Gaines, 
filed  a  petition  in  the  District  Court  for  the  parish  of 
Orleans,  to  which  he  annexed  a  certified  copy  of  the  pro- 
ceedings had  before  the  surrogate  in  the  matter  of  the  pro- 
bate of  the  will  of  Mrs.  Gaines,  in  which  petition  he  alleged 
his  appointment  as  above  stated,  and,  annexing  copies  of 
his  letters  of  appointment,  he  averred  that  under  the  laws 
of  New  York  his  powers  under  said  appointment  were  the 
same  as  that  of  executor  with  seisin  under  the  laws  of 
Louisiana.  He  further  alleged  that  Mrs.  Gaines  was  at  the 
time  of  her  death,  and  had  for  many  years  prior  thereto 
been,  domiciled  in  said  Kings  county. 

He  prayed  that  the  certified  copy  of  the  will  be  registered, 
and  ordered  to  be  executed  by  the  court. 

Opposition  to  this  demand  was  filed  by  Hattie  L.  Whitney, 

William  W.  Whitney,  Zuline  Whitney,  (now  wife  of 

Somers),  William  W.  Christmas,  James  M.  Christmas  and 
Rhoda  B.  Kennedy,  wife  of  Charles  U.  Kennedy — the  said 
opponents  declaring  themselves  to  be  the  sole  heirs  at  law 
of  Mrs.  Gaines — and  William  W.  Whitney,  declaring  him- 
self to  be,  and  as  appearing  as,  administrator  of  the  succes- 
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sion  of  Mrs.  Gaines,  now  under  administration  in  the  Civil 
District  Court. 

The  grounds  of  the  opposition  were:  ^'(1)  Because 
William  H.  Wilder  had,  on  the  12th  January,  1885,  pro- 
pounded said  alleged  will  to  the  Civil  District  Court  for  the 
parish  of  Orleans,  and  prayed  that  the  same  be  probated, 
and  after  due  proceedings  had,  and  evidence  adduced  in 
support  thereof,  it  was  finally  ordered,  adjudged,  and 
decreed  that  said  alleged  will  was  not  a  valid  will,  and  to 
it  probate  was  refused ;  and  it  was  further  adjudged  and 
decreed  that  said  Myra  Clark  Gaines  was,  at  the  time  of 
the  execution  of  said  alleged  will,  domiciled  in  the  District 
of  Columbia,  and  the  right  of  proponent  to  apply  to  the 
proper  court  in  said  district  for  the  probate  of  said  will  was 
reserved,  all  of  which  will  more  fully  appear  by  the  pro- 
ceedings and  judgment  therein  rendered  the  27th  day  of 
February,  1885,  and  which  judgment  has  not  been  appealed 
from,  annulled,  or  vacated,  and  remains  in  full  force  and 
effect. 

"(2)  Because  said  Myra  Clark  Gaines  did  not  die  in  the 
state  of  New  York,  was  not  domiciled  therein,  nor  a  resident 
thereof,  at  the  time  of  her  death,  and  had  no  property  in 
said  state,  and  said  Surrogate's  Court  of  Kings  county,  in 
said  state,  was  without  jurisdiction  to  admit  said  alleged 
will  to  probate. 

'^(3)  Because  the  records  of  the  proceedings  in  said 
Surrogate's  Court,  upon  the  petition  of  said  Wilder  for  the 
probate  of  said  will,  show  that  the  decree  admitting  said 
will  to  probate  has  been  appealed  from,  which  appeal  is 
still  pending;  and  said  decree  is  not  a  final  one,  which 
authorizes  this  court  to  order  the  registry  and  execution  of 
said  will. 

"(4)  Because  a  will  made  in  Louisiana,  and  rejected  by 
its  courts,  can  have  no  effect  in  Louisiana,  although  it 
may  be  admitted  to  probate  elsewhere." 

After  the  opposition  had  been  filed,  Edmund  P.  Gaines, 
of  New  York,  Myra  Clark  Gaines  Mazerat,  John  W.  Har- 
mon, of  Mississippi,  and  George  W.  Benson,  of  Georgia, 
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all  legatees  under  the  will  sought  to  be  probated,  intervened 
in  the  proceedings,  praying  that  the  balance  of  the  funds 
in  the  hands  of  William  Wallace  Whitney,  administrator, 
after  the  payment  of  the  debts,  judgments,  legal  charges,l 
and  such  claims  as  are  now  in  process  of  adjustment  in  the 
courts  sitting  in  Louisiana,  be  ordered  paid  over  to  William 
B.  Davenport,  temporary  administrator  of  the  estate  of 
Myra  Clark  Gaines  in  Kings  coimty,  N.  Y. 

The  district  judge,  on  trial  of  the  opposition,  sustained 
the  same,  and  refused  the  application  of  William  B.  Daven- 
port, the  temporary  administrator,  and  rejected  the  will. 

William  B.  Davenport  has  appealed,  as  have  the  inter- 
veners, from  the  judgment. 

The  District  Court  considered  that  the  will  of  Myra  Clark 
Gaines,  dated  January  5,  1886,  having  been  made  in 
Louisiana,  is  governed  by  the  laws  of  Louisiana,  and,  hav- 
ing been  already  decreed  invalid  by  that  court  because  not 
made  in  the  form  prescribed  by  law,  it  could  not  be  taken 
to  New  York,  the  last  domicile  of  the  testator,  probated 
there,  and,  having  been  received  and  made  vahd  in  New 
York  by  the  laws  of  New  York,  brought  back  here  for 
recognition  and  execution  by  it  on  property  situated  in  this 
state,  and  in  the  possession  of  an  officer  of  that  court. 

The  district  judge,  in  his  opinion,  says  :  "  The  will  was 
probated  in  New  York  because  the  city  of  Brooklyn,  in  the 
county  of  Kings,  state  of  New  York,  was  considered  the 
last  domicile  of  the  deceased.  It  is  proved  in  this  case  to 
be  so  by  her  own  judicial  admissions  made  in  the  courts  of 
this  state,  and  in  the  Federal  courts  years  prior  to  and  a 
few  months  before,  her  death,  and  since  her  death  con- 
ceded to  be  her  domicile  by  her  heirs  and  those  administer- 
ing her  succession. 

''The  reservation  in  the  judgment  to  propound  the  will 
at  Washington,  D.  C,  the  domicile  of  the  deceased,  is  mere 
obiter  dictum^  as  the  place  of  the  domicile  was  not  at  issue 
in  that  proceeding.  It  is  simply  a  reservation  to  propound 
the  will  for  probate  at  the  last  domicile  of  the  deceased, 
wheresoever  that  might  be." 
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He  further  says  :  "  This  court  has  already  determined 
that  the  will  was  not  made  in  the  form  prescribed  by  our 
laws,  and,  therefor,  under  article  1595,  was  null  and  void. 
The  fact  that  the  deceased  resided  out  of  this  state  did  not 
empower  her  to  dispose  of  her  property  in  this  state  in  a 
manner  different  from  that  prescribed  by  the  laws  of  this 
state.  Article  491  of  the  Revised  Civil  Code  declares  that 
persons  who  reside  out  of  the  state  cannot  dispose  of  the 
property  they  possess  here  in  a  manner  different  from  that 
prescribed  by  its  laws. 

'*It  is  immaterial  whether  Myra  Clark  Gaines'  domicile 
was  here  or  in  New  York.  Her  will  is  governed  by  the 
laws  of  Louisiana,  the  law  of  the  place  where  it  was  made, 
not  by  the  law  of  the  domicile.  It  having  been  made  in 
Louisiana,  no  other  law  can  be  resorted  to  for  the  purpose 
of  determining  its  validity  as  to  form  or  effect,  so  far  as  its 
operation  on  property  in  this  state  is  concerned. 

* '  The  domicile  of  a  testator,  as  to  the  form  and  effect  of 
a  will,  is  ignored  by  our  law.  It  is  the  place  where  it  is 
made,  and  the  property  disposed  of  where  situated,  that  is 
recognized.  *  *  *  The  decree  of  the  Surrogate's  Court 
of  Kings  county,  New  York,  merely  declares  that  the  will 
is  a  valid  will  in  New  York.  It  does  not  decree  that  it  is 
valid  everywhere.  It  is  valid  there,  and,  whether  admitted 
to  probate  here  or  not,  the  action  of  this  court  cannot  alter 
its  effect  upon  property  there. " 

In  discussing  the  legal  propositions  submitted  to  us  iu 
this  case,  we  hold,  as  established  beyond  question  as  a  fact, 
that  at  the  time  of  the  making  of  the  will  of  January  5, 
1885,  and  at  the  time  of  her  death,  Mrs.  Myra  Clark  Gaines' 
domicile  was  in  the  city  of  Brooklyn,  New  York  state,  and 
that  she  was  only  temporarily  in  New  Orleans  at  that  time. 

The  first  ground  of  opposition  submitted  by  the  appellees 
was,  as  we  have  seen,  that  the  District  Court  for  the  parish 
of  Orleans  had,  on  the  27th  February,  1885,  on  the  applica- 
tion of  W.  H.  Wilder  and  James  Y.  Christmas  to  probate 
the  will  of  the  5th  of  January,  in  which  they  were 
named  executors,  refused  to  do  so,  and  reserved  their  right 
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to  propound  the  same  for  probate  at  the  city  of  Washing- 
ton, as  the  place  of  her  domicile,  and  that  this  decree,  never 
having  been  appealed  from,  annulled,  or  vacated,  remained 
still  in  full  force  and  effect. 

The  record  does  not  show  whether  this  particular  con- 
tention— which  is  substantially  a  plea  of  res  judicata — 
was  interposed  or  not,  as  an  objection  in  the  Surrogate's 
Court.  Whether  it  was  so  interposed,  or  whether  made 
for  the  first  time  in  the  last  proceedings  in  Louisiana,  it 
was  in  neither  event  well  taken.  The  only  question  before  the 
Civil  District  Court  in  1885  was  whether  that  court,  should 
as  a  matter  of  original  probate,  probate  the  will,  and  that 
question  was  determined  adversely  to  the  probate,  solely 
because  it  did  not  conform,  as  to  form,  with  the  require- 
ments of  the  laws  of  this  state.  Neither  the  correctness 
nor  the  force  and  effect  of  that  judgment  on  the  issue,  as 
so  presented,  are  contested,  nor  will  that  judgment  be 
affected  by  a  decree  rendered  in  the  present  proceeding. 
It  can  stand  perfectly  consistently  with  the  granting  of  the 
appUcation  we  are  now  considering. 

As  regards  the  domicile  of  the  testator,  that  question 
was  not  an  issue  in  the  former  proceeding,  and  the  mention 
of  her  domicile  (made  in  that  portion  of  the  decree  reserv- 
ing to  the  executor  the  right  to  propound  the  will  for  pro- 
bate elsewhere)  as  being  in  the  city  of  Washington  was 
uncalled  for,  bound  no  one,  and  was  entirely  surplusage. 

The  second  objection  was  to  the  probate  of  the  will  by 
the  surrogate,  on  the  ground  of  a  want  of  jurisdiction  in 
the  SuiTOgate's  Court.  This  want  of  jurisdiction,  which 
seems  to  have  been  once  urged,  and  then  formally  with- 
drawn, in  that  court,  is  based  upon  the  claim  that  Mrs. 
Gaines  did  not  die  in  the  state  of  New  York,  was  not 
domiciled  nor  a  resident  thereof  at  the  time  of  her  death, 
and  had  no  property  in  that  state.  We  concur  in  opinion, 
with  the  surrogate  and  the  district  judge,  that  Mrs.  Gaines' 
domicile  was  in  Kings  county,  N.  Y.,  at  the  time  of  her 
death. 

Her  succession  was  instantly  opened,  by  the  fact  of  her 
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death,  at  the  place  of  her  domicile.  That  result  was  totally 
independent  of  her  having  property  at  that  time  in  the 
county  of  Kings,  or  in  the  state  of  New  York.  Whether, 
when  she  died,  her  succession  was,  as  to  its  character,  a 
legal  or  a  testamentary  one,  was  a  question  necessarily  to 
be  determined  at  the  place  of  legal  opening.  When  the 
succession  opened,  it  opened  as  a  single  and  entire  succes- 
sion. The  unity  of  the  succession  was  not  destroyed  by 
the  fact  that  portions  of  the  property  might  be  located  in 
different  jurisdictions  and  in  different  states,  and  because, 
from  motives  of  pubUc  policy,  or  the  operation  of  local 
laws,  the  property  so  situated  might  be  withdrawn  partially 
or  entirely  from  the  control  of  the  laws  of  the  state  of  the 
domicile,  or  subjected,  for  the  same  reasons,  to  special 
restrictions. 

The  language  of  this  court  in  Burhank  v.  Payne  (17  La. 
Ann.  15),  that  when  a  person  dies,  leaving  property  in  two 
or  more  countries,  his  property  in  each  state  is  considered 
as  a  separate  succession  for  the  purpose  of  administration, 
the  payment  of  debts,  and  the  decision  of  the  claims  of 
parties  asserting  title  thereto,  was  never  intended  to  con- 
vey the  idea  that  the  fictitious  being  or  entity  known  as 
the  "  succession"  was,  from  a  legal  standpoint,  other  than 
single  and  indivisible.  The  court  was  dealing,  not  with 
the  succession  itself,  but  with  the  effect  of  the  laws  of 
Louisiana  upon  property  of  that  succession  which  chanced 
to  be  within  the  Umits  of  this  state. 

The  domicile  of  the  deceased  person  being  the  place  of 
the  opening  of  the  home  or  mother  succession — the  succes- 
sion proper — the  court  of  that  domicile  is  unquestionably 
authorized  to  have  presented  to  it  an  instrument  purport- 
ing to  be  the  last  will  and  testament  of  the  deceased,  and, 
after  due  proceedings  and  inquiry  had,  to  determine 
whether  it  be  such  last  will  under  the  laws  of  the  place  of  the 
domicile.  In  the  matter  before  us,  the  surrogate,  in  a  pro- 
ceeding to  which  the  surviving  executor  and  the  legal  heirs 
and  next  of  kin  of  Mrs.  Gaines  were  parties,  had  propounded 
before  his  court,  for  probate,  the  will  of  the  5th  January,  1885, 
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and,  after  hearing,  pronounced  it  the  last  will  and  testa- 
ment of  Mrs.  Gaines,  probated  it,  and  ordered  its  execution. 
He  did  so  in  the  clear  exercise  of  his  jurisdiction. 

If  a  decree  in  Louisiana  could,  under  any  circumstances, 
have  controlled  the  surrogate  in  his  afction,  the  particular 
decree  rehed  on  certainly  did  not  do  so,  for  it  recognizes 
the  right  (if  any  such  recognition  were  necessary)  to  a 
future  probate  at  the  testator's  domicile,  and  did  not  at- 
tempt to  close  the  door  to  subsequent  action  elsewhere.  It 
expressly  preserved  that  right. 

The  third  objection  was  that  the  probate  decree  in  New 
York  could  not  be  legally  registered  and  acted  upon  here, 
for  the  reason  that  it  was  not  a  final  decree,  an  appeal  hav- 
ing been  taken  from  the  same.  The  appeal  taken  was  not 
suspensive,  and  the  evidence  estabUshes  that  the  effect  of 
the  decree,  as  such,  was  not  interfered  with  by  the  appeal. 

The  fourth  ground  of  opposition  assigned,  and  which  was 
sustained  by  the  District  Court,  was  *'  that  a  will  made  in 
Louigiana,  and  rejected  by  its  courts,  could  have  no  effect 
in  Louisiana,  although  it  may  be  admitted  to  probate  else- 
where." 

In  maintaining  this  ground  of  opposition,  refusing  the 
application,  and  rejecting  the  will,  we  are  oi  the  opinion 
the  judge  erred. 

His  error  was  occasioned  by  taking  into  consideration, 
for  the  purpose  of  reaching  his  conclusions,  some  subjects 
which  were  outside  of,  and  foreign  to,  the  restricted  issue 
submitted  to  him. 

The  question  before  him  was  not  whether  the  instru- 
ment purporting  to  be  Mrs.  G-aines'  will  should  be  probated 
here  as  a  matter  of  original  probate.  That  had  been  once 
attempted  in  his  court,  and  failed;  the  court,  however, 
properly  recognizing  the  right  of  the  parties  in  interest  to 
propound  it  later  for  probate  at  the  domicile.  The  parties 
in  interest  acted  upon  that  suggestion.  When  the  case 
went  a  second  time  before  the  lower  court,  matters  had 
advanced  very  greatly  beyond  the  point  where  the  first 
judgment  left  them.     When  brought  a  second  time  before 
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the  Civil  District  Court,  the  case  was  presented  under  en- 
tirely different  conditions  from  those  which  had  existed 
before,  the  object  of  the  demand  being  also  entirely  differ- 
ent. In  the  case  at  bar  the  court  was  not  called  on  to  deal 
directly  with  and  on  the  instrument  as  a  matter  still  in 
paisy  for  the  purpose  of  determining  whether  it  was  really 
the  last  will  and  testament  of  the  deceased.  That  question 
had  passed  on  to,  and  been  determined  by,  a  court  compe- 
tent and  authorized  to  do  so,  and  it  was  merged  in  the 
judgment  of  that  court. 

What  the  court  was  asked  to  do  was  to  recognize  and 
give  effect  to  the  judgment  itself,  and,  as  resulting  from 
that  judgment,  to  recognize  and  give  effect  to  the  adjudi- 
cation made  on  it,  that  a  particular  instrument  identified 
with  and  by  the  judgment  was  really  the  last  will  and  tes- 
tament of  Mrs.  Gaines,  made  and  executed  according  to 
laws  of  the  state  in  which  she  had  her  domicile  at  the  time 
of  its  making  and  the  time  of  her  death. 

What  the  application  had  in  view  was  not  to  obtain  a 
decree  giving  effect  to  the  various  provisions  of  the  will, 
and  passing  upon  and  fixing  the  rights  of  the  parties  under 
the  will,  but  a  decree  which  would  recognize  the  instru- 
ment to  be  Mrs.  Gaines^  will,  and  give  effect  to  it,  to  the 
extent  necessary  to  make  it  the  basis  of  claims  predicated 
upon  it  as  such. 

We  are  of  the  opinion  that  the  court  erred  in  giving  to 
the  application  an  intended  scope  greater  than  this,  and  in 
deciding,  at  this  stage  of  the  proceedings,  the  will  and  its 
provisions  to  be  inoperative  in  this  state. 

That  issue  did  not  legitimately  arise  on  the  application 
before  us,  and  should  be  left  at  large  for  the  future. 

If  there  be  any  parties  in  this  state,  creditors  or  others, 
who  have  the  legal  right  to  contest  the  provisions  of  the 
will,  those  rights  would  have  remained  unaffected  by  sim- 
ply recognizing  as  a  fact,  what  is  unquestionably  the  fact, 
that  the  instrument  in  question  was  the  will  of  the  de- 
ceased. Whether  it  will  be  operative  or  not  in  Louisiana 
is  a  different  matter.     An  ancillary  administration  of  the 
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succession  of  Mrs.  Gaines  has  been  opened  in  this  state, 
and  an  administrator  has  been  appointed.  Before  property 
in  his  hands  can  be  taken  from  him,  proceedings  contra- 
dictorily with  him  will  have  to  be  taken.  That  proceeding 
will  furnish  ample  opportunities  to  all  parties,  who  may 
have  interests  injuriously  and  illegally  affected  by  the  will, 
to  protect  them.  It  by  no  means  follows  that  because  the 
instrument  in  question  discloses  uncontrovertedly  the  last 
wishes  and  desires  of  the  deceased,  and  because  we  so 
recognize,  that  therefore  those  wishes  and  desires  are  to 
prevail  if  they  come  in  conflict  with  the  will  of  the  people 
of  this  state,  as  evidenced  by  statutes  and  decrees  of  its 
courts;  but  the  existence  of  such  illegal  provisions  must  be 
shown  in  proper  proceedings  contradictorily  with  proper 
parties.  The  rights  of  persons  claiming  under  the  will  can- 
not be  summarily  disposed  of  by  rejecting  the  present  ap- 
plication. We  are  of  the  opinion  that  when  the  surrogate 
of  Kings  county  rendered  a  decree  in  proceedings  contra- 
dictorily taken  between  W.  H.  Wilder,  as  executor  of  the 
will,  and  the  legal  heirs  and  next  of  kin  of  Mrs.  Gaines, 
holding  that  the  instrument  dated  January  5,  1885,  and 
purporting  to  be  the  last  will  and  testament,  was  truly  and 
legally  such,  that  particular  fact  must  be  taken  in  this  state 
as  fixed  by  the  judgment  and  given  effect  to  in  Louisiana  as 
is  estabUshed. 

This  result  of  the  judgment  is  not  affected  by  the  fact 
that  the  application  in  this  case  was  made  by  the  tempo- 
rary administrator  instead  of  the  executor.  The  temporary 
administrator  is  legally  acting  in  lieu  of  the  executor. 

The  intervention  of  E.  P.  Gaines  and  others  in  the  pro- 
ceedings has  no  influence  upon  that  question. 

For  the  reasons  herein  assigned,  it  is  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed  from  be,  and  the 
same  is  hereby  annulled,  avoided,  and  reversed,  and  it  is 
now  ordered,  adjudged,  and  decreed  that  the  instrument 
dated,  "New  Orleans,  January  5,  1885,"  purporting  to  be 
the  last  will  and  testament  of  Myra  Clark  Gaines,  and  pro- 
bated as  such  by  the  Surrogate's  Court  for  the  county  of 
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Kings,  in  the  state  of  New  Tf  ork,  on  the  24:th  day  of  June, 
1891,  be,  and  it  is  hereby,  recognized  as  the  last  will  and 
testament  of  Myra  Clark  Gaines  ;  costs  to  be  paid  by 
appellees. 

Parlange,  J.^  takes  no  part 


DiFPBRBNT  Administrations  on  Same  Estate.  —  The  estate  of  a  deced- 
ent, wherever  he  may  reside  at  the  time  of  his  death,  aad  in  how  many 
different  states  portions  of  the  property  may  be  situate,  is  one  estate.  Equit- 
able Life  Ass.  Soc.  v.  Vogel's  Exec'r,  76  Ala.  441,  446.  Notwithstanding  this 
unity  of  estate,  if  administration  be  granted  in  the  different  states  where  the 
property  is  located,  there  is  not  unity  of  administration— they  are  separate  and 
independent  of  each  other.  Aspden  v.  Nixon,  45  U.  S.  (4  How.)  467,  497 ; 
McLean  v.  Meek,  59  U.  S.  (18  How.)  16  ;  Dent  v.  Ashley,  Hemps.  54 ;  7  Fed. 
Cas.  496;  Equitable  Life  Ass.  Soc.  v.  Vogfel's  Exec'r,  76  Ala.  441.  446;  McCord 
V.  Thompson,  92  Ind.  565,  568 ;  Creswell  v.  Slack,  68  Iowa,  110,  113;  26  N. 
W.  Rep.  42  ;  Burbank  v.  Payne.  17  La.  Ann.  15,  16  ;  Grant  v.  Reese,  94  N.  C. 
720.  729 ;  Brodie  v.  Bickley,  2  Rawle  (Pa.)  481.  437 ;  King  v.  Clarke,  2  Hill, 
Cii.  (S.  0.)  611,  614 ;  Keaton  v.  Campell.  2  Hump.  (Tenn.)  224.  There  is  no 
privity  between  them.  Stacy  v.  Thrasher,  47  U.  S.  (6  How.)  44,  59  ;  Hill  v. 
Tucker,  54  U.  8.  (18  How.)  458.  467;  Dent  v.  Ashley.  Hemps  54 ;  7  Fed.  Cas. 
496;  Rosenthal  v.  Renick.  44  111.  202,  207;  McCord  v.  Thompson,  92  Ind.  565, 
568 ;  Creswell  v.  Slack,  68  Iowa,  110,  118  ;  26  N,  W.  Rep.  42  ;  Talmage  v. 
Chapell,  16  Mass.  71,  73  ;  Low  v.  Bartlett,  90  Mass.  (8  All.)  259,  263  ;  Ela  v. 
Edwards,  95  Mass.  (18  All.)  48,  49;  Merrill  v.  New  England  Life  Ins.  Co.,  103 
Mass  245.  249;  Taylor  v.  Barron.  35  N.  H.  484,  497;  Grant  v.  Reese,  94  N.  C. 
720,  780 ;  King  v.  Clarke,  2  Hill.  Ch.  (S.  C.)  611.  616.  Each  administrator  is 
accountable  in  the  courts  of  the  state  of  his  appointment,  and  each  administra- 
tion must  be  settled  where  it  was  granted.  Equitable  Life  Ass.  Soc.  v.VogeFs 
Exec'r.  76  Ala.  441,  446 ;  Boston  v.  Boyleston,  2  Mass.  384  ;  Hooker  v.  01m- 
8t«ad.  23  Mass.  (6  Pick.)  481,  483 ;  Davis  v.  Estey,  25  Mass.  (8  Pick.)  75,  76 ; 
Governor  v.  William's,  8  Ired.  L.  (N.  C.)  152,  154 ;  Grant  v.  Reese,  94  N.  C. 
729,  730.  The  right  to  ancillary  administration  arises  whenever  there  are  in 
states  other  than  that  of  the  domicile,  creditors  and  property  of  the  decedent. 
Aspden  v.  Nixon.  4  How.  (U.  S.)467  ;  Stacy  v.  Thrasher,  6  How.  44;  Stevens 
V.  Gaylord.  11  Mass.  256,  263 ;  Piquet's  Appeal,  5  Pick.  65 ;  Emery  v.  Hil- 
dreth,  2  Gray,  228 ;  Low  v.  Bartlett,  90  Mass.  (8  All.)  259  ;  Penney  v.  Mc- 
Gregor, 102  Mass.  186 ;  Merrill  v.  New  England  Ins.  Co.,  103  Mass.  245,  248. 
Even  though  no  administration  has  at  the  time  been  granted  at  the  domicile. 
Stevens  v.  Gaylord,  11  Mass.  256,  263  ;  Woods  v.  Matthews.  73  Mo.  477,  482. 

The  administration  granted  at  the  place  of  his  last  domicile  is  the  principal  ad- 
ministration and  the  others  are  merely  ancillary  to  it.  Harvey  v.  Richards.  1 
Mass.  881,  402;  Childress  v.  Bennett.  10  Ala.  751,  752;  Harrison  v.  Mahorner, 
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14  Ala.  829, 834;  Fretwell  v.  McLemore,  52  Ala.  124,  134;  Hatcbett  v.  Berney, 
65  Ala.  89,  46  ;  Corrigan  v.  Jones,  14  Colo.  311 ;  7  Am.  Prob.  Rep.  583,  585 ; 
23  Pac.  Rep.  918  ;  Willard  v.  Wood,  1  App.  Cas.  (D.  C.)  44,  62  ;  McCord  v. 
Thompson,  92  Ind.  565,  568 ;  Dawes  v.  Bojleston,  9  Mass.  337,  855 ;  Stephens 
V.  Gaylord,  11  Mass.  256,  263  ;  Dawes  v.  Head,  20  Mass.  (8  Pick.)  128, 141  ; 
Fay  V.  Haven,  44  Mass.  (3  Met.)  109,  114 ;  Spraddling  v.  Pipkin,  15  Mo.  118, 
134  ;  Clark  v.  Clement,  35  X.  H.  563.  Caulfield  v.  Sullivan,  85  N.  Y.  153  ; 
2  Am.  Prob.  Rep.  43,  47;  Churchill  v.  Prescott,  3  Brad.  (N.  Y.)  233,  238 ; 
Carroll  v.  Hughes,  5  Redf.  (N.  Y.)  337,  343;  Suarez  v.  Mayor,  2  Sand.  Cli. 
(N.  y.)  173,  177;  Ordronaux  v.  Helie,  3  Sand.  Ch.  (N.  Y.)  559,  566 ;  Tucker 
V.  Condy,  10  Rich.  Eq.  (S.  C.)  12,  15  ;  Cureton  v.  Mills,  13  S.  C.  409,  416  ; 
Price  v.  Mace.  47  Wis.  23  ;  1  Am.  Prob.  Rep.  78;  1  N.  W.  Rep.  836. 

Thus  also,  the  county  in  which  a  decedent  was  domiciled,  if  a  resident  of 
the  state,  and  not  that  in  which  his  assets  are  situated  nor  that  in  which  he 
dies,  is  the  one  in  which  jurisdiction  over  the  estate  attaches.  Estate  of  Har- 
lan, 24  Cal.  182,  189  ;  McBain  v.  Wimbish.  27  Ga.  259 ;  McCampbell  v.  Gil- 
bert's Adm'r,  6  J.  J.  Marsh  (Ky.)  592  ;  Bugbee  v.  Surrogate,  2  Cow.  (N.  Y.) 
471;  Monell  v.  Denisson,  17  How.  (N.  Y.)  422,  424 ;  Johnson  v.  Corpenning, 
4  Ired.  Eq.  (N.  C.)  216.  And  it  is  immaterial  which  administration  is  first 
granted.  Stevens  v.  Gaylord,  11  Mass.  256,  264;  Spraddling  v.  Pipkin,  15  Mo. 
118. 

The  term  ancillary  serves  only  to  distinguish  the  one  administration  from 
the  other;  it  does  not  indicate  a  dependence  of  the  foreign  administration  on 
that  of  the  domicile.  McLemore  v.  Fretwell,  52  Ala.  124,  134  ;  Hatcbett  v. 
Berney,  65  Ala.  39,  49.  The  ancillary  administrator  is  not  a  mere  agent  of 
the  domiciliary  administrator.  Harvey  v.  Richards,  1  Mason,  381  ;  Equitable 
Life  Ass.  Soc.  v.  Vogel's  Adm'r,  76  Ala.  441,  446;  but  the  contrary  language 
was  used  in  Dawes  v.  Head,  20  Mass.  8  Pick.  128,  141.  The  domiciliary 
administration  is,  however,  general  and  unlimited,  while  the  ancillary  adminis- 
tration is  special  and  limited,  in  the  sense  that  the  former  extends  to  all  the 
personal  effects  of  the  decedent  wherever  situated,  and  all  the  objects  contem- 
plated by  the  law  of  testamentary  disposition  or  distribution  of  the  domicile 
are  competent  and  proper  objects  to  be  had  in  view  in  the  distribution  of  the 
estate,  while  the  latter  extends  only  to  such  personal  effects  of  the  decedent  as 
may  be  found  in  the  place  where  it  is  granted.  Cureton  v.  Mills,  13  S.  C. 
409,  418. 

In  admitting  a  will  to  probate  or  granting  administration,  the  court  will  be 
presumed  to  have  based  its  adjudication  respecting  the  last  domicile  of  the 
decedent  upon  sufficient  evidence.  Irwin  v.  Scriber,  18  Cal.  499,  504;  Corri- 
gan V.  Jones,  14  Colo.  311;  7  Am.  Prob.  Rep.  582.  584;  Woodruff  v.  Schultz, 
49  Iowa.  430  ;  Monell  v.  Denisson,  17  How.  (N.  Y.)  422,  426 ;  Brown  v. 
Gibson.  1  Nott.  &  McC.  (S.  C.)  326.  And  such  adjudication  can  be  questioned 
by  a  direct  or  appellate  proceeding  only.  Corrigan  v.  Jones,  14  Colo.  811;  7 
Am.  Prob.  Rep.  582,  584.  And  is  conclusive  in  another  state  as  against 
those  who  were  parties  to  the  original  proceeding.  Thomas  v.  Morisett, 
76  Ga.  384;  6  Am.  Prob.  Rep.  525.  But  it  has  also  been  held  that 
such  finding  is  not  conclusive  and  that  the  question  must  be  tried  de  now  when 
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a  will  admitted  to  probate  in  another  jurisdiction  is  attempted  to  be  proved  as 
a  foreign  will  in  a  state  alleged  to  be  that  of  the  domicile  of  the  testator. 
Stark  V.  Parker,  56  N.  H.  481.  1  Am.  Prob.  Rep.  550. 

As  to  distribution  in  the  form  of  the  ancillary  administration,  see  Succession 
of  Gaines,  infra ^  and  note. 

As  to  the  effect  in  one  administration  of  a  judgment  recovered  in  the  other, 
see  Braithwaite  v.  Harvey,  infra,  and  note. 


Florence  Blythb,  etc.,  Respondent,  vs.  Abbia  Ayres 

et  cU,,  Defendants. 

[102  California,  254.] 

A  party  to  a  proceeding  to  determine  heirship  failing  to  except  to  a  finding 
that  he  is  not  of  kin  of  the  decedent  is  not  a  party  aggrieved  so  as  to  be 
entitled  to  move  for  a  new  trial  or  to  appeal  from  a  judgment  that  a 
certain  other  claimant  is  entitled  to  the  estate. 

A  finding  as  to  the  paternity  of  a  child  on  the  positive  testimony  of  the  mother 
as  to  such  paternity  and  as  to  other  facts,  which  if  true,  showed  that  she 
could  not  be  mistaken  and  that  the  putative  father,  who  had  opportunity 
to  observe  her  surroundings  and  conduct,  was  satisfied  that  he  was  the 
father  of  the  child,  will  not  be  disturbed  on  appeal  because  of  circum- 
stances tending  to  show  the  improbability  of  the  story. 

An  illegitimate  child  born  and  domiciled  in  England,  its  mother  being  also 
domiciled  in  that  country,  is  capable  of  being  adopted  and  legitimated  by 
the  acts  of  its  father  in  conformity  with  the  Statutes  of  California,  in 
which  state  he  was  domiciled  at  the  time  of  the  birth  of  the  child  and 
also  at  the  time  of  the  performance  of  the  acts  effecting  the  adoption  and 
legitimation. 

A  finding  that  in  February  25,  1888,  a  certain  person  was  a  competent  witness 
is  sufficient  as  a  finding  that  he  was  such  competent  person  at  the  times 
certain  letters  were  signed  in  his  presence,  the  letters  having  been  signed 
at  different  times  between  June  15,  1881  and  April  8,  1888. 

In  BANK.  Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco. 

Florence  Blythe,  a  minor,  by  her  guardian,  instituted  a 
proceeding  to  determine  the  heirship  and  title  to  the  estate 
of  Thomas  H.  Blythe,  deceased,  her  claim  being  based  on 
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sections  230  and  1387  respectively  of  the  Civil  Code  of 
California  :  Section  230  reads  as  follows  :  "The  father  of 
an  illegitimate  child,  by  publicly  acknowledging  it  as  his 
own,  receiving  it  as  such,  with  the  consent  of  Lis  wife,  if 
he  is  married,  into  his  own  family,  and  otherwise  treating 
it  as  if  it  were  a  legitimate  child,  thereby  adopts  it  as  such, 
and  such  child  is  thereupon  deemed  for  all  purposes  legiti- 
mate from  the  time  of  its  birth.  The  foregoing  provisions 
of  this  chapter  do  not  apply  to  such  an  adoption."  Section 
1387  provides  that  "an  illegitimate  child  is  an  heir  of  the 
person  who  in  writing,  signed  in  the  presence  of  a  com- 
petent witness,  acknowledges  himself  to  be  the  father  of 
such  child."  Plaintiff  was  born  in  England,  her  mother 
being  then  at  all  times,  until  after  the  death  of  Blythe, 
domiciled  in  that  country  and  plaintiff  herself  until  after 
such  death  remained  in  England.  Blythe  was  domiciled 
in  California  and  never  visited  England  or  any  European 
country  after  a  time,  four  months  before  the  death  of 
plaintiff,  and  was  never  married.  It  was  contended  among 
other  things  that  plaintiff  not  being  domiciled  in  California 
at  the  time  could  not  be  adopted  nor  legitimated  by  any 
action  of  her  putative  father  pursuant  to  the  laws  of  that 
state.  The  Trial  Court  found  that  the  real  name  of  Blythe 
was  Thomas  H.  Williams,  that  he  had  no  heirs  in  the  direct 
line  except  the  plaintiffs,  and  that  the  persons  known  as 
the  * 'Williams  heirs"  were  next  of  kin  to  him  in  collateral 
line.  On  an  appeal  taken  by  the  *'  Williams  heirs  "  the 
Supreme  Court  sustained  the  judgment  of  the  trial  court 
both  as  to  the  adoption  under  section  230  and  as  to  the 
legitimation  under  section  1387,  the  opinion  being  reported 
96  CaL  532,  31  Pac.  Rep.  915. 

This  appeal  is  taken  by  the  Blythe  Company  from  the 
judgment  and  from  an  order  denying  a  new  trial. 

H.  S.  Browuj  John  R,  Jarboe,   W.  S.  OoodfellotVy  and 
Edward  R.  Taylor^  for  appellant. 

W.  H.  H.  Hart,  Garber,  Boalt  &  Bishop,  Thos.  J.  Ber- 
gin,  and  W.  W.  Foote,  for  respondent. 
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McFarland,  J. — No.  15,411  is  an  appeal  by  the  Blythe 
Company,  a  corporation,  from  a  judgment  rendered  in 
favor  of  the  respondent,  Florence  Blythe ;  and  No.  15,528 
is  an  appeal  from  an  order  denying  a  motion  for  a  new  trial 
in  tlio  same  case.  Both  appeals  are  here  considered  and 
determined.  A  number  of  other  appeals,  taken  by  various 
other  defendants,  were  argued  and  submitted  at  the  time 
of  the  argument  and  submission  of  said  appeals  Nos. 
15,411  and  15,528  ;  and  said  other  appeals  will  follow,  and 
be  determined  by  the  conclusions  arrived  at  in  this  present 
opinion. 

The  proceeding  upon  which  these  appeals  arose  was 
instituted  and  prosecuted  to  judgment  by  the  respondent, 
Florence  Blythe,  under  the  provisions  of  section  1664  of 
the  Code  of  Civil  Procedure,  to  estabUsh  her  right  to  the 
estate  of  Thomas  H.  Blythe,  deceased.  Nearly  200  defend- 
ants appeared  claiming  to  be  collateral  kin  of  the  said 
decedent,  Thomas  H.  Blythe,  and,  as  said  kin,  entitled  to 
his  estate.  They  were  mostly  associated  in  certain  groups, 
as  the  *' Williams"  claimants,  the  *^  Jones"  claimants,  the 
''  London  Savage  "  claimants,  the  **  Gipsy  "  claimants,  etc. 
Their  claims  to  heirship  were  mostly  inconsistent  with  and 
hostile  to  each  other ;  each  group  contending  that  the 
deceased,  Thomas  H.  Blythe,  was  descended  from  parents 
different  from  those  alleged  by  either  of  the  other  groups. 
The  court  found  that  the  respondent,  Florence  Blythe,  was 
the  daughter  and  heir  of  the  deceased.  It  also  found  that 
the  Williams  claimants  were  related  to  the  deceased  as 
alleged  in  their  answer,  and  "  that  none  of  the  defendants 
herein,  other  than  those  named  and  enumerated  in  finding 
number  18,  was,  nor  is  any  of  them,  in  anywise  related  to, 
or  in  any  manner  akin  to,  said  Thomas  H.  Blythe, 
deceased."  The  Williams  claimants  appealed  from  the 
judgment,  and  brought  up  the  evidence  in  a  bill  of  excep- 
tions; and  their  appeal  has  been  heretofore  disposed  of  by  this 
court.  (See  Blythe  v.  Ayers,  96  Cal.  532  ;  31  Pac.  Rep.  915.) 
The  opinions  there  delivered  make  an  extended  statement 
of  the  case  here  unnecessary. 
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We  do  not  deem  it  necessary  to  pass  upon  the  contention 
of  respondent  that  appellant's  notice  of  appeal  should  have 
been  served  on  all  the  parties  to  the  proceeding.  Neither 
is  it  necessary  to  pass  upon  the  contention  that,  as  appel- 
lant was  allowed  to  appear  in  the  Williams  appeal,  and  did 
file  an  argument  therein,  it  is  bounded  by  the  decision  on 
that  appeal.  But,  on  these  present  appeals,  respondent 
contends  that  the  appellant,  the  Blythe  Company,  who 
was  substituted  for  the  Jones  claimants,  is  not  a  '*  party 
aggrieved,"  and  therefore  has  no  standing  as  an  appellant, 
because  it  did  not  except  to,  and  does  not  attack,  the  said 
findings  IS  and  20  ;  and  that  the  fact  being  established 
and  unassailed  that  none  of  the  defendants  except  the 
"VYilliams  claimants  are  *'in  any  wise  related  to,  or  in  any 
manner  akin  to,  said  Thomas  H.  Blythe,  deceased,"  the 
appellant  is  in  no  position  to  inquire  about  any  errors  which 
the  trial  court  may  have  committed  in  arriving  at  the  con- 
clusion that  respondent  is  the  rightful  heii',  and  entitled  to 
the  estate.  Appellant's  predecessors  based  their  right  to 
contest  for  the  estate  upon  their  certain  alleged  kinship  to 
the  deceased ;  but,  when  it  appears  by  an  unchallenged 
finding  that  there  is  no  such  kinship,  what,  asks  the 
respondent,  does  it  matter  to  appellant  where  the  estate 
goes,  and  how  can  it  be  prejudiced  or  aggrieved  by  any 
ruling  made  by  the  court  in  favor  of  another  claimant? 
We  confess  that  we  can  see  no  successful  answer  to  this 
contention. 

Section  1664  was  clearly  intended  to  provide  the  means 
by  which,  where  tliere  are  hostile  claimants  to  an  estate, 
all  the  conflicting  rights  thereto  may  be  summarily  and 
finally  determined  in  one  proceeding.  {In  re  Btirtoriy  93 
Cal.  461 ;  29  Pac.  Rep.  36.)  The  first  step  in  the  proceeding  is 
taken  by  a  claimant  filing  a  petition  (not  a  complaint), 
''praying  the  court  to  ascertain  and  declare  the  rights  of 
all  persons  to  said  estate,  and  all  interests  therein,  and  to 
whom  distribution  thereof  should  be  made."  Thereupon 
the  court  is  to  make  an  order  that  notice  be  served  on  all 
persons  ** interested  in  said  estate"   to  appear  on  a  day 
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named,  in  which  notice  shall  be  set  forth,  among  other 
things,  *'the  names  of  all  who  may  have  appeared  claim- 
ing any  interest  in  said  estate  in  the  course  of  the  adminis- 
tration of  the  same  up  to  the  tinie  of  the  making  of  said 
order,  and  such  other  persons  as  the  court  may  direct ; 
*  *  *  and  requiring  all  persons  named,  or  not  named, 
having  or  claiming  any  interest  in  the  estate  of  said 
decedent  *  *  *  to  appear  and  exhibit,  as  hereinafter 
Ijrovided,  their  respective  claims  of  heirship,  ownership  or 
interest  in  said  estate  to  said  court ; "  and,  upon  proof  of 
service  of  the  notice,  **the  court  shall  thereupon  acquire 
jurisdiction  to  ascertain  and  determine  the  heirship,  owner- 
ship and  interest  of  all  parties  in  and  to  the  property  of 
said  deceased,  and  such  determination  shall  be  final  and 
conclusive  in  the  administration  of  said  estate,  and  the 
title  and  ownership  of  said  property."  All  persons  desir- 
ing to  appear  shall,  within  the  time  limited,  '*flle  their 
written  appearance ; "  and,  after  the  expiration  of  the 
time,  the  court  shall  enter  an  order  adjudging  the  default 
of  all  persons  not  appearing.  Within  twenty  days  there- 
after, ''any  of  such  persons  so  appearing"  may  file  his 
complaint,  ''setting  forth  the  facts  constituting  his  claim 
of  heirship,  ownership  or  interest  in  said  estate  with  such 
reasonable  particularity  aa  the  court  may  require  ; "  and  it 
must  be  served  on  the  other  parties  appearing.  *'The 
party  filing  the  petition  as  aforesaid,  if  he  file  a  complaint, 
and  if  not,  the  party  first  filing  the  complaint,  shall,  in  all 
subsequent  proceedings,  be  treated  as  the  plaintiff  therein, 
and  all  other  parties  so  appearing  shall  be  treated  as  the 
defendants  in  said  proceedings ;  and  all  such  defendants 
shall  set  forth  in  their  respective  answers  the  facts  consti- 
tuting their  claim  of  heirship,  ownership  or  interest  in  said 
estate  with  such  particularity  as  the  court  may  require, 
and  serve  a  copy  thereof  on  the  plaintiflf."  It  is  further 
provided,  in  terms,  that  "the  court  shaU  determine  the 
heirship  to  said  deceased,  the  ownership  of  his  estate,  and 
the  interest  of  each  respective  claimant  therein  or  thereto, 
and  persons  entitled  to  distribution  thereof,  and  thj  final 
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determination  of  the  court  thereupon  shall  be  final  and 
conclusive  in  the  distribution  of  said  estate,  and  in  regard 
to  the  title  to  all  the  property  of  the  estate  of  said  deceased.'* 
It  is  further  provided  that  questions  which  have  not  been 
determined  under  the  provisions  of  said  section  lC64r  may 
be  raised  on  final  distribution ;  **  but  where  such  questions 
shall  have  been  litigated  under  the  provisions  of  this  sec- 
tion, the  determination  thereof  as  herein  provided  shall  be 
conclusive  in  the  distribution  of  said  estate," 

It  will  be  observed  that  while,  of  the  *' parties  appear- 
ing," the  one  who  chooses  to  proceed  first  and  file  a  com- 
plaint is,  for  convenience,  to  **  be  treated  "  as  plaintiff,  and 
the  others  as  defendants,  the  provision  as  to  what  the 
pleading  of  each  party — whether  plaintiff  or  a  defendant — 
is  to  contain  is  exactly  the  same.  The  plaintiff  is  to  file  a 
complaint  '  *  setting  forth  the  facts  constituting  his  claim 
of  heirship,  ownership  or  interest  in  said  estate  with  such 
reasonable  particularity  as  the  court  may  require."  And 
the  defendants  '*  shall  set  forth  in  their  respective  answers 
the  facts  constituting  their  claim  of  heirship,  ownership  or 
interest  in  said  estate  with  such  particularity  as  the  court 
may  require."  It  is  clear,  therefore,  that  the  alleged  right 
of  each  party,  whether  nominally  a  plaintiff  or  defendant, 
is  as  much  before  the  court  for  final  adjudication  as  is  the 
alleged  right  of  either  of  the  other  parties;  and  it  is  the 
plain  duty  of  the  court  to  determine  the  alleged  claim  of 
each  party  to  the  proceeding  No  party  has  a  standing  in 
the  Trial  Court  unless  he  has  averred  **his  claim  of  heir- 
ship," etc.,  and  has  set  forth  the  facts  constituting  such 
claim  ;  and  he  would  not  be  there  heard  to  contest  the  right 
of  another  claimant,  if  he  did  not  set  up  any  right  in  him- 
self. But  the  appellant  occupies  the  same  position  in  this 
court  that  it  would  have  occupied  in  the  court  below  if  it 
had  there  undertaken  to  contest  the  right  of  respondent, 
or  of  any  other  claimant,  without  averring  any  right  in 
itself.  The  predecessors  of  appellant  acquired  a  status  in 
the  court  below  by  averring  a  claim  to  the  estate  founded 
upon  a  certain  alleged  kinship  to  the  deceased ;  but  the 
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court  having  found  that  there  was  no  such  kinship,  and 
that  finding  not  being  controverted,  the  appellant  has  no 
status  here.  Having  no  '*  claim  of  heirship,  ownership  or 
interest  in  the  said  estate,"  the  appellant  is  not  a  **  party 
aggrieved  "  within  the  meaning  of  sections  657  and  938  of 
the  Code  of  Civil  Procedure,  and  is  not  prejudiced  by  any 
ruling  or  judgment  made  or  rendered  touching  the  rights 
of  respondent  or  of  any  other  claimant. 

The  foregoing  views  are  determinative  of  these  two 
appeals  against  the  appellant ;  but,  as  it  is  claimed  in  one 
or  two  of  the  other  appeals  which  are  to  be  determined  by 
this  opinion  that  sufficient  exceptions  were  there  taken  to 
said  findings  18  and  20,  we  will  notice  some  of  the  other 
points  argued  by  counsel  for  the  various  appellants. 

Very  powerful  arguments  are  made  to  the  point  that  the 
evidence  is  insufficient  to  warrant  the  finding  that  respond- 
ent is  the  child  of  the  decedent.  These  arguments  were,  no 
doubt,  presented  in  all  their  foi'ce  by  the  very  able  counsel 
to  the  learned  judge  of  the  Trial  Court.  The  question  here 
now  is  not  whether  the  judge  of  that  court  weighed  the 
evidence  with  absolute  accuracy,  and  arrived  at  the  only 
conclusion  justly  possible — the  same  conclusion  to  which 
any  other  judge  or  jury  would  have  been  forced  to  come. 
The  question  is,  was  there  such  a  manifest  conflict  of 
material  evidence  on  the  point  as  threw  the  determination 
of  the  fact,  under  the  established  rule,  entirely  within  the 
province  of  the  trial  judge  ?  It  is  needless  to  cite  here  the 
numerous  decisions  of  this  court  to  the  point  that  we  can- 
not disturb  a  finding  of  fact  by  a  jury  or  trial  judge  which 
is.  the  result  of  the  consideration  of  evidence  that  is  really 
and  materially  conflicting.  Of  course,  we  have  in  a  few 
instances  set  aside  a  finding  when,  in  our  judgment,  the 
apparent  conflict  of  evidence  was  not  substantial ;  but  in 
Field  V.  Shorh  (99  Cal.  666 ;  34:  Pac.  Rep.  504),  where  wo 
went  as  far  in  that  direction  as,  perhaps,  in  any  other  case, 
we  said  that  a  finding  should  not  be  disturbed,  whatever  we 
might  think  of  the  preponderance  of  the  evidence  *^  where 
there  is  presented  a  fair,  reasonable  ground  for  a  difference  of 


500  AMERICAN  PROBATE  REPORTS. 

opinion,  and  where  a  conclusion  either  way,  could  not  be  con- 
sidered as  the  necessary  result  of  an  unsound  judgment." 
Tlie  point  now  under  discussion  comes  within  that  rule.  It 
cannot  be  fairly  said  that  there  was  no  substantial  evidence 
upon  which  to  rest  the  conclusion  of  the  court  below.  We 
do  not  propose  here  to  notice  the  evidence  in  detail.  It  is 
sufficient  for  the  purpose  in  view  to  say  that  the  mother  of 
respondent  testified  positively  that  respondent  is  the  child 
of  the  decedent,  and  testified  to  facts  which,  if  true,  show 
that  she  could  not  have  been  mistaken  as  to  such  paternity; 
and  that  the  decedent,  who  had  several  months'  opportunity 
to  observe  her  surroundings  and  conduct  after  his  first 
sexual  relations  with  her,  was  satisfied  that  respondent  was 
his  child.  Counsel  for  appellant  marshal  a  mass  of  circum- 
stances from  which  they  argue,  no  doubt  with  a  great  deal 
of  force,  the  improbability  of  the  story  of  respondent's 
mother;  but,  after  all,  the  argument  is  merely  the  array  of 
improbabihties,  not  conclusive,  against  the  direct  state- 
ments of  a  living  witness,  who  could  not  be  mistaken  as  to 
the  main  facts  to  which  she  testified.  Whether  or  not, 
under  the  circumstances,  her  statements  should  be  believed, 
was  just  such  a  question  as  the  law  leaves  with  the  trial 
judge.  With  him  was  the  power,  and  upon  him  rests  the 
responsibility. 

The  foregoing  views  also  apply  to  the  contention  that 
there  is  not  sufficient  evidence  that  certain  letters  of  the 
decedent  were  written  and  signed  in  the  presence  of  the 
witness  W.  H.  H.  Hart.  Hart  testified  to  the  fact ;  and  it 
would  be  going  beyond  all  precedent  for  us  to  hold  here 
that  he  should  not  have  been  believed  by  the  trial  judge. 
It  is  to  be  observed,  also,  that  the  motions  for  new  trials 
now  pending  here  on  appeal  were  denied  in  the  lower  court 
long  after  the  decision  of  this  court  in  Blythe  v.  Ayres  had 
been  rendered,  which  placed  respondent's  right  upon  section 
1387,  and  was  dependent,  of  course,  upon  the  finding  of 
the  lower  court  on  that  point,  based  on  the  testimony  of 
said  Hart. 

With  respect  to  the  two  main  propositions  of  law  in  the 
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case,  to  wit,  (1)  was  respondent  adopted  by  the  decedent 
under  section  230  of  the  Civil  Code  ?  and  (2)  did  decede'nt 
constitute  her  his  heir  under  section  1387  of  said  Code  ?  We 
do  not  desire  to  add  anything  to  what  was  said  in  the  opin- 
ions delivered  in  Blythe  v.  Ayres  (96  Cal.  532;  31  Pac.  Rep. 
915.)  Those  questions  were  as  elaborately  argued  in  that  case 
as  in  the  present  appeals,  and  were  there  most  carefully  con 
sidered  by  the  court.  Nothing  has  occurred  since  to  shake 
our  confidence  in  the  correctness  of  the  decision  in  that 
case.  We  need  not  consider  the  elaborate  arguments  of 
counsel  to  the  point  that  the  complaint  does  not  state  facts 
sufiicient  to  show  an  adoption  of  respondent  under  section 
230.  As  to  that  question  the  justices  of  the  court  were  di- 
vided in  opinion  at  the  time  of  the  decision  of  Blythe  v. 
Ayres,  and  there  is  still  a  division  of  opinion  upon  that 
subject.  Indeed,  it  is  doubtful  whether,  under  the  peculiar 
language  of  section  1664:,  strict  rules  of  pleading  apply  to 
the  proceeding  instituted  by  that  section.  But  all  the  jus- 
tices quahfied  to  act  in  the  case  agree,  as  all  the  justices 
acting  in  Blythe  v.  Ayres  then  agreed,  that  respondent  is 
the  heir  of  the  decedent  under  section  1387.  The  only  new 
point  made  as  to  respondent's  heirship,  under  section  1387, 
is  that  the  court  did  not  specifically  find  that  at  the  precise 
times  when  the  decedent  read  and  signed  the  letters  ac- 
knowledging himself  to  be  the  father  of  respondent  in  the 
presence  of  W.  H.  H.  Hart,  the  said  Hart  was  a  *' compe- 
tent witness."  The  letters  were  written  in  Hart's  presence 
on  June  15,  1881,  October  21,  1881,  May  16,  1882,  and  April 
3,  1883;  and  the  court  did  find,  specifically,  that  intermedi- 
ate those  times,  viz.,  on  February  25,  1883,  said  Hart  was  a 
competent  witness.  The  said.W.  H.  H.  Hart  is  mentioned 
a  great  many  times  in  the  record.  He  was  a  witness  in  the 
case,  and  an  attorney  of  record.  In  each  of  the  findings 
about  the  writing  of  the  letters  in  his  presence  the  court 
finds  that  **said  W.  H.  H.  Hart  *  *  *  was  not  by  said 
Blythe  called  upon  to  witness  the  writing  of  the  same,  and 
said  Hart  did  not  attest  the  same  as  a  subscribing  witness 
thereto  ;  but  there  is  no  intimation  that  he  was  not  a  com- 
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petent  witness.  It  is  hardly  possible  to  imagine  a  court 
gravely  making  such  a  finding,  if  Hart  had  not  been  con- 
sidered a  sane  human  being  over  ten  years  of  age.  If  we 
were  to  order  any  further  finding  on  the  subject,  it  is  evi- 
dent that  the  finding  would  have  to  be  the  same  as  the  one 
relating  to  the  date  of  February  25,  1883,  in  favor  of  his 
competency.  Indeed,  we  see  no  substantial  merit  in  the 
point. 

There  is  also  submitted  with  the  others,  an  appeal  of 
Alice  Edith  from  the  judgment,  but  that  appeal  presents 
no  new  points. 

There  was  also  a  brief  filed  by  leave  of  court,  on  behalf 
of  the  state,  claiming  an  escheat  of  the  Blythe  estate.  But 
if  the  state  could  be  heard  at  all  on  this  appeal,  to  which  it 
is  not  a  party,  its  contention  is  covered  by  the  foregoing 
views. 

There  are  no  other  points  presented  in  the  briefs  and 
arguments  which  call  for  special  attention. 

In  the  appeal  No.  15,411  the  judgment  is  affirmed,  and 
in  the  appeal  No.  15,528  the  order  denying  a  motion  for  a 
new  trial  is  affirmed. 

We  concur :  Patterson,  J. ;  Gaboutte,  J. ;  Fitzgerald, 
J.;  De  Haven,  J. 

As  to  litigation  of  children,  see  Adams  v.  Adams,  supra,  p.  1  and  note. 


Frank  D.  Hovey  vs.  Caroline   Nellis   and   Mary   M. 
Beck,  and  Frank  J.  Light  vs.  the  same. 

L98  Michigan.  374.] 

Eemainders— Vested  or  Contingent — Sale  by  guardian. 

A  remainder  in  fee  limited  on  a  previous  remainder  for  life  to  the  children  of 
the  previous  life  tenant,  such  life  tenant  not  having  any  child  at  the  date 
of  the  will  nor  at  the  death  of  the  testator,  vests  on  the  birth  of  a  child 
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subject  to  open  and  let  in  after  born  children;  How.  St.  Mich.,  Sec.  1629, 
providing  that  future  estates  are  vested  when  there  is  a  person  in  being 
who  would  have  an  immediate  right  to  possession  on  the  ceasing  of  the 
precedent  estate. 

The  intermediate  life  estates  having  been  conveyed  to  the  remainder  men,  and 
the  interests  of  the  latter,  they  being  minors,  having  been  sold  by  order  of 
the  proper  court,  during  tlie  lifetime  of  the  previous  life  tenant,  the  pur- 
chasers acquired  a  good  title  subject  only  to  be  reopened  to  let  in  after 
born  children. 

Even  if  the  remainder  were  merely  contingent  the  purchasers  acquired  a  good 
title  subject  only  to  the  contingency  by  which  the  remainder  might  be  de- 
feated; How.  St.,  Bee.  5551,  providing  "that  expectant  estates  are  descend- 
ible, devisable  and  alienable  in  the  same  manner  as  estates  in  possession." 

Appeal  from  Circuit  Court,  Wayne  County;  in  chancery; 

Two  actions — one  by  Frank  D.  Hovey  against  Caroline 
Nellis  and  Mary  M.  Beck,  and  the  other  by  Frank  J.  Licht 
against  the  same  defendants— to  quiet  title  to  certain  real 
estate.  From  a  decree  for  plaintiff  in  each  case,  defend- 
ants appeal. 

Chray  &  Chray  ( W,  J.  Stuart y  of  counsel),  for  appellant 
Caroline  NelUs. 

Bowerij  Douglass  &  Whiting  ( W,  J.  Stuart y  of  counsel), 
for  appellant  Mary  M.  Beck. 

O.  E.  Angstman  {Clark  &  Pearl,  of  counsel),  for  ap- 
pellee. 

Grant,  J. — The  controversies  in  these  two  suits  are  iden- 
tical, and  are  governed  by  the  same  facts.  In  this  opinion 
we  will  refer  only  to  the  case  of  Hovey  v.  Nellis. 

The  bill  is  filed  to  quiet  the  title  to  outlet  No.  4  of  the  L. 
Moran  farm  in  the  city  of  Detroit.  This  farm  was  a  nar- 
row strip  of  land  a  few  hundred  feet  wide,  and  extending 
back  from  the  Detroit  river  about  three  miles.  It  was  di- 
vided into  nine  lots,  numbered  from  1  to  9,  inclusive.  Lot 
No.  9  lay  furthest  from  the  river,  and  included  60. 53  acres. 
It  was  subsequently  subdivided  into  nineteen  outlets,  num- 
bered from  1  to  19,  inclusive.  The  controversy  in  this  case 
relates  to  outtot  No.  4. 
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Louis  Moran,  the  owner  of  the  entire  farm,  made  his  will 
in  1825,  and  died  in  1829.  He  left  surviving,  a  widow  and 
several  children.  He  had  made  certain  deeds  of  gift  to  his 
other  children,  aside  from  his  son  Louis,  which  he  recog- 
nized ill  his  will.  All  his  real  estate  not  deeded  to  his 
other  children  he  devised  as  follows:  (1)  To  his  wife 
Katherine,  for  life.  (2)  To  his  son  Louis  for  life,  charged 
with  the  support  of  one  of  the  testator's  daughters.  (3)  To 
his  daughter-in-law  Maria,  wife  of  his  son  Louis,  during 
widowhood.  .  (4)  **The  remainder  of  my  said  real  estate  I 
give  and  devise  to  the  children  of  my  said  son  Louis  Moran, 
and,  if  my  said  son  Louis  shall  die  leaving  no  children, 
then  to  my  heirs  according  to  law. " 

Complainant  claims  by  purchase  through  mesne  convey- 
ance from  the  devisees  of  Louis  Moran,  Sr.  The  defend- 
ants claim  under  the  will  as  heirs  of  said  Louis  Moran,  Sr. 
It  is  conceded  that  the  devise  to  Maria  is  void  under  the 
statute,  but  that  it  does  not  affect  the  validity  of  the  re- 
mainder of  the  will. 

Louis  Moran,  Jr.,  had  three  children, — the  defendant  Car- 
oline NeUis,  Octavia  M.  Sylvester  and  James  L.  Moran. 
Mrs.  Sylvester  died  in  November,  1861,  leaving  one  child, — 
the  defendant  Mary  M.  Beck.  James  L  Moran  is  dead, 
but  the  date  of  his  death  is  unknown.  He  had  one 
child,  who  died  in  May,  1886.  In  1845,  Katherine  Moran, 
the  widow,  and  Louis  Moran,  Jr. ,  and  his  wife,  conveyed 
by  deed  all  theii*  interest  in  the  land  to  the  three  chil- 
dren of  Louis  Moran,  who  w^ere  then  minors.  One  J. 
B.  Vallee  was  duly  appointed  their  guardian.  In  1847  the 
guardian  filed  a  petition  in  the  Circuit  Court  for  the 
county  of  Wayne  in  chancery,  praying  leave  to  sell 
their  real  estate  under  the  provisions  of  the  statute.  The 
proceedings  taken  thereunder  were  regular,  and  on  No- 
vember 16,  1849,  pursuant  to  the  decree  of  the  court,  a 
deed  was  duly  executed  by  the  guardian,  conveying  the 
land  in  question  to  John  A.  Damm  and  Joseph  Grones, 
from  whom  complainant  derives  his  title.  Louis  Moran, 
Jr.,  died  June  20,  1869,  leaving  as  heirs  his  two  children. 
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James  L.  Moraa  and  Caroline  Nellis,  and  his  grandchild 
Mary  M.  Beck.  December  11,  1871,  Caroline  Nellis  brought 
suit  in  ejectment  against  one  Jacob  Brown,  who  claimed 
under  the  guardian's  deed,  to  recover  possession  of  *'the 
undivided  half  of  lot  4  of  the  Louis  Moran  farm."  No  pro- 
ceeding has  ever  been  taken  in  this  suit  other  than  to  file 
declaration,  and  to  file  proof  of  alleged  service  thereof  upon 
Brown.  By  mistake  the  land  in  the  deed  to  Damm  and 
Grones  was  erroneously  described  as  outlot  5  instead  of 
outlot  4.  It  is  conceded  by  the  defendants  that  this  was  an 
error  apparent  upon  the  record  and  corrects  itself. 

Complainant  claims  that,  at  the  time  of  the  deed  to 
Damm  and  Grones,  the  title  of  this  land  was  vested  in  the 
children  of  Louis  Moran,  Jr„  and  that,  the  proceeding  in 
chancery  to  sell  being  regular,  Damm  and  Grones  became 
vested  by  the  deed  to  them  of  the  entire  title  in  fee  simple. 

He  also  claims  that,  if  this  be  not  so,  still  he  has  obtained 
title  by  exclusive  and  adverse  possession  for  naore  than 
twenty  years.  The  defendants  insist  that  the  only  estate 
held  by  these  children  under  the  will  at  the  time  of  the 
guardian's  deed  was  a  contingent  remainder,  and  not  a 
vested  remainder,  and  that,  while  Louis  Moran,  Jr.,  lived, 
it  was  uncertain  whether  he  would  leave  any  children,  and 
therefore  it  was  uncertain  to  whom  the  property  would 
pass.  They  also  insist  that  the  ejectment  suit  brought  by 
defendant  Nellis  intercepted  the  running  of  the  statute  of 
limitations.  It  is  further  insisted,  on  behalf  of  defendant 
Nellis,  that,  the  mother  of  defendant  Mrs.  Beck  having 
died  prior  to  the  death  of  Louis,  Jr.,  she  (Mrs.  Beck)  took 
no  interest  in  the  reversionary  estate,  and  that  the  children 
of  Louis  surviving  him,  and  not  their  issue,  should  take. 
On  the  contrary,  it  is  insisted,  on  behalf  of  Mrs.  Beck,  that 
she  inherited  the  one-third  which  her  mother  would  have 
inherited,  to  take  effect  upon  the  termination  of  the  life 
esuare. 

At  the  date  of  the  will,  and  also  at  the  death  of  Louis 
Moran,  Sr.,  his  son  Louis  had  no  children.  James  L.  was 
born  in  1832,  Caroline  in  1838,  and  Octavia  in  1842. 

Vol.  VIII— 64 
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Jacob  Brown  purchased  the  land  in  1867.  The  following 
year  he  took  actual  possession  of  the  land  under  his  deed. 
The  proofs  established  an  actual,  hostile,  open,  and  noto- 
rious adverse  possession  for  more  than  twenty  years  pre- 
vious to  the  bringing  of  this  suit.  This  is  sufficient  to  estab- 
lish in  him  a  good  title,  unless  the  ejectment  suit  above 
mentioned  prevents. 

1.  It  has  been  the  policy  of  the  courts  to  hold  these  es- 
tates vested  at  the  earliest  possible  moment.  Chancellor 
Kent  states  the  rule  as  follows: 

'*  No  remainder  will  be  construed  to  be  contingent  which 
may,  consistently  with  the  intention,  be  deemed  vested." 
<4  Kent  Comm.  203;  Mc Arthur  v.  Scott,  113  U.  S.  310;  5 
Sup.  Ct.  652.) 

When  Louis  Moran,  Sr.,  made  his  will,  his  son  Louis  had 
no  children.  He  had  divided  the  remainder  of  his  property 
among  his  other  children  in  anticipation  of  death.  Mani- 
festly, he  intended  that  the  property  covered  by  the  will 
should  go  to  the  issue  of  Louis,  Jr.,  if  he  should  have  any. 
The  contingency  he  desired  to  provide  against  was  the  death 
of  his  son  without  having  had  any  children.  It  is  unrea- 
sonable to  say  that  the  testator  intended  to  cut  off  the 
direct  heirs  of  his  son  Louis,  should  Louis'  children  die 
before  he  did,  leaving  issue.  There  is  nothing  in  the  pro- 
vision of  this  will  from  which  it  can  be  inferred  that  he  in- 
tended to  divert  the  estate,  in  any  event,  from  the  direct 
heirs  of  the  children  of  Louis,  Jr. 

Our  own  statute  declares  when  estates  are  vested,  and 
when  contingent.  (How.  St.  §  5529.)  It  reads  as  follows: 
**  Future  estates  are  either  vested  or  contingent;  they  are 
vested  when  there  is  a  person  in  being  who  would  have  an 
immediate  right  to  the  possession  of  the  lands,  upon  the 
ceasing  of  the  intermediate  or  precedent  estate;  they  are 
contingent  whilst  the  person  to  whom,  or  the  event  upon 
which  they  are  limited  to  take  effect,  remains  uncertain." 

Upon  the  birth  of  James  L.  Moran  (1832),  he,  under  this 
statute,  was  the  person  in  being  entitled  to  the  immediate 
right  of  possef5sion  upon  the  ceasing  of  the  Ufeestates.    He 
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became  possessed  of  a  vested  estate  in  remainder,  subject 
to  be  reopened  to  let  in  after-born  ciiildren.  It  was  twice 
thus  reopened. 

It  is  provided  by  How.  St.  (§  5551)  that  **  expectant  es- 
tates are  descendible,  devisable  and  alienable  in  the  same 
manner  as  estates  in  possession." 

It  is  the  policy  of  the  law  in  America  not  to  tie  up  estates. 
Each  of  the  children  of  Louis  Moran,  Jr.,  possessed  an 
alienable  estate,  and  the  grantee  of  either,  in  the  absence 
of  limitations  to  the  contrary,  would  succeed  to  the  entire 
estate  of  the  grantor,  and  take  it  subject  to  be  reopened  in 
the  same  manner  as  though  the  title  had  remained  in  the 
original  devisee.  The  life-estates,  by  purchase,  became 
merged  in  the  vested  estate  in  remainder.  What  interest 
was  there  then  outstanding  ?  Manifestly  none.  Could  any 
portion  of  their  title  be  divested  and  if  so,  how?  None 
of  it  could  be  divested  except  by  the  birth  of  another 
child ;  but  this  would  not  divert  the  entire  title  of 
either,  but  would  only  take  away  so  much  of  the  title  of 
each  as  would  give  the  newly-born  heir  an  equal  interest 
with  them.  In  our  judgment,  these  conclusions  are  war- 
ranted by  the  statute  above  cited,  and  are  sustained  by  a 
long  list  of  authorities.  {Doe  v.  Perryn,  3  Term  Rep.  484; 
McArthur  v.  Scott,  113  U.  S.  340;  5  Sup.  Ct.  652;  Baker  v. 
McLeod's  Estate  [Wis.],  48  N.W.  Rep.  657;  Wilsonv.  White, 
109  N.  Y.  59;  15  N.  E.  Rep.  749;  Taggart  v.  Murray,  53  N. 
Y.  233;  UEtourneau  v.  Henquenet,  89  Mich.  428;  50  N.W. 
Rep.  1077;  Fitzhugh  v.  Townsend,  59  Mich.  427;  27  N.W. 
Rep.  561.) 

2.  Even  if  we  are  not  correct  in  the  conclusions  above 
reached,  still  the  complainant  must  prevail,  for  another 
reason.  In  UEtourneau  v.  Henqueiiet,  supra,  it  was  ex- 
pressly held  that  section  5551,  How.  St.,  applied  to  contin 
gent  estates,  and  Hhat,  when  alienated,  they  are  sub- 
ject to  the  contingency  by  which  they  may  be  defeated. 
It  follows  that,  when  such  estates  are  held  by  minors,  they 
may  be  sold  by  their  guardians  under  the  direction  of  the 
Court  of  Chancery;  otherwise,  it  would  result  that,  how- 
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ever  important  and  necessary  it  might  be  to  sell  such  es- 
tates in  order  to  provide  a  proper  support  and  education  for 
their  wards,  these  estates  would  be  unavailable  for  that, 
purpose.  Our  statute  is  largely  copied  from  that  of  New 
York,  and  under  the  like  provisions  it  has  there  been  held 
that  such  estates  could  be  sold  and  conveyed  under  the 
direction  of  the  court.  {Dodge  v.  Stevens,  105  N.  Y.  585; 
12  N.  E.  Rep.  759;  Jenkins  v.  Fahey,  73  N.  Y.  355.)  The 
proceedings  instituted  to  convey  such  interests  being  regu- 
lar, the  guardian's  deed  issued  in  pursuance  thereof  con- 
veyed the  entire  interests  of  the  children  to  the  grantee. 
This  disposition  of  the  case  renders  it  unnecessary  to  dis- 
cuss or  determine  the  questions  of  laches  or  title  by  ad- 
verse possession. 
Decrees  affirmed,  with  costs. 

McGrath,  C.  J.,  did  not  sit.     The  other  justices  con- 
curred. 


As  to  the  vesting  of  future  devises  to  children  as  a  class,  see  note  to  Mosby 
V.  Paul's  Administrator,  supra,  p.  181;  Franklin  v.  Franklin,  supra,  p.  188. 

As  to  vested  and  contingent  interests  generally,  see  Halstead  v.  Hall,  60  Md. 
309  ;  8  Am.  Prob.  Rep.  462;  Gibbens  v.  Gibbens,  140  Mass.  102;  5  Am.  Prob. 
Rep.  92  ;  Ballentine  v.  Wood.  42  N.  J.  Eq.  552  ;  5  Am.  Prob.  Rep.  244 ; 
Weatherhead  v.  Stoddard,  58  Vt.  623;  5  Am.  Prob.  Rep.  284;  Jones  v.  Jones, 
66  Wis.  810 ;  5  Am.  Prob.  Rep.  306 ;  Conger  v.  Lowe,  124  Ind.  868 ;  7  Am. 
Prob.  Rep  189;  Larmourv.  Rich,  71  Md.  369;  7  Am.  Prob.  Rep.  166;  Toronto 
General  Trusts  Co.  v.  Chicago,  Burlington  &  Quincy  Railroad  Co.,  123  N.  Y. 
37;  7  Am.  Prob.  Rep.  294  ;  Bates  v.  Gillett,  182  111.  287 ;  7  Am.  Prob.  Rep. 
428. 
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M.  J.  Warren,  Respondent,  vs.  H.  M.  McGill,  Executor, 

Etc.,  Appellant. 

[108  California,  153.] 

Claim  against  estate — Estoppel — Competency  of  witness. 

An  affidavit  to  a  claim  made  by  the  claimant  that  no  payments  have  been  made 
which  are  not  credited  and  tjiat  there  are  no  offsets  thereto  to  the  knowl- 
'  edge  of  claimant  is  sufficient  under  Code  Civ.  Proc.  Cal.  §  1494  requiring 
such  affidavit  as  to  the  knowledge  of  *' affiant." 

The  filing  and  disallowance  of  a  claim  against  an  estate  does  not  estop  the 
claimant  from  presenting  another  claim  for  a  larger  amount. 

The  pendency  of  a  claim  against  an  estate  does  not  make  the  claimant  incom- 
petent as  a  witness  as  to  another  claim  of  the  same  kind. 

Commissioners'  decision.     Department  2. 

Appeal  from  Superior  Court,  city  and  county  of  San 
Francisco. 

Action  by  Mrs.  M.  J.  Warren  against  H.  M.  McGill, 
executor  of  Thomas  Hovenden.  Defendant  appeals  from 
a  judgment  for  plaintiff. 

Henry  M.  McOill,  for  appellant. 

H.  C.  Firehaugh^  for  respondent. 

Belcher,  C. — Action  to  recover  money  due  from  an 
estate.  The  complaint  avers,  in  substance,  that  Thomas 
Hovenden  was  indebted  to  the  plaintiff  in  the  sum  of 
$6,828.06,  and  died  leaving  a  will,  in  which  the  defendant, 
McGill,  was  named  as  executor;  that  the  will  was  admitted 
to  probate,  and  letters  testamentary  were  issued  to  defend- 
ant, who  duly  qualified,  and  entered  upon  the  discharge  of 
his  duties  as  executor;  that  notice  to  creditors  to  present 
their  claims  was  published,  and  thereafter  within  the  time 
prescribed  the  claim  of  plaintiff,  a  copy  of  which  is  attached 
to  the  complaint,  verified  by  the  oath  of  the  claimant,  was 
duly  presented  to  the  defendant,  as  such  executor,  for  al- 
lowance, and  was  by  him  rejected. 
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The  answer  denies  the  indebtedness,  denies  that  the  claim 
on  which  the  action  is  founded  was  duly  presented  to  de- 
fendant for  allowance,  and  avers  that  no  claim  for  the  al- 
leged indebtedness  was  ever  presented  to  defendant,  as  such 
executor,  * '  in  manner  or  form  as  required  by  the  statute 
of  this  state  in  such  case  made  and  provided."  The  case 
was  tried  by  the  court,  and  the  findings  were,  in  effect, 
that  the  plaintiff  was  entitled  to  judgment  for  the  sum  of 
$4,116.65  and  costs  of  suit,  to  be  paid  in  due  course  of  ad- 
ministration. Judgment  was  accordingly  so  entered,  from 
which,  and  from  an  order  denying  a  new  trial,  the  defend- 
ant appeals. 

1.  The  point  that  the  evidence  was  insufficient  to  justify 
the  findings  cannot  be  sustained.  Much  of  the  evidence 
introduced  by  the  plaintiff  is  omitted  from  the  record,  but 
enough  is  set  out  to  support  the  decision.  It  is  true  there 
was  gome  conflict  in  the  evidence,  and  some  inconsistencies 
were  shown,  but  those  were  matters  for  solution  by  the 
trial  court,  and  its  action  cannot  be  disturbed  on  appeal . 

2.  The  point  that  the  claim  was  not  duly  presented  in 
manner  or  form  as  required  by  statute  is  rested  upon  the 
fact  that  the  affidavit  attached  to  the  claim  stated  ^'  tliat 
no  payments  have  been  made  thereon  which  are  not  credited, 
and  that  there  are  no  offsets  to  the  same  to  the  knowledge 
of  said  claimant;''  and  it  is  argued  that  the  affidavit  was 
fatally  defective,  bocause  the  words  found  in  the  statute 
(section  1494,  Code  Civ.  Proc),  **to  the  knowledge  of  the 
affiant,"  were  not  used. 

This  point  is  without  merit.  It  appears  from  the  affi- 
davit that  the  same  person  was  ^'  claimant "  and  "  affiant," 
and  the  use  of  one  w^ord  rather  than  the  other  was,  there- 
forej  wholly  immaterial.  See  Davis  v.  Browning  (91  Cal. 
603;  27  Pac.  Rep.  1031),  where  the  same  point  was  raised, 
and  decided  against  the  contention  of  appellant  here. 

3.  The  point  that  the  plaintiff  is  estopped  from  asserting 
any  rights  under  the  claim  sued  upon  is  based  upon  the 
fact  that,  prior  to  its  presentation,  another  claim,  verified 
by  her,  and  showing  the  indebtedness  to  be  of  a  less  amount. 
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was  presented  to  defendant  for  allowance.  No  such  defense 
is  set  up  or  suggested  in  the  answer,  and,  in  our  opinion,  it 
is  untenable.  It  is  true  that  a  prior  claim  was  made  out 
and  sent  to  defendant,  but  it  was  never  approved  by  him, 
and,  as  shown  by  plaintiflf's  uncontradicted  testimony,  it 
was  never  read  to  or  seen  by  her,  and  was  largely  incorrect. 
Under  these  circumstances  the  doctrine  of  estoppel  cannot 
be  invoked. 

4.  Certain  errors  of  law  are  specified  in  the  statement, 
but  they  are  simply  referred  to  in  appellant's  points  and 
authorities,  without  any  argument,  and  may  be  briefly  dis- 
posed of.  The  first  error  specified  is  that  the  court  erred  in 
overruling  defendant's  objection  to  the  introduction  in  evi- 
dence of  plaintiff's  account  book.  The  objection  was: 
''That  the  entries  in  said  book  were  in  several  instances 
without  date  and  unintelligible;  and,  further,  that  a  mere 
inspection  of  said  book  shows  that  all  the  entries  therein, 
purporting  to  cover  a  period  of  several  months,  had  been 
written  at  the  same  time,  and  were  evidently  incorrect,  and 
had  been  made  at  a  very  recent  date."  There  is  nothing 
in  the  record  showing  that  this  objection  was  based  on  any 
valid  ground.  No  part  of  the  contents  of  the  book  or  of 
the  evidence  in  relation  to  it  is  set  out,  and  it  must  there- 
fore be  presumed  that  the  ruling  of  the  court  was  correct. 

The  secon'l  error  specified  is  that  the  court  erred  in  over- 
ruling defendant's  objection  to  the  competency  of  plaintiff's 
witness  David  Dalzell,  and  permitting  him  to  testify.  The 
objection  was  that  the  witness  was  incompetent  because  he 
had  a  suit  pending  against  defendant  of  the  same  character 
as  this,  and  "was  personally  interested  in  sustaining  the 
alleged  claim  of  plaintiff  against  defendant."  There  was 
nothing  in  this  objection.  The  interest  of  the  witness  in 
the  result  did  not  at  all  effect  his  competency  to  testify. 
At  most  it  could  be  considered  only  in  determining  what 
weight  should  be  given  to  his  testimony. 

The  third  error  specified  is  that  the  court  erred  in  over- 
ruling defendant's  motion  for  a  non-suit.  The  ground  of 
the  motion  was  that  no  claim  for  the  money  sued  for  had 
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been  presented,  and  there  was  no  evidence  to  justify  or 
sustain  the  demand.  But  the  defendant  expressly  admitted 
that  the  claim  was  presented  to  and  rejected  by  him,  and 
there  was,  as  we  have  seen,  evidence  sufficient  to  justify 
and  sustain  the  demand.  The  ruUng  of  the  court  was  thei-e- 
fore  without  error.  We  find  no  prejudicial  error  in  the 
record,  and  advise  that  the  judgment  and  order  be  affirmed. 
We  concur:  Seabls,  C;  Temple,  C. 

Per  Curiam. — For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  appealed  from  are  affirmed. 


Alonzo  0.  MoNSON,  as  Executor,  etc.,  Eespondent,  vs.  The 
New  York  Security  and  Trust  Company,  as  Trustee, 
etc.,  et  al.y  Appellants,  Impleaded,  etc.,  et  al.y  Bespond- 
ents. 

[140  New  York,  498.] 

Trust — Allotment    of    shares  —  Kbepinq    in    solido  — 

Increase. 

A  will  giving  the  entire  estate  to  the  executors,  in  trust,  to  keep  the  estate  and 
its  proceeds  invested,  and,  among  other  things,  on  the  death  of  the  widow, 
out  of  the  residue  of  tlie  estate  not  otherwise  disposed  of  and  the  proceeds 
and  investments  thereof,  to  allot  and  set  apart  as  many  shares,  each  of  the 
value  and  amount  of  $20,000,  as  there  should  be  daughters  then  living, 
or  deceased  leaving  issue,  the  executors  are  authorized  to  pay  these  lega- 
cies in  cash  or  by  alloting  securities  in  which  the  estate  was  invested. 

The  executors  omitting  to  pay  the  legacies  in  cash  or  by  alloting  securities,  the 
daughters  are  entitled  to  share  in  the  increase  in  the  value  of  the  securities 
in  which  the  estate  is  invested,  in  the  proportion  which  their  interests 
bore  to  the  entire  estate  at  the  death  of  the  widow. 

The  rights  of  the  daugliters  to  share  in  such  increase  are  not  affected  by  a 
decree  settling  the  accounts  of  the  executor  and  directing  him  to  pay  the 
trust  fund  to  himself  as  trustee  and  keep  it  invested  as  directed  by  the  will. 

The  acceptance  by  the  daughters  of  interest  on  $30,000,  is  not  an  acquiescence 
in  the  assumption  that  such  interest  was  all  they  were  entitled  to  receive, 
it  not  being  shown  that  they  knew  that  the  securities  in  which  the  estate 
wa«  iuvcs It'll  earned  more  than  enough  to  pay  them  that  amount. 
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Appeal  from  Supreme  Court,  General  Term,  First 
Department. 

Action  by  Alonzo  C.  Monson,  as  executor,  under  the  last 
will  and  testament  of  David  Dunham  Withers,  deceased, 
against  the  New  York  Security  and  Trust  Company  and 
others,  for  the  pui*pose  of  having  the  accounts  of  said 
David  Dunham  Withers  as  sole  executor  and  trustee  under 
the  last  will  and  testament  of  Reuben  Withers,  deceased,  set- 
tled, and  the  rights  and  interests  of  the  parties  under  the  will 
determined  and  for  a  distribution  of  the  proceeds.  By  the 
will,  after  certain  bequests,  the  executors  were  given  the  rest 
of  the  estate,  in  trust,  with  power  to  sell  the  real  estate  and 
to  get  in  all  the  personal  estate,  and  to  keep  the  estate  and  its 
proceeds  safely  invested,  the  testator  adding  :  ^*  My  own 
preference  being  that  investments  made  in  my  lifetime 
should  be  continued  so  long  as  the  same,  in  the  judgment 
of  my  executors,  can  be  done  without  loss  or  detriment  to 
the  estate."  The  ninth  and  tenth  clauses  of  the  will  are  as 
follows  : 

'^Niuth.  Upon  the  death  of  my  said  wife,  to  allot  and  set 
apart,  out  of  the  said  rest,  residue,  and  remainder  of  my 
estate,  and  of  the  proceeds  and  investments  thereof  (exclu- 
sive of  what  is  disposed  of  in  the  third,  sixth,  and  seventh 
articles  of  this  my  will),  into  as  many  shares,  each  of  the 
value  and  amount  of  twenty  thousand  dollars,  as  there 
shall  then  be  survivors  of  my  three  daughters,  Elizabeth 
Mary  Center,  Eupheme  D.  Clason,  and  Virginia  Paine,  and 
of  the  descendants  of  either  of  my  said  three  daughters 
who  may  have  previously  died,  leaving  descendants  or  a 
descendant,  and  also  of  the  descendants  of  my  daughter 
Cora,  whether  she  be  then  living  or  not  —  all  the  descend- 
ants of  either  deceased  daughter  counting  but  as  one,  how- 
ever, for  the  purpose  of  such  allotment— and  to  apply  the  net 
rents,  issues,  income,  and  profits  of  one  of  such  shares  or 
portions,  to  be  set  apart  for  that  purpose,  to  the  use  of 
each  of  my  said  three  daughters,  Elizabeth  Mary  Center, 
Eupheme  D.  Clason,  and  Virginia  Paine,  who  may  then  be 
living,  during  the  natural  life  of  such  daughter,  respec- 
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tively,  free  from  the  debts,  contracts,  control,  or  engage- 
ments of  any  other  person,  and  in  like  manner,  during  the 
life  of  my  daughter  Cora,  to  apply  the  net  rents,  issues,  in- 
come, and  profits  of  one  of  such  shares  or  portions  to  be 
set  apart  for  that  purpose  to  the  use  of  the  descendants  of 
my  daughter  Cora  who  may  be  living,  from  time  to  time 
during  her  lifetime,  in  equal  shares,  per  stirpes  and  not  jjcr 
capita;  my  said  executors,  in  their  discretion,  being  at 
liberty  to  make  such  appHcation  by  paying  the  same  over 
to  my  said  daughter  Cora  for  the  use  and  benefit  of  her 
said  descendants,  but  being  under  no  obligation  so  to  do  ; 
and  if  either  of  my  said  three  daughters,  or  my  said  daugh- 
ter Cora,  shall  not  then  be  hviug,  to  divide  and  distribute 
one  of  such  shares  to  the  descendants  or  descendant  of  each 
such  deceased  daughter,  share  and  share  alike,  ^er  stirpes 
and  not  per  capita ;  to  have  and  to  hold  to  them,  respec- 
tively, their  respective  heirs,  executors,  and  administrators, 
forever. " 

"  Tenth.  Upon  the  death  of  each  of  my  said  three  daugh- 
ters who  shall  have  been  living  at  the  time  of  the  allotment 
directed  by  the  ninth  article  of  this  my  will,  and  also  upon 
the  death  of  my  daughter  Cora,  to  divide  and  distribute 
the  share  or  portion  of  my  estate,  and  of  the  proceeds  and 
investment  thereof,  of  which  the  income  is,  in  pursuance 
of  the  said  ninth  article  of  this  will,  to  be  applied  to  the 
use  of  such  daughter  during  her  life,  or  to  the  use  of  the 
descendants  of  my  daughter  Cora  during  her  life,  to  and 
among  the  descendants  of  such  daughter,  if  she  shall  leave 
any  her  surviving,  share  and  share  alike,  per  stirpes  and 
not  per  capita ;  and,  if  such  daughter  shall  leave  no  de- 
scendant surviving  her,  to  and  among  the  then  survivors 
of  my  said  three  daughters,  other  than  my  daughter  Cora, 
and  the  descendants  of  either  of  my  daughters  who  may 
have  died  leaving  descendants  or  a  descendant,  share  and 
share  aUke,  per  stirpes  and  not  per  capita ;  to  have  and  to 
hold  to  them,  respectively,  their  respective  heirs,  executors, 
and  administrators,  forever." 

The  eleventh  and  twelfth  clauses  provide,  in  substance, 


MONSON  V.  NEW  YORK  SECURITY  AND  TRUST  CO.  ET  AL.  515 

for  the  payment  of  the  remainder  of  the  estate  to  or  for  his 
two  sons,  Reuben  B.  and  Alfred  D.  Withers,  upon  some 
details  and  with  some  conditions  not  here  material. 

The  widow  of  the  testator  survived  him  until  March, 
1878,  when  she  died.  Alfred  D.  Withers  is  dead,  leaving 
three  children.  One  of  the  daughters  is  dead,  leaving  two 
sons. 

The  defendants,  the  New  York  Security  and  Trust  Com- 
pany, Virginia  M.  Paine,  William  Paine  and  Mary  H. 
Bischoffsheira,  Augustus  Clason  and  William  P.  Clason, 
Cora  De  Rancourt,  executrix,  Florence  De  Wilhoret,  and 
Cora  De  Wilhorst,  and  Richard  W.  Freedman  as  guardian 
ad  litem  of  Sophie  De  Rancourt,  appeal. 

L,  Laflin  Kellogg^  Delos  McCiirdy,  and  Frederic  B.  Cou- 
dert,  for  appellants. 

Richard  L,  Hand,  Edward  W,  Sheldon^  and  William  O. 
ChoatCy  for  respondents. 

Peckham,  J.,  (after  stating  the  facts.) — David  Dunham 
Withers,  the  executor  of  his  father's  will,  died  on  the  18th 
day  of  February,  1892,  leaving  a  will,  which  was  admitted 
to  probate  by  the  surrogate  of  New  York  county,  and  letters 
testamentary  were  issued  thereon  by  him  to  the  plaintiff 
herein  on  the  16th  day  of  March,  1892.  This  action  is 
brought  for  the  purpose  of  having  the  accounts  of  David 
Dunham  Withers,  as  executor  of  the  will  of  his  father, 
Reuben  Withers,  settled  and  allowed,  and  the  rights  and 
interests  of  all  the  parties  interested  in  the  estate  of  the 
father  finally  settled  and  determined,  and  a  distribution 
made  in  accordance  with  such  determination.  From  the 
time  that  David  Dunham  Withers  qualified  as  executor,  in 
1870,  the  estate  remained  in  his  hands  up  to  his  death,  and 
at  that  time  the  estate  was  invested  in  various  securities; 
some  of  them  standing  in  the  name  of  the  executor  indi- 
vidually, some  in  the  name  of  the  estate  of  Reuben  Withers, 
deceased,  and  some  in  the  name  of  Reuben  Withers.  Since 
the  death  of  the  widow  of  Reuben  Withers,  in  March,  1878, 


616  AMERICAN  PROBATE  REPORTS. 

the  estate  has  largely  increased  in  value,  by  the  apprecia- 
tion of  certain  of  the  securities  in  which  it  was  invested. 
The  investments  made  by  Reuben  Withers  in  his  life- time 
were  kept  substantially  unchanged  during  the  life  of  the 
widow;  and  from  her  death  down  to  the  death  of  the  exec- 
utor, David  Dunham  Withers,  the  investments  remained, 
also,  about  tlie  same,  w^ith  some  named  exceptions,  which 
appear  in  the  accounts  of  the  executor.  The  failure  of  the 
executor,  upon  the  death  of  the  widow,  either  to  pay  the 
sum  of  $20,000  in  money  for  each  of  the  four  trust  funds, 
or  to  actually  and  formally  allot  and  set  apart  the  various 
trust  shares  from  the  balance  of  the  estate,  together  with 
the  large  appreciation  in  the  value  of  some  of  the  securities 
belonging  to  the  estate,  have  given  occasion  for  this  con- 
troversy. 

The  question  has  aiisen,  substantially,  between  the  in- 
terests of  the  sisters,  on  the  one  side,  and  those  of  the 
brothers,  on  the  other. 

On  the  part  of  the  sisters,  it  is  claimed  that  they  should 
share  pro  rata  in  whatever  rise  in  value  there  was  m  the 
securities  in  which  the  estate  was  invested,  because,  as  al- 
leged, those  securities  represented  the  trust  estates  belong- 
ing to  them  under  the  will  of  their  father. 

On  the  part  of  the  brothers,  on  the  contrary,  it  is  claimed 
that  they  should  be  paid  the  whole  residue  of  the  estate, 
after  deducting  the  amount  of  the  various  trust  estates 
provided  for  by  the  terms  of  the  will.  In  other  words,  the 
representatives  of  the  brothers'  interests  claim  that  they, 
alone,  are  entitled  to  the  whole  of  the  estate,  be  it  great  or 
small,  after  the  sisters  have  had  their  four  shares,  of  ex- 
actly $20,000  each. 

Up  to  the  death  of  the  executor,  in  1892,  the  brothers, 
since  the  death  of  the  mother,  in  1878,  were  paid  all  the 
income  arising  from  the  investment  of  the  estate,  after  de- 
ducting a  sum  amounting  to  the  legal  interest  on  each  of 
the  four  sums  of  $20,000.  The  interest  actually  paid  to  the 
sisters  during  all  this  time  amounted  to  a  little  over  $71,000. 
Taking  the  whole  value  of  the  estate  at  the  death  of  the 
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widow  to  have  been,  in  round  numbers,  $140,000,  there 
remained,  after  deducting  therefrom  a  trust  fund  of  $13,000 
under  the  third  clause,  and  one  of  like  amount  under  the 
sixth  clause  of  the  will,  for  the  two  biothers,  respectively, 
and  the  $80,000  trust  fund  for  the  sisters,  a  balance  to  be 
divided  between  the  brothers  of  $34,000;  but,  as  the  above 
sums  of  $13,000  each  were  also  given  in  trust  for  the  sons, 
it  is  just  to  say  that,  taking  them  together,  the  $34,000  and 
the  $26,000,  would  leave  $60,000  to  be  divided  between  them, 
as  against  $80,000  to  be  divided  between  the  sisters. 

No  division  was,  however,  made,  and,  by  reason  of  the 
appreciation  in  the  value  of  the  securities  in  which  the 
estate  remained  invested,  the  brothers  were,  from  time  to 
time,  paid,  as  income  upon  their  interest  in  such  estate,  a 
total  sum  of  a  little  over  $95,000,  and  there  is  now  a  large 
fund,  after  providing  for  the  trust  estate,  awaiting  distri- 
bution under  the  direction  of  the  court,  the  whole  of  which 
is  also  claimed  on  the  part  of  the  brothers,  or  those  repre- 
senting their  interests.  If  the  securities  had  been  sold,  and 
a  formal  division  of  the  moneys  made,  upon  the  death  of 
the  widow,  the  brothers,  upon  the  assumption  that  the 
whole  estate  was  of  the  above-mentioned  value,  would 
have  taken  in  the  proportion  above  set  forth.  If  an  actual 
Betting  apart  and  allotment  of  certain  special  securities  had 
been  made,  such  allotment  would,  of  course,  have  been 
made  according  to  the  judgment  of  the  executor,  and  no 
one  can  now  say  what  that  judgment  would  have  dictated. 
But  the  division,  segregation,  and  allotment  once  being 
made,  the  sisters  would  then  have  received  all  the  benefits 
resulting  to  them  from  an  appreciation  of  the  stock  which 
had  been  allotted  and  set  apart  for  thern.  As  there  was  no 
formal  division  of  such  securities,,  the  result  is  claimed  to 
be  that  all  these  benefits  accrue  solely  to  the  interests  owned 
by  the  brothers. 

Notwithstanding  the  omission  of  the  executor,  who  was 
also  trustee,  to  formally  make  this  separation  and  division, 
the  sisters  claim  the  right  to  share,  proportionately  to  their 
interests  in  the  estate  as  it  existed  at  the  death  of  the 
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widow,  in  the  increase  in  the  value  of  the  securities  in 
which  the  estate  has  all  along  been  invested.  This  claim, 
in  our  judgment,  should  be  allowed.  We  think  that,  by 
the  language  used  in  the  ninth  clause  of  the  will,  the  testa- 
tor authorized  his  executor  either  to  pay  the  legacies  for 
his  daughters  in  money,  to  the  amount  of  $20,000  each, 
which  should  be  thereafter  invested,  or  to  allot  and  set 
apart  to  them,  out  of  the  estate  of  the  testator  in  his  hands, 
securities  of  such  estate  of  the  value  of  $20,000  for  each 
fund.  If  the  latter  were  done,  the  rents,  issues,  income, 
and  profits  would  belong  to  the  persons  owning  the  trust 
estate.  And  we  agree  that,  if  he  chose  to  set  apart  and 
allot  securities  from  the  estate,  he  could  have  taken  any 
security  he  deemed  best,  up  to  the  value  stated,  without 
being  restricted  to  a  proportionate  share  of  all  the  securi- 
ties. What  securities  he  should  take  for  the  purpose  of 
forming  these  trust  funds,  if  he  decided  to  set  apart  any 
particular  ones,  was  matter  for  the  judgment  of  the  trustee 
alone. 

The  use  of  the  words  **  value  and  amount,"  as  contained 
in  the  ninth  clause,  indicates  only  that,  if  the  executor 
were  to  pay  the  legacies  in  money,  it  should  amount  to  the 
sum  of  $20,000  for  each  of  the  funds,  while,  if  he  chose  to 
set  apart  securities  of  the  estate,  they  should  be  of  that 
value  for  each  of  such  trust  funds.  As  the  executor  omitted 
to  pay  the  legacies  in  money,  and  as  he  never  formally  set 
apart  or  allotted  any  of  the  securities  of  the  estate  for  the 
purpose  of  forming  the  four  trust  funds  for  the  sisters  the 
question  is  whether  that  formal  omission  is  to  result  as  a 
benefit  to  the  brothers'  interests,  exclusively. 

The  sisters'  shares,  by  reason  of  the  course  pursued  by 
the  executor,  were,  in  truth,  all  contained  in,  and  were  at 
all  times  represented  by,  these  securities.  The  testator's 
estate  consisted  of  such  securities,  and  out  of  the  testator's 
estate  the  several  trust  estates  were  to  be  formed.  In  sub- 
stance, the  sisters  owned,  as  life  legatees,  a  certain  propor- 
tionate share  of  each  security.  Although  the  executor  had 
the  right,  upon  the  death  of  the  widow,  to  pay  these  trust 
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legacies  in  money,  or  to  set  apart  such  of  the  securities  in 
which  the  estate  was  invested  as  in  his  judgment  he  should 
think  best,  up  to  the  stated  value,  yet  we  ihink  that,  when 
he  omitted  to  do  either,  he  must  be  deemed  to  have  made 
such  allotment  proportionately  in  all  of  the  securities  in 
which  the  estate  was  invested  under  the  provision  in  the 
will  for  continuing  the  investments  of  the  testator,  if,  in 
the  judgment  of  the  executor,  consistent  with  the  safety 
of  the  estate.  We  think  the  power  to  thus  continue  such 
investments  remained  until  the  trusts  created  by  the  testa- 
tor had  been  accomplished,  and  therefore  it  did  not  term- 
inate upon  the  death  of  the  widow.  As  the  executor  kept 
the  estate,  in  large  part,  invested  in  those  securities  even 
after  her  death,  we  think  such  action  on  his  part  can  be  re- 
garded in  no  other  light  than  as  an  investment  in  these 
securities  of  the  different  interests  of  those  who  in  reality 
owned  the  estate.  At  any  rate,  the  whole  estate  was 
owned  by  these  different  parties,  and  this  whole  estate  was 
thus  invested  in  these  securities.  It  was  not  necessary,  in 
order  that  each  party  should  enjoy  and  have  the  benefit  of 
his  or  her  proportion  of  such  estate,  to  have  a  formal  allot- 
ment or  segregation  made  of  the  shares  of  the  estate  be- 
longing to  such  person.  As  long  as  the  whole  estate  was 
thus  kept,  each  party  in  fact  owned  his  or  her  proportion- 
ate share  of  the  income  from,  and  the  principal  of,  each 
security.  It  was  only  necessary  to  determine  the  value  of 
the  estate  at  the  time  of  the  death  of  the  widow,  and  the 
sisters'  interests  would  be  in  the  same  proportion  in  each 
security,  and  in  the  income  arising  therefrom,  as  the  total 
of  the  trust  funds  ($80,000)  bore  to  the  total  value  of  the 
estate  at  the  widow's  death,  and  the  balance  would  belong 
to  the  brothers.  Convenience  of  administration  might  dic- 
tate the  keeping  of  the  estate  in  solido.  It  is  not  fatal  to 
this  view  of  the  action  of  the  executor  to  admit  that  he  did 
not  regard  the  sisters  as  entitled  to  any  portion  of  the  in 
come,  beyond  the  simple  interest  which  he  paid,  nor  any 
part  of  the  increase  in  value  of  the  securities,  and  that  he 
therefore  paid  over  to  the  brothers  all  the  income  arising 
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from  the  securities,  above  a  sum  amounting  to  the  legal 
interest  on  the  nominal  amount  of  the  trust  funds. 

His  view  of  the  legal  rights  of  the  sisters  is  not  impor- 
tant. His  action  in  making  payments  as  stated  is  to  be  con- 
sidered only  in  its  bearing  upon  the  meaning  or  legal  effect 
of  his  keeping  the  estate  unseparated.  It  is  said  he  never 
intended  to  make  any  such  allotment  of  a  proportionate 
interest  in  the  securities  as  we  now  assume  he  did  in  fact 
make,  because  if  he  had  he  would  then  have  paid  their  pro- 
portionate share  of  the  whole  income  arising  from  such  se- 
curities. This  by  no  means  follows.  He  might  have  sup- 
posed it  was  proper,  under  the  circumstances,  that  the 
whole  estate  should  be  kept  invested  as  it  was,  because  in 
his  judgmenlj  the  investments  were  good,  and  that  in  his 
opinion  all  that  each  sister  would  be  entitled  to,  even  if  a 
formal  allotment  were  made  of  a  proportionate  share  in 
each  security,  would  be  the  legal  interest  on  $20,000,  the 
extent  of  the  trust  fund.  We  think  that  by  the  retention 
of  these  securities  he  did  come  to  a  conclusion  that  in  his 
judgment  they  were  proper  investments  for  the  whole 
estate.  He  would  not  have  retained  them,  had  he  decided 
otherwise.  In  determining  to  keep  the  whole  estate  so  in- 
vested, he  in  fact  determined  that  the  securities  were  proper 
investments  for  the  trust  estate  of  the  sisters.  In  this  way, 
and  to  this  extent,  he  may  be  said  to  have  invested  their 
estates,  and  so  permitted  them  to  claim  that  he  had  allotted 
to  them  a  proportionate  share  of  each  security  in  which  the 
whole  estate  was  invested.  He  failed  to  pay  the  legacies  in 
money,  and  he  also  failed  to  satisfy  them  by  an  actual  al- 
lotment of  specific  securities  to  the  value  stated  by  the  tes- 
tator; and,  as  he  still  kept  the  estate  in  one  gross  mass,  he 
necessarily  gave  to  the  sisters  an  interest  in  each  security 
to  an  extent  proportioned  to  their  interest  in  the  estate 
which  such  securities  represented . 

There  is  no  question  in  regard  to  the  possible  liability  of 
the  executor  for  an  improper  investment.  It  cannot  arise 
here,  although  it  may  be  said  that,  so  far  as  appears,  the 
executor  discharged  his  duty  in  entire  good  faith,  with 
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strict  integrity,  and  in  such  a  way  that  the  contest  in  this 
case  arises  out  of  the  increase  in  the  ralue  of  the  estate 
while  in  his  hands.  That  kind  of  violation  of  duty  by 
trustees  is  not  very  frequent,  in  the  records  which  we  re- 
view. 

It  is  also  urged  that,  in  pursuing  this  system  of  keeping 
the  whole  estate  undivided,  the  trustee  was  doubtless  actu- 
ated by  the  highest  solicitude  for  the  safety  and  productive- 
ness of  the  trust  funds,  and  that  the  effect  of  his  action 
was  to  constitute  the  owners  of  the  residuum  of  the  estate 
sureties,  during  all  these  years,  for  the  maintenance  of  the 
trust  fund  at  the  full  sum  of  $80,000,  up  to  the  entire  ab- 
sorption of  such  residuum,  while  at  the  same  time  the 
sisters  were  in  the  receipt  of  an  income  measured  by  the 
legal  rate  of  interest  upon  the  full  sum  of  $20,000  for  each 
sister.  It  is  said  that  such  a  rate  of  interest  is  much  more 
than  could  have  otherwise  been  obtained  from  any  invest- 
ment which  was  at  the  same  time  so  well  secured. 
Whether  the  balance  of  the  estate  was  in  effect  such  surety, 
is  a  question  which  does  not  here  arise,  and  need  not  be 
discussed.  Counsel  for  the  brothers  allege  that,  if  there 
had  been  losses  suffered  by  the  depreciation  in  value  of 
these  securities,  the  sisters  would  undoubtedly  have  claimed 
that  such  losses*  should  fall  wholly  on  the  remainder  of  the 
estate,  over  and  beyond  that  which  was  necessary  to  con- 
stitute the  trust  funds,  and  that  these  sisters  would  have 
claimed  such  to  be  their  rights,  because  there  had  never 
been  any  formal  allotment  and  setting  apart  of  any  securi- 
ties, and  that  they  would  be  therefore  entitled  to  the  pay- 
ment of  $20,000  each  before  the  brothers  were  to  have  any- 
thing. In  the  case  supposed  there  would,  of  course,  be  a 
very  different  state  of  facts  from  those  now  existing. 
There  would  have  been  losses,  instead  of  gains;  and  whether 
the  one  or  the  other  interest  should  suffer  the  loss,  or  any 
portion  of  it,  would  have  to  be  decided  in  the  light  of  the 
facts  as  they  should  then  appear.  What  might  have  been 
the  result  of  a  contention  upon  facts  which  never  occurred, 
and  under  circumstances  which  probably  would  have  dif- 
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fered  radically  from  those  now  under  our  observation,  it  is 
plainly  useless  to  speculate  concerning.  What  we  now  say 
is  that  in  the  face  of  these  acknowledged  gains  to  the  estate, 
taking  the  language  of  the  will,  under  which  the  executor 
could  pay  the  legacies  in  money,  or  by  allotting  securities, 
the  very  fact  that  he  did  not  pay  in  money,  and  did  keep 
the  estate  invested,  and  without  any  formal  allotment  of 
particular  securities  in  satisfaction  of  such  legacies,  gave 
to  each  sister  a  proportional  interest  in  each  security,  and 
enabled  them  to  claim  and  to  take  the  proportion  belonging 
to  them  of  the  income  arising  from,  and  of  the  increase  in 
the  value  of,  the  security.  By  keeping  the  whole  estate 
thus  invested,-  the  sisters'  shares  in  the  estate  of  their 
father  were  necessarily  represented  in  these  securities,  and, 
of  course,  they  should  be  entitled  to  the  increase  accruing 
therefrom.  The  judgment  of  the  executor  was  thus  exer- 
cised in  favor  of  all  the  securities  instead  of  in  favor  of  any 
particular  ones,  and  instead  of  paying  the  legacies  in  money. 
But  it  is  argued  that  the  decree  of  the  surrogate  upon 
the  accounting  made  by  the  executor  is  conclusive  against 
this  view  of  the  case,  and  it  is  claimed  that  such  decree  is 
binding  upon  all  these  parties.  It  may  be  observed  that 
the  children  of  the  daughters,  Mrs.  Ludlow,  Mrs.  Clason, 
and  Mrs.  Paine,  who  are  entitled  in  remainder  to  these  leg- 
acies, were  not  made  parties  to  the  accounting,  and  that  as 
to  them,  and  for  the  purpose  of  a  division  of  the  principal 
of  the  fund,  there  can  be  not  the  slightest  foundation  for 
the  application  of  the  principle  of  estoppel.  We  are  of 
opinion,  however,  that  the  decree  does  not  stand  in  the 
way  of  asserting  the  views  above  expressed.  It  was  given 
upon  an  accounting  by  an  executor,  and,  after  making 
several  other  provisions,  the  decree,  in  effect,  only  provided 
that  the  executor  should  pay  over  the  trust  fund  to  himself 
as  trustee,  and  invest  the  same  as  trustee,  '•  as  in  said  ninth 
clause  or  section  of  said  will  is  directed."  We  do  not  think 
that  this  language  changes,  or  was  intended  to  change,  the 
power  of  the  executor  under  the  will,  to  pay  the  legacies  in 
money,  or  to  satisfy  them  by  setting  apart  securities  of 
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their  value,  as  allowed  in  the  will.  The  language  of  the 
decree  would  not  prevent  the  executor  from  exercising  all 
the  powers  given  by  the  will,  and  it  was  not  the  object  of 
the  accounting  to  obtain  a  construction  of  the  will  as  to  the 
power  of  the  executor  to  invest  or  continue  investments. 
The  direction  in  question  was  nothing  more  than  a  formal 
direction  to  the  executor  to  go  on,  and  pay  these  four  sums 
of  $20,000  each  in  the  manner  directed  by  the  will. 

It  is  a  fact,  however,  that  the  moneys  wei-e  not  paid, 
even  though  directed  by  the  decree;  and,  in  the  absence  of 
such  payment,  we  think  the  effect  of  the  action  of  the  ex- 
ecutor in  keeping  the  whole  estate  together,  and  invested 
as  already  stated,  was  not  altered  by  the  entering  of  the 
decree. 

Nor  do  we  think  the  receipt  of  interest  by  the  sisters  is 
an  acquiescence  in  the  correctness  of  the  assumption  that 
such  an  amount  is  all  that  they  were  ever  entitled  to. 
There  is  no  finding  and  no  evidence  that  they,  or  any  of 
them,  knew  that  the  securities  in  which  the  estate  was  in- 
vested earned  more  than  enough  to  pay  them  that  amount 
as  their  proportionate  share.  Because,  for  a  number  of 
years,  the  brothers  have  received  more,  and  the  sisters  less, 
than  they  were  legally  entitled  to  from  these  securities,  is 
no  reason  why  such  injustice  should  be  continued  and  per- 
petuated in  the  future. 

No  one  else  has  been  harmed  by  such  payments  as  have 
been  made  to  the  sisters,  and  no  one  but  themselves  has 
been  harmed  by  the  excessive  payments  made  to  the  broth- 
ers.    The  facts  make  out  no  defense  of  acquiescence. 

In  our  view,  the  fundamental  fact  to  be  found  is  as  to 
the  value  of  the  estate,  and  of  the  various  securities  in 
which  it  was  invested,  at  the  time  of  the  death  of  the 
widow ;  and  we  agree  in  this  respect  with  the  views  ex- 
pressed by  counsel  for  the  plaintiff, —  that  the  surrogate's 
decree  does  not  conclusively  fix  that  value  at  that  time, 
either  at  $139,630.30,  or  any  other  sum.  The  appraised 
value  in  the  inventory,  as  we  think,  related  to  the  appraisal 
as  made  in  the  inventory  of  the  fii*st  executor,  Mr.  Bo wdoin, 
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in  1867,  and  did  not  relate  to  the  value  of  the  various 
securities  at  the  time  of  the  widow's  death.  That  fact 
must  be  first  stated,  and  then  there  should  be  deducted 
from  that  sum  the  amount  of  the  trust  created  for  the 
benefit  of  the  testator's  son  Alfred  D.  Withers,  being 
$13,000,  and  an  equal  sum  should  then  be  deducted  for  the 
benefit  of  the  testator's  other  son,  Reuben,  and  the  propor- 
tion which  the  sum  of  $20,000  bears  to  the  total  value  of 
the  estate,  as  thus  found,  and  after  such  deductions,  is  the 
proportion  which  either  sister  would  be  entitled  to,  of  the 
securities  of  the  estate,  upon  an  accounting.  The  same 
proportion  would  be  coming  to  them  from  the  income,  and, 
upon  the  inquiry  which  is  now  to  be  made,  it  must  be 
determined  what  amount  may  be  now  due,  in  order  to 
equalize  the  income  upon  the  basis  herein  stated. 

The  question  which  has  been  raised,  as  to  which  of  the 
parties — the  life  legatees,  or  those  entitled  in  remainder — 
should  have  the  benefit  of  the  increase  in  the  income  and 
principal,  should  be  answered  in  favor  of  the  life  legatees. 
It  came  to  them,  as  it  seems  to  us,  by  force  of  the  circum- 
stances adverted  to,  and  by  reason  of  the  language  of  the 
will  and  the  clear  intent  of  the  testator. 

As  there  is  no  question  regarding  the  accounts  of  the 
executor  in  any  other  matter,  we  think  the  judgment 
appealed  from  should  be  affirmed  in  all  things,  except  as 
to  the  interests  of  the  brothers  and  sisters  in  the  distribu- 
tion of  what  remains  of  the  estate.  The  counsel  for  the 
appellants  stated  on  the  argument  that  there  was  a  sum  in 
the  hands  of  plaintiff,  which,  if  distributed  upon  the  basis 
we  have  above  indicated,  would  be  large  enough  to  give 
to  them  the  amounts  which  would  be  due  them  as 
principal  and  income,  without  calling  upon  any  one  else 
for  a  payment.  The  inquiry  will  therefore  be  confined  to 
the  distribution  of  the  fund  actually  in  the  hands  of  the 
plaintiff.  It  should  be  distributed  in  accordance  with  the 
views  which  we  have  stated,  and  the  judgment  is  therefore 
modified  accordingly,  and  the  proceedings  remitted  to  the 
Supreme  Court  for  its  further  action.  The  plaintiff  and  the 
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appellants  should  recover  costs  in  this  and  the  Supreme 
Court,  to  be  paid  out  of  the  general  estate.    No  costs  to 
the  respondents  other  than  the  plaintiff. 
All  concur,  except  Bartlett,  J.,  not  sitting. 


Emma  V.  Ackerson   et  cU.,  Appellants,  vs,  George  F. 
Orchard  and  Sarah  Morchord,  Respondents. 

[7  Washington,  377.] 

Administration — Jurisdiction — Sale    op   lands — Petition 

— Notice — Curative  acts. 

The  administration  of  a  decedent's  estate  is  a  proceeding  in  rem,  and  the  court 
acquires  jurisdiction  on  the  appointment  and  qualification  of  the  adminis- 
trator; Code  Wash.  1881,  §  1441,  giving  the  administrator  the  immediate 
right  of  possession  on  such  qualification. 

Land  may  be  ordered  to  be  sold  for  the  payment  of  the  family  allowance  and 
the  expenses  of  administration. 

A  supplemental  statement  filed  by  an  administrator  to  correct  a  description  in 
the  inventory  filed  by  him,  stating  that  the  land  described  is  of  the  same 
value  as  the  land  previously  appraised,  need  not  be  sworn  to  as  an  addi- 
tional as  required  by  Code  Wash.  1881,  §  1453,  to  give  the  Probate  Court 
jurisdiction  to  order  a  sale  of  the  land. 

The  court  acquires  jurisdiction  to  order  a  sale  of  land  though  four  full  weeks 
do  not  elapse  between  the  date  of  first  publication  and  the  return  day  of 
the  order  to  show  cause,  the  publication  having  been  made  once  a  week 
for  four  weeks  and  the  hearing  being  adjourned  until  a  day  after  the 
expiration  of  the  four  weeks. 

The  failure  of  a  petition  for  the  sale  of  land  to  fully  describe  the  land  and  to 
state  the  amount  of  personalty  and  how  much  remained  undisposed  of, 
and  to  show  the  value  of  the  lands  other  than  by  reference  to  their 
appraised  value  are  unavailing  under  Laws  Wash.  1890,  p.  82  (Act  March 
28,  1890)  §  2,  to  disturb  the  title  of  one  who  purchased  in  good  faith,  if  the 
court  having  jurisdiction  of  the  estate  ordered  the  sale,  a  bond,  if  required, 
having  been  given  and  approved,  notice  of  the  time  and  place  being  given 
as  required  by  law  and  in  the  order,  and  the  property  being  sold  accord- 
ingly at  public  auction. 

4  Orders  for  the  sale  of  land  and  the  sales  thereunder  made  without  petition  and 
notice  or  on  defective  petition  or  notice,  may  be  validated  by  act  of  the 
legifllature. 
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Scott,  J. — This  is  an  action  of  ejectment  brought  by 
appellants  to  recover  certain  lands  situate  in  the  coimty  of 
Piei'ce.  William  E.  Ackerson  died  intestate  in  July,  1884:, 
seized  of  the  lands  in  controversy,  and  appellants  claim  title 
thereto  as  his  heirs.  The  respondents,  through  mesne  con- 
veyances, claim  the  land  by  virtue  of  an  administrator's 
sale  made  March  8,  1887.  Appellants  claim  that  the  Pro- 
bate Court  never  acquired  jurisdiction  to  order  a  sale  of 
said  lands  for  the  following  reasons,  and  that  the  purported 
sale  is  void. 

The  record  shows  that  one  E,  B.  Mastick  was  appointed 
administrator  April  2,  1885;  and  that  he  filed  an  inventory 
of  the  estate  July  18th,  of  said  year,  which  inventory  made 
no  mention  of  the  lands  in  controversy.  Subsequently,  on 
the  7th  of  December,  1885,  said  administrator  filed  a  sup- 
plemental statement  describing  said  lands.  Objection  is 
made  to  this  statement  on  the  ground  that  it  was  not  made 
as  an  additional  inventory  under  section  1453  of  the  Code 
of  1881,  in  that  it  was  not  sworn  to  and  did  not  show  that 
said  lands  had  been  appraised,  or  state  their  value.  It 
appears  from  said  statement,  however,  that  it  was  filed  for 
the  purpose  of  correcting  a  description  of  lands  made  in  the 
original  inventory,  which  land  had  been  appraised,  and  it 
is  stated  that  the  lands  described  in  said  subsequent  state- 
ment were  of  the  same  value  as  said  lands  previously 
appraised. 

On  September  28,  1886,  said  administrator  petitioned  the 
Probate  Court  for  an  order  to  sell  the  real  estate  in  ques- 
tion, and  an  order  was  made  of  said  date  to  show  cause 
why  the  prayer  of  said  petition  should  not  be  granted,  and 
the  court  directed  that  said  order  be  published  at  least  once 
a  week  for  four  consecutive  weeks  in  the  Tacoma  Weekly 
News,  and  that  cause  be  shown  on  November  1st  following. 
On  November  1st  the  Probate  Court  adjourned  the  hearing 
of  said  petition  to  the  29th  of  said  month,  for  the  reason 
that  proof  of  publication  of  the  order  to  show  cause  had  not 
been  made,  and  on  said  November  29th  the  Probate  Court 
heard  said  petition,  and  made  an  order  of  that  date  direct- 


ACKERSON  ET  AL.  v.  ORCHARD  AND  MORCHORD.    527 

ing  the  administrator  to  sell  the  lands  aforesaid.  Objection 
is  made  to  the  regularity  of  these  proceedings.  It  is  con- 
tended that  the  same  are  void  because  notice  had  not  been 
published  as  required  by  law.  It  appears  from  the  proof 
filed  that  the  first  publication  was  had  on  October  8th  and 
the  last  on  October  29th,  and  consequently  that  four  full 
weeks  had  not  elapsed  between  the  first  publication  of  the 
order  and  the  time  first  appointed  for  hearing  the  petition. 
But  the  full  time  had  more  than  elapsed  before  the  adjourned 
day  upon  which  the  petition  was  heard  and  determined. 

It  is  further  objected  that  said  petition  was  insufficient 
because  it  failed  to  describe  all  the  real  estate  of  which  the 
intestate  dies  seized,  and  because  it  failed  to  state  the 
amount  of  the  personal  estate  which  had  come  into  the 
administrator's  hands,  and  how  much,  if  any,  remained 
undisposed  of.  And  that  it  appeared  from  the  petition  that 
the  deceased  left  no  debts  ;  and  that  it  did  not  appear  there- 
from that  a  sale  of  the  real  estate  was  necessary  in  the 
course  of  administration.  It  appeared  from  said  petition, 
however,  that  a  family  allowance  of  $500  had  been  made, 
and  the  costs  of  administration  amounted  at  that  time  to 
$300.  It  is  contended  that  this  was  not  a  sufficient  show- 
ing to  vest  the  court  with  jurisdiction  to  order  a  sale  of  said 
lands ;  and  further,  that  the  petition  did  not  set  forth  the 
value  of  the  lands  that  were  sold,  other  than  it  contained  a 
reference  to  their  appraised  value. 

One  Thomas  L.  Nixon  was  the  purchaser  of  said  lands  at 
the  administrator's  sale,  and  the  respondents  subsequently 
purchased  the  same  of  him.  The  proceedings  of  tne  Pro- 
bate Court  in  the  premises  appear  to  have  been  otherwise 
regular,  and  the  lands  were  duly  advertised  and  sold,  and 
sale  thereof  subsequently  regularly  confirmed.  While  the 
petition  was  irregular  and  defective,  in  not  stating  some  of 
the  things  that  the  statute  requires  it  to  state,  we  are  of 
the  opinion  that  it  was  sufficient  to  give  the  court  jurisdic- 
tion to  order  a  sale.  The  questions  raised  here  should  have 
been  presented  in  that  proceeding,  and  are  insufficient  to 
affect  the  title  in  the  hands  of  bona  fide  purchasers. 
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By  section  2  of  the  act  of  the  legislature  of  March  28, 
1890  (Laws  1890,  p,  82),  it  is  provided  that  a  sale  of  this 
character  shall  not  be  avoided  if  it  appear — 

'^  First.  That  the  executor,  administrator  or  guardian  was 
ordered  to  make  the  sale,  by  the  Probate  or  Superior  Court 
having  jurisdiction  of  the  estate ;  second,  that  he  gave  a 
bond  which  was  approved  by  the  probate  or  superior  judge, 
in  case  a  bond  was  required  upon  granting  the  order  ;  third, 
that  he  gave  notice  of  the  time  and  place  of  sale,  as  in  the 
order  and  by  law  prescribed  ;  and,  fourth,  that  the  premises 
were  sold  accordingly,  by  public  auction,  and  the  sale  con- 
firmed by  the  court,  and  that  they  ai'e  held  by  one  who 
purchased  them  in  good  faith. " 

And  it  is  not  disputed  but  that  all  these  things  were  done. 
And  the  respondents  purchased  the  lands  in  good  faith. 
Whatever  force  and  effect  the  objections  urged  here  would 
have  been  entitled  to  if  seasonably  made,  we  are  of  the 
opinion  that  they  are  not  now  available  to  disturb  the  title 
to  these  lands  in  the  hands  of  the  respondents.  We  are  of 
the  opinion  that  the  Probate  Court  acquired  jurisdiction  of 
the  lands,  and  that  the  matters  complained  of  were  iri-egu- 
iarities  only  which  did  not  aflfect  the  jurisdiction  of  the 
court  to  order  the  sale,  and  it  was  within  the  power  of  the 
court  to  order  a  sale  of  the  lands  to  pay  the  expenses  of 
administration  and  the  allowance  made  to  the  family. 

It  is  contended  that  the  court  erred  in  admitting  certain 
receipts  in  evidence  purporting  to  be  signed  by  Emma  V. 
Ackerson  in  her  individual  capacity,  and  as  guardian 
of  the  minor  Charles  W.  Ackerson,  showing  a  receipt 
of  the  moneys  arising  from  the  administration  of  said 
estate  and  of  the  distribution  upon  the  final  settlement, 
but  it  is  unnecessary  for  us  to  pass  upon  the  objections 
thereto,  because  said  receipts  were  immaterial,  and  enough 
appears  in  the  proceedings  to  sustain  the  title  of  the 
i*espondents  to  the  lands  in  question  independent  of 
them. 

Judgment  affirmed. 

Dunbar,  C.  J.,  not  sitting. 
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Scott,  J. — An  opinion  was  filed  in  this  cause  on  Decem- 
ber 13th  last,  aflSrming  the  judgment  of  the  lower  court. 
A  petition  for  rehearing  having  been  filed,  we  deem  it 
advisable  to  say  something  further  in  answer  to  the  able 
argument  therein  presented. 

It  is  contended  that  the  order  of  sale  made  by  the  Probate 
Court  was  void,  and  that  the  court  had  no  jurisdiction  in 
the  premises,  in  consequence  of  the  failure  to  give  the 
notice  required  by  law  of  the  hearing  upon  the  petition  to 
sell  the  real  estate  in  question ;  and,  as  such  order  was 
void,  that  the  whole  proceedings  relating  to  the  sale  were 
void  for  want  of  jurisdiction,  and  could  not  be  validated  by 
the  curative  act  passed  March  28,  1890,  (  section  3066,  Gen. 
St.) 

It  becomes  important,  therefore,  to  inquire  when  and 
how  the  Probate  Court  acquired  jurisdiction  of  the  estate. 
Section  1444  of  the  1881  Code  provided  that  the  adminis- 
trator, upon  his  qualification,  should  have  a  right  to  the 
immediate  possession  of  the  estate  of  the  deceased,  both 
real  and  personal ;  and  we  are  of  the  opinion  that,  upon 
the  appointment  and  qualification  of  the  administrator, 
the  Probate  Court  acquired  jurisdiction  of  the  estate  for 
the  purposes  of  administration.  It  follows  that  the  court 
did  have  jurisdiction  of  the  estate,  and  its  action  could  not 
be  void  for  want  of  jurisdiction. 

It  is  true,  the  law  then  provided,  in  relation  to  sales  of 
real  estate,  that  a  petition  should  first  be  presented  to 
obtain  an  order  therefor,  and  a  citation  issued  thereon, 
notifying  parties  interested  to  appear  at  the  time  set  for 
the  hearing.  But  could  not  the  legislature  have  dispensed 
with  this  petition?  It  seems  to  us  unquestionably  the 
legislature  had  such  power,  as  the  court  acquired  juris- 
diction of  the  estate  by  the  appointment  and  qualification 
of  the  administrator,  and,  the  administration  of  an  estate 
being  a  proceeding  in  rem,  the  legislature  could  have  pro- 
vided for  a  sale  of  the  lands  without  any  petition  or  notice 
whatever.  If  this  is  true,  the  legislature  could  thereafter 
pass  the  statute    in  question,  validating  sales  where  no 
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petition  had  been  filed;  when  the  particular  things  therein 
specified  appear. 

It  is  therefore  immaterial  whether  this  petition  in  ques- 
tion, and  the  citation  to  appear  at  the  hearing  thereon, 
were  void  in  consequence  of  the  failure  to  give  the  pre- 
scribed notice,  or  for  any  reason.  The  respondents'  title 
can  safely  rest  on  the  subsequent  proceedings  and  the 
curative  act  aforesaid,  under  the  conceded  facts  in  the  case. 
Therefore,  the  petition  for  a  rehearing  is  denied. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles,  and  Anders,  J  J., 
concur. 


As  to  sales  of  land  for  payment  of  debts,  see»  Shelton  v.  Hadlock,  62  Ck)nn. 
148.  supra,  p.  390;  Palmerton  v.  Hoop,  181  Ind.  28,  supra,  p.  222  ;  Hazleton 
V.  Bogardus,  6  Waah.  102,  i^fira,  p.  556;  Bateman  v.  Beitler,  15  Colo.  647, 
if^a,  p.  596. 


Helen  Cosgrove,  as  Administratrix,  etc. ,  Eespondent,  vs. 

H.  C.  Pitman  et  al,  Appellants. 

[108  California.  268.] 

Administratbix  —  Effect  of  marriage — Master  and  ser* 
VANT  —  Incompetency  of  fellow  servant  —  Habits. 

The  marriage  of  an  administratrix,  tliough  it  is  a  ground  for  a  proceeding  for 
her  suspension  and  removal,  does  not,  of  itself,  deprive  her  of  her  author- 
ity or  effect  her  right  to  maintain  an  action  brought  by  her  as  adminis- 
tratrix. 

An  employer  cannot  be  made  liable  for  injuries  to  a  servant  resulting  from  the 
negligence  of  a  fellow  servant  by  evidence  that  the  habit  of  the  latter  of 
using  intoxicating  liquors  was  so  notorious  that  the  employer  must  have 
known  of  it,  without  evidence  that  he  was  Intoxicated  at  the  time  of  the 
accident  and  that  the  accident  resulted  from  his  being  in  that  state. 

The  impairment  of  the  standing  of  the  fellow  servant  among  engineers  of  his 
class  and  employes  of  engineers  by  his  habit  of  drinking  and  the  master's 
knowledge  of  the  fact,  are  immaterial  if  he  was  not  addicted  to  the  habit 
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OeeaflKniany  taking  a  drink  or  occasionally  being  under  the  influence  of  liquor 
does  .not<K>D8titute  such  a  habit  of  drinking  as  to  make  a  person  incompe- 
tent to  .flianage  an  engine. 

In  bamk.  Appeal  from  Superior  Court,  city  and  county 
of  San  Francisco. 

Action  by  Helen  Cosgrove,  as  administratrix  of  the  estate 
of  James  Cosgrove,  against  H.  C.  Pitman  and  another  for 
damages  for  the  death  of  her  husband.  Judgment  for 
plaintiff,  and  defendants  appeal. 

fVtngfo,  Hayne  &  Boydy  for  appellants. 

Henry  E.  Highton,  for  respondent. 

Harrison,  J.  —  The  defendants  are  stevedores,  and  in 
August,  1885,  were  engaged  in  discharging  a  cargo  of  coal 
from  the  vessel  Henry  Hyde,  then  lying  at  one  of  the 
wharves  in  San  Francisco.  The  plaintiff's  intestate  was  in 
their  employ,  and,  while  so  engaged,  a  tub  of  coal,  which 
was  being  hoisted  from  the  hold  of  the  vessel,  swung 
around  so  that  it  might  be  emptied  into  another  vessel 
alongside,  and  struck  him  with  such  force  as  to  cause 
injuries  from  which  he  died.  The  plaintiff,  as  the  adminis- 
tratrix of  his  estate,  brought  this  action  against  the  defend 
ants  to  recover  the  damages  sustained  by  his  death,  alleging 
that  it  was  caused  by  reason  of  their  negligence.  The  coal 
was  hoisted  by  means  of  a  donkey  engine  on  the  wharf, 
which  was  in  charge  of  an  engineer  named  Murphy,  who, 
at  signals  from  another  employee,  started  and  stopped  the 
engine;  and  it  is  claimed  by  the  plaintiff  that  the  injury  to 
the  deceased  was  caused  by  the  negligence  of  this  engineer; 
and,  in  order  to  avoid  the  rule  of  law  which  exonerates  the 
employer  from  liability  to  an  employee  for  an  injury  result- 
ing from  the  negligence  of  a  fellow-servant,  the  plaintiff 
sought  to  show  that  Murphy  was  addicted  to  the  habit  of 
drinking  intoxicating  liquors,  and  that  this  fact  was  of  such 
notoriety  that  it  must  have  been  known  to  the  defendants, 
and  that  therefore  they  were  guilty  of  negligence  in  having 
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him  in  their  employ.  The  cause  was  tried  by  a  jury,  and  a 
verdict  rendered  in  favor  of  the  plaintiff.  The  defendants 
have  appealed. 

Murphy's  capacity  as  an  engineer,  aside  from  the  impair- 
ment of  such  capacity  by  reason  of  this  alleged  habit,  does 
not  seem  to  have  been  questioned  by  the  plaintiff,  and 
there  was  ample  evidence  of  such  capacity  shown  at  the 
trial.  The  plaintiff  did  not  attempt  to  show  that  Murphy 
was  intoxicated  at  the  time  of  the  accident,  nor  was  there 
any  evidence  of  that  purport  before  the  jury.  Murphy 
himself  testified,  and  there  was  no  evidence  tending  to  con- 
tradict his  statement,  that  he  was  not  intoxicated  on  the 
day  of  the  accident,  and  had  not  taken  any  intoxicating 
liquors  either  on  that  day  or  for  a  year  prior  thereto.  The 
testimony  of  Nagle  that  in  the  morning  of  that  day,  while 
Murphy  was  fixing  his  engine,  and  seemed  to  be  in  a  hurry, 
some  one  remarked,  **I  guess  he  is  drinking  a  little,"  is  not 
entitled  to  any  consideration  as  evidence  that  he  had  in 
fact  been  drinking. 

Upon  the  theory  of  the  plaintiff  that  the  injury  resulted 
from  the  negligence  of  Murphy,  if  she  would  charge  the 
defendants  with  the  results  of  this  negligence,  by  reason  of 
their  having  him  in  their  employ,  with  knowledge  of  his 
intemperate  habits,  it  was  necessary  for  her  to  show  that 
the  injury  was  in  some  respect  the  result  of  such  intem- 
perate habits.  Unless  the  accident  was  in  some  way  con- 
nected with  such  habit,  or  resulted  from  intemperance,  the 
habit  was  not  the  cause  of  the  negligence,  and  the  defend- 
ants could  not  by  reason  of  their  knowledge  of  this  habit 
be  rendered  liable  for  the  negligence  of  Murphy  resulting 
from  any  other  cause.  If  the  fact  of  Murphy's  habit  of  in- 
temperance at  or  about  the  time  of  the  accident  had  been 
shown,  the  jury  might  have  inferred  that  he  was  in  that 
condition  at  the  time  of  the  accident,  and  that  his  negli- 
gence was  the  result  of  this  condition.  Proof  of  his  being 
under  the  influence  of  liquor  at  the  time  of  the  accident 
would  be  presumptive  of  his  negligence,  and,  if  it  had  ap- 
peared by  direct  evidence  that  he  had  a  habit  of  intemper- 
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ance,  it  would  throw  upon  the  defendants  the  burden  of 
showing  that  he  was  not  then  in  that  condition  ;  but  proof 
that  he  had  at  some  previous  time  the  reputation  of  having 
the  habit  is  not  proof  of  the  fact  that  he  did  have  the  habit. 
To  allow  the  proof  of  his  reputation  for  drunkenness  to  be 
equivalent  to  estabhshing  the  fact  that  he  had  the  habit  of 
drunkenness,  and  from  that  to  make  the  further  inference 
that  from  his  habit  he  was  so  at  this  time,  would  be  to 
draw  an  inference  from  a  presumption.  Unless  facts  are 
shown  from  which  negligence  may  be  reasonably  inferred, 
a  jury  should  never  be  permitted  to  infer,  arbitrarily  and 
without  evidence,  that  there  was  negUgence.  When  a  fact 
is  established,  some  other  fact  may  be  justly  inferred  there- 
from, but  when  the  plaintiff,  instead  of  presenting  a  fact 
or  facts  from  which  the  negligence  of  the  defendant  may 
be  reasonably  inferred,  gives  to  the  jury  only  a  presump- 
tion drawn  from  other  facts,  the  jury  are  not  to  be  allowed 
to  infer  negligence  from  such  presumption.  An  inference 
cannot  be  drawn  from  a  presumption,  but  must  be  founded 
upon  some  fact  legally  established.  (See  Douglass  v. 
MitchelVs  Ex'r,  35  Pa.  St.  443.) 

For  the  purpose  of  estabhshing  this  habit  in  Murphy,  the 
plaintiff  offered  evidence  of  his  reputation  in  the  matter  of 
drinking,  and  also  the  testimony  of  certain  witnesses  that 
they  had  at  times  seen  him  ^^under  the  influence  "  of  liquor. 
None  of  the  witnesses  testified  that  they  had  ever  seen  him 
intoxicated,  or  that  he  was  in  fact  accustomed  to  habitual 
drinking.  It  was  shown  that  he  would  occasionally  drink, 
**to  be  sociable  and  pleasant,"  and  also  that  it  was  quite 
common  for  engineers  to  drink.  One  witness,  when  asked 
about  his  habits  with  respect  to  drink  prior  to  the  day  of 
the  accident,  said:  **  I  have  seen  him  take  a  drink  once  in  a 
while.  I  have  seen  him  when  he  was  pretty  full."  And 
when  asked  how  frequently  said:  **  Wfell,  not  very  often. 
It  might  be  once  a  week,  or  something  like  that."  Another 
witness,  when  asked  with  reference  to  his  habits  of  drink, 
said  that  '*  for  some  months  prior  to  1885  "  he  would  take  a 
drink  frequently,  and  that  quite  a  number  of  times  he  had 
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known  of  his  drinking  to  excess ;  that  for  four,  five  or  six 
years  before  the  trial  (March,  1891)  he  had  not  conducted 
himself  so  well  with  respect  to  drink,  and  a  great  many- 
would  not  employ  him.  The  witness  did  not,  however, 
state  when  or  how  frequently  he  had  known  of  his  drink- 
ing to  excess.  Another  of  the  plaintiff's  witnesses  testified 
that  the  *' standing"  of  Murphy  ''along  about  1885  "  was 
bad,  on  account  of  drinking,  and  that  among  the  pile 
drivers  for  four  or  five  years  prior  to  the  trial  he  was  not 
thought  to  be  a  ''safe "  man.  Another,  who  had  seen  him 
drink  in  1883,  said  that  since  that  time  "I  have  considered 
that  he  drank  too  much  whisky  to  take  care  of  an  engine. " 
He  does  not,  however,  state  that  he  had  had  any  knowl- 
edge of  Murphy's  habits  or  conduct  for  two  years  prior  to 
the  accident.  This  was  substantially  all  the  evidence  that 
was  given  by  the  plaintiff  for  the  purpose  of  showing  that 
Murphy  was  addicted  to  the  habit  of  drinking.  When  the 
evidence  was  offered,  the  defendants  reserved  the  right  to 
move  to  strike  it  out,  if  the  plaintiff  failed  to  bring  it  home 
to  them,  or  should  fail  to  show  that  Murphy  was  under  the 
influence  of  liquor  at  the  time  of  the  accident ;  and  at  the 
close  of  the  plaintiff's  case  they  made  this  motion,  and  it 
was  denied  by  the  court. 

This  motion  should  have  been  granted.  It  cannot  be  said 
that  to  take  an  occasional  social  drink,  or  even  to  be  occasion- 
ally under  the  influence  of  drink,  constitutes  a  habit  of 
drinking,  or  that  a  jury  would  be  authorized  to  infer  from 
such  evidence  that  the  man  had  been  rendered  incapable 
of  properly  managing  his  engine,  when  he  had  not  been 
drinking  for  a  year  prior  thereto.  Proof  of  specific  acts  is 
not  equivalent  to  proof  that  Murphy  had  either  this  reputa- 
tion or  the  habit.  "  Character  for  care,  skill,  and  truth  of 
witnesses,  parties  or  others,  must  all  alike  be  proved  by 
evidence  of  general  reputation,  and  not  of  special  acts.  (1 
Greenl.  Ev.  §§  461-469.)  Character  grows  out  of  special 
acts,  but  is  not  proved  by  them,  though,  indeed,  special 
acts  do  very  often  indicate  frailties  or  vices  that  are  alto- 
gether contrary  to  the  character  actually  established,  and 
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sometimes  the  very  frailties  that  are  proved  against  a  man 
may  have  been  regarded  by  him  in  so  serious  a  Ught  as  to 
have  produced  a  great  improvement  of  character."  {Frazier 
V.  Railroad  Co.j  38  Pa.  St.  110.)  The  instruction  of  the 
court  upon  this  proposition,  given  at  the  request  of  the 
plaintiff  —  that  * '  if  an  engineer  should  be  proved  skillful 
and  competent  to  run  a  dummy  engine  by  reason  of  his 
intelligence,  skill,  and  experience,  and  yet  should  be  un- 
steady and  unrehable  on  account  of  a  habit  of  drinking 
intoxicating  liquors  to  excess,  he  would  not  be  a  competent 
engineer,  within  the  meaning  of  the  law" — should  not 
have  been  given.  There  was  no  evidence  before  the  jury 
from  which  they  were  authorized  to  find  that  Murphy  had 
the  habit  of  drinking  intoxicating  liquors  to  excess,  or  that 
he  was  unsteady  or  unreliable  at  the  time  of  the  accident. 
While  proof  that  Murphy  had  a  general  reputation  for 
drunkenness  might  be  held  to  impute  to  the  defendants 
knowledge  of  such  reputation,  and,  consequently,  impose 
upon  them  the  necessity  of  making  inquiry  with  reference 
to  the  fact,  and  charge  them  with  the  consequences  of  not 
doing  so,  yet  such  proof  would  not  establish  the  fact  that 
he  was  in  reality  so  addicted,  and  it  might  be  that  the 
inquiry  by  the  defendants,  after  being  informed  of  the 
reputation,  would  show  that  the  reputation  was  without 
foundation ;  otherwise,  the  defendants  would  be  charged 
with  the  consequences  of  a  trait  that  never  existed.  Upon 
this  proposition  the  court  instructed  the  jury  as  follows : 
**  If  you  believe  from  the  evidence  that,  under  the  law  as 
explained  to  you  by  the  court,  James  Cosgrove  was  injured 
without  contributory  neghgence  on  his  own  part,  through 
the  negligence  of  the  engineer,  James  Murphy,  and  that 
the  said  James  Murphy  was  a  man  whose  habits  of  drink- 
ing had  impaired  his  standing  among  engineers  of  his  class, 
and  among  the  employers  of  such  engineers,  and  was  not  a 
safe  man  to  be  employed  to  run  a  dummy  engine  in  con- 
nection with  stevedoring  work  in  discharging  ships,  and 
that  the  defendants  knew,  or  by  reasonable  inquiry  might 
have  known,  these  facts,  and  that,  nevertheless,  they  em- 
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ployed  him  on  August  25,  1885,  to  run  the  engine  in  dis- 
charging coal  from  the  Henry  Hyde,  and  that  said  James 
Cosgrove  did  not  know,  and  had  no  means  of  knowing,  of 
the  engineer's  drunkenness  and  unfitness,  then  your  ver- 
dict should  be  for  the  plaintilBf . "  This  instruction  should 
not  have  been  given.  Aside  from  the  statement  impUed 
therein  that  the  drunkenness  and  unfitness  of  Murphy  was 
a  fact  in  the  case,  the  **  standing"  of  Murphy  among  engi- 
neers or  employers  was  an  immaterial  element  in  determin- 
ing his  capacity  or  negUgence.  It  was  relevant  only  for 
the  purpose  of  putting  the  defendants  upon  notice  that 
such  was  his  reputation,  and  that  they  were  bound  by  the 
consequences,  if  the  reputation  was  founded  upon  fact. 
The  knowledge  by  the  defendants  of  Murphy's  standing 
among  engineers  did  not  charge  them  with  any  negligence, 
if  he  did  not  in  reaUty  have  the  habit  of  drinking,  and,  as 
we  have  seen  above,  there  was  no  evidence  before  the  jury 
of  any  drunkenness  of  Murphy  at  the  time  of  the  accident, 
or  from  which  they  could  draw  the  inference  that  at  that 
time  he  had  a  habit  of  drinking. 

It  appeared  at  the  trial  that  the  plaintiff  was  the  wife  of 
the  deceased,  and  that  after  the  commencement  of  the  ac- 
tion, and  before  the  trial,  she  had  remarried.  .  The  defend- 
ants objected  that  by  her  remarriage  her  authority  as 
administratrix  was  extinguished,  and  she  could  no  longer 
maintain  the  action.  It  has  been  held,  however,  that  the 
marriage  of  an  executrix  does  not  eo  iiistantiy  deprive 
her  of  her  power  to  act,  but  is  merely  ground  for  a  pro- 
ceeding for  her  suspension  and  removal.  {Schroeder  v.  Su- 
perior Courty  70  Cal.  343;  11  Pac.  Rep.  651]  McMillan  v.  Hay- 
ward,  94  Cal.  357;  29  Pac.  Rep.  774,)  The  same  principles  ap- 
ply in  the  case  of  an  administratrix. as  an  executrix,  and 
there  was  therefore  no  error  in  this  ruling  of  the  court. 

As  the  case  is  to  be  remanded  for  a  new  trial,  we  do  not 
deem  it  proper  to  indicate  any  opinion  concerning  the 
weight  of  evidence  upon  the  issues  of  negUgence  or  con- 
tributory negUgence.  The  judgment  and  order  are  re- 
versed. 
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McFarland,  J.    I  concur. 

Fitzgerald,  J.    I  concur  in  the  judgment. 

Garoutte,  J.  It  is  claimed  that  the  accident  occurred 
by  reason  of  the  negligence  of  the  engineer,  a  servant  of 
the  defendants  and  a  fellow  servant  with  the  deceased.  To 
support  plaintiff's  case  under  this  state  of  facts,  it  was  not 
only  necessary  to  prove  that  the  engineer  was  intoxicated  at 
the  time  of  the  accident,  but  that  defendants  were  guilty  of 
negligence  in  employing  him.  It  was  proven  that  his  gen- 
eral reputation  for  sobriety  was  bad,  and  it  may  be  con- 
ceded, for  the  purposes  of  this  case,  at  least,  that  defend- 
ants were  lacking  in  the  exercise  of  due  and  proper  care  in 
hiring  such  a  man.  But  there  is  no  evidence  in  the  record 
that  he  was  intoxicated  at  the  time  of  the  accident,  and 
nothing  therein  from  which  we  are  justified  in  drawing 
an  inference  to  that  effect.     I  concur  in  the  judgment. 

De  Haven,  J.  I  concur  in  the  opinion  of  Mr.  Justice 
Garoutte. 


As  to  the  effect  of  the  re-marriage  of  an  administratrix,  see  Hamilton  v» 
Levy,  41  s.  c.  876,  888 ;  19  8.  E.  Rep.  610. 


Succession  of  Myra  Clark  Gaines. 

[46  Louisiana  Annual,  252.] 

Ancillary  administration — Distribution  of  ASSBTa 

The  assets  of  a  non-resident  decedent  should  be  transmitted  to  the  representa- 
tive appointed  by  the  court  of  the  domicile,  whenever  the  rights  of  citizens 
are  not  injuriously  affected. 

The  power  of  the  courts  to  order  such  transmission  is  undoubted  and  Is  a  con- 
sequence of  the  comity  of  states  and  friendly  nations. 
Vol.  VIII— 68 
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The  exercise  of  this  power  is  a  matter  of  discretion  depending  on  the  dream- 
stances  of  the  particular  case. 

The  only  surviving  executor  named  in  the  will  of  a  non-resident  being  a  resi- 
dent of  the  State  of  Louisiana,  the  creditors  of  the  estate,  and  the 
legatees  under  the  will  being  before  the  court  and  asking  to  be  paid  in 
that  state,  the  fund  in  the  hand  of  the  administrator  there  appointed  will 
be  ordered  to  be  distributed  there. 

Appeal  from  Civil  District  Court,  parish  of  Orleans. 

Petition  in  opposition  by  William  B.  Davenport,  tempor- 
ary administrator  in  the  state  of  New  York  of  Myra  Clark 
Gaines,  deceased,  and  others,  to  recover  surplus  assets  in 
the  hands  of  decedent's  Louisiana  administrator.  From 
the  judgment  rendered,  opponents  appeal. 

Browne  dk  Choate  and  Richard  De  Oray^  for  appellants 
Harman,  Benson,  Gaines,  and  Mazarat. 

FarroTy  Jones  dk  Kruttschnitt,  for  appellant  W.  B.  Dav- 
enport 

Thomas  J.  SemmeSj  for  appellees  the  administrator  and 
the  Whitney  heirs. 

Roiise  &  Qranty  for  appellees  the  Christmas  heirs. 

Watkiks,  J. — The  object  of  this  suit  is  the  recovery  by 
the  New  York  administrator  of  the  primary  succession  of 
the  deceased,  in  that  state,  of  the  residuum  of  assets  of  the 
ancillary  succession,  in  the  state  of  Louisiana,  from  the 
administrator  appointed  under  the  laws  thereof,  and  for 
their  removal  to  the  Probate  Court  of  Kings  county,  N.  Y., 
for  the  purpose  of  administration  and  distribution  under 
and  in  pursuance  of  the  laws  of  that  state,  and  of  the  pro- 
visions of  the  will  of  the  deceased,  therein  admitted  to 
probate. 

The  demand  of  the  New  York  administrator,  as  well  as 
that  of  certain  legatees  under  the  probated  will,  is  resisted 
mainly  on  two  grounds,  viz. : 

(1)  That  the  allowance  of  such  an  application  is  within 
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the  discretion  of  the  courts  of  this  state,  and  this  is  not  a 
proper  case  for  its  exercise. 

(2)  That  our  Civil  Code  requires  a  complete  administra- 
tion within  this  state  of  the  succession  of  non-residents, 
and  that  the  courts  of  this  state  should  deal  with  them  as 
if  they  were  domestic  estates. 

The  facts  necessary  to  be  stated  as  pertinent  to  the  issues 
involved,  and  in  order  to  a  clear  understanding  of  same, 
are  as  follows,  viz.:  On  the  5th  of  January,  1885,  Mrs. 
Gaines  made  her  will  in  the  city  of  New  Orleans,  and  died 
in  this  city  on  the  9th  of  that  month,  though  she  was  at 
that  time  a  citizen  and  resident  of  the  state  of  New  York, 
and  temporarily  absent  therefrom. 

Soon  afterwards  the  persons  named  in  said  will  as  joint 
testamentary  executors  thereof  presented  the  same  to  the 
Civil  District  Court  for  the  parish  of  Orleans,  in  Louisiana, 
for  probate,  but  its  probate  was  refused  on  the  ground  that 
it  was  informal,  and  not  entitled  to  probate  under  the  laws 
of  Louisiana;  though  reserving  proponents'  right  to  present 
said  will  in  Washington,  D.  C.,  the  supposed  residence  of 
the  deceased  at  the  time  of  her  demise. 

On  appeal  to  this  court  of  another  branch  of  the  case,  the 
judgment  of  the  lower  court  was  affirmed  (38  La.  Ann. 
123);  the  proponents  of  this  particular  will  having  acqui- 
esced in  the  judgment  rendered  in  the  court  below. 

There  subsequently  arose  a  controversy  in  the  courts  of 
this  state,  in  1889,  between  one  of  the  Christmas  grand- 
children and  one  of  the  Whitney  grandchildren,  over  the 
administration  of  the  Louisiana  succession  of  deceased;  and 
it  was  decided  in  the  favor  of  the  latter,  who  was  duly 
qualified  (42  La.  Ann.  699;  7  South.  Rep.  788);  the  sole 
asset  thereof  being  a  judgment  against  the  city  of  New 
Orleans  for  the  sum  of  $923,788.  Contemporaneously  with 
these  proceedings  in  Louisiana,  others  were  inaugurated  in 
the  Surrogate's  Court  of  Kings  county,  N.  Y.,  for  the  pur- 
pose of  obtaining  therein  the  probate  of  the  aforesaid  will 
of  Mrs.  Gaines,  and  which  resulted  in  a  judgment  of  the 
latter  court  on  the  24th  of  June,  1891,  probating  it;  and 
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thereunder  William  B.  Davenport,  of  New  York  was  ap- 
pointed temporary  administrator  of  the  decedent's  estate, 
in  pursuance  of  the  laws  of  that  state. 

Subsequently,  the  administrator  of  the  Louisiana  succes- 
sion of  deceased  filed  an  account,  wherein  are  exhibited 
sundry  large  amounts  as  having  been  paid  and  disbursed, 
and  certain  others  as  of  doubtful  validity,  the  payment 
whereof  ought  to  be  refused;  showing  a  large  cash  surplus 
to  his  credit,  unexpended. 

The  recognized  legal  heirs  of  the  deceased  appeared 
therein,  and  preferred  claim  to  this  surplus;  and  their  de- 
mands are  resisted  by  five  different  alleged  legatees  of  the 
deceased  under  the  will  that  was  probated  by  the  New 
York  court,— the  aggregate  of  whose  claims  being  about 
$55,000, — and  also  by  the  New  York  administrator. 

These  various  parties  appeared  by  way  of  oppositions  to 
the  account  and  the  demands  of  the  heirs  to  be  placed  in 
possession,  and  substantially  claimed  '^  that  the  balance  of 
the  funds  or  assets  here  remaining  after  the  payment  of  all 
debts  here  proved  should  be  paid  over  to  said  Davenport, 
temporary  administrator,  for  distribution  by  the  Surrogate's 
Court  aforesaid,"  coupling  with  their  demand  the  prayer 
that,  in  the  alternative,  that  said  relief  should  be  refused, 
the  court  should  order  the  Louisiana  administrator  to  pay 
same  out  of  the  funds  in  his  hands. 

The  special  averments  of  Davenport's  opposition  are  to 
the  efifect  that  there  are  large  legacies  that  were  created  by 
said  will,  and  debts  due,  and  others  contested,  which  must 
necessarily  be  adjusted,  paid,  or  rejected  by  the  New  York 
administrator  after  same  has  been  passed  upon  by  said 
Probate  Court;  and  for  that  purpose  he  prayed  ^'  that  the 
said  residue  of  the  estate  here  remaining,  after  the  payment 
of  all  the  debts  here  established,  be  paid  over  to  him  for 
administration  in  Kings  county,  N.  Y. 

Its  further  averment  is  that,  under  the  laws  of  New  York, 
he,  as  temporary  administrator,  has  all  the  powers  of  an 
administrator  with  a  will  annexed,  or  dative  testamentary 
executor  under  the  law  of  Louisiana,  and  that  there  are 
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large  legacies  created  by  said  will,  and  debts  due  by  per- 
sons domiciled  in  the  state  of  New  York,  and  also  amounts 
claimed  to  be  due  to  persons  there  domiciled,  which  claims 
and  debts  must  necessarily  be  adjusted,  and  paid  or  rejected, 
by  the  administrator  under  the  will  of  the  deceased  in  said 
county  of  Kings,  in  the  state  of  New  York. 

Its  further  averment  is  that  large  amounts  are  also  due 
for  attorney's  fees,  costs,  and  disbursements  in  the  matter 
of  the  probate  of  said  will,  and  in  the  matter  of  the  defeat 
of  another  so-called  ''wiU,"  commonly  known  as  the 
*'  Evans-  Will,"  and  that  aU  of  said  claims  should  be  passed 
upon  by  the  said  court  of  probate  of  the  domicile  of  said 
deceased. 

It  is  further  alleged  therein  that  the  administration  of 
the  deceased  estate  in  Louisiana  has  been  purely  auxiliary, 
and  for  the  purpose  of  paying  debts  due  creditors  of  the 
deceased  residing  in  this  state,  or  those  who  have  obtained 
judgments  in  the  courts  sitting  in  Louisiana. 

After  these  recitals  comes  the  opponent's  prayer  for  the 
surrender  and  delivery  to  him  of  the  surplus  of  funds  re- 
maining in  the  administrator's  hands  after  all  demands 
against  the  Louisiana  estate  have  been  paid  and  fully  satis- 
fied. 

The  foregoing  summary  of  established  facts,  and  the 
truth  of  opponents'  averments  of  fact,  are  conceded,  leav- 
ing for  discussion  and  decision  only  the  two  questions  of 
law  heretofore  propounded.  On  the  trial,  all  of  said  oppo- 
sitions were  dismissed,  and  the  administrator's  demands 
were  rejected;  the  judgment  reserving  the  right  of  the  leg- 
atees to  make  claim  for  their  legacies  from  the  Louisiana 
administrator,  or  heirs,  in  case  the  court  should  order  the 
registry  and  execution  of  the  decedent's  will. 

In  a  different  proceeding  in  the  same  succession,  in 
Louisiana,  the  lower  court  rejected  and  disallowed  the  will 
which  had  been  probated  in  New  York,  and  from  that 
judgment  an  appeal  was  prosecuted  to  this  court;  and  same 
has  this  day  been  decided,  and  the  judgment  appealed  from 
reversed.     (14  South.  Rep.  233.) 
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In  so  deciding,  the  purport  of  our  opinion  is  that  the  pro- 
bate of  said  will  in  New  York  is  recognized  "  to  the  extent 
necessary  to  make  it  the  basis  of  claims  predicated  upon  it 
as  such," — the  will  of  deceased. 

It  is  further  to  the  effect  that  the  administration  of  the 
estate  of  Mrs.  Gaines  in  Louisiana  is  ancillary  merely,  and 
that  the  administration  thereof  in  Kings  county,  N.  Y,  is 
the  primary  administration  of  her  estate;  same  having  been 
inaugurated  at  the  place  of  the  decedent's  domicile,  and 
predicated  upon  her  will.  It  is  further  held  that  these 
recognized  and  estabUshed  facts  must  be  given  effect  in  the 
courts  of  Louisiana  as  established  facts. 

It  necessarily  follows  from  that  judgment  that  the  oppo- 
nent^ cannot  make  claim  for  the  legacies  either  from  the 
Louisiana  administrator  or  heirs,  inasmuch  as  the  will  of 
the  deceased  has  not  been  ordered  to  be  registered  and  exe- 
cuted here.  And  just  here  it  must  be  observed  and  borne 
in. mind  that  this  controversy  contemplates  no  further  act 
of  administration  in  Louisiana,  but,  on  the  contrary,  it  pro- 
ceeds upon  the  opposite  hypothesis, — that  the  ancillary 
succession  here  has  been  closed  and  terminated  by  the  pay- 
ment of  all  the  claims  proved  or  provable  here,  only  con- 
templating the  removal  of  the  residue  of  assets  afterwards. 

Hence,  the  question  arises  whether  opponents  have  made 
out,  under  the  law,  a  proper  case  for  the  transfer  of  the 
residuum  of  the  ancillary  succession  in  Louisiana  to  the 
Probate  Court  in  Kings  county,  N.  Y. ,  for  the  administra- 
tion there  according  to  law  and  the  provisions  of  the  will. 

The  question  arose  and  was  decided  in  the  case  of  Ghra- 
villon  V.  Richard's  Ex^r.  (13  La.  293),  in  which  Judge  Eus- 
Tis,  as  the  organ  of  the  court,  expressed  the  opinion  of  the 
court  as  follows,  viz. : 

*'The  power  of  courts  to  order  the  remission  of  the 
funds  belonging  to  a  foreign  succession  to  the  representa- 
tives of  the  succession  authorized  to  receive  them  by  the 
courts  of  the  domicile  of  the  deceased,  we  consider  un- 
doubted. Its  exercise  is  necessarily  a  matter  of  discretion, 
depending  on  the  circumstances  of  each  case,  and  is  a  con- 
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sequence  of  that  comity  which  prevails  between  nations  in 
amity  with  each  other.  The  interests  of  commerce  and  of 
civiUzation  require  that  this  comity  should  be  carried  into 
effect  by  our  tribunals.  It  is  done  in  England  and  in  other 
states  of  the  Union,  in  analogous  and  similar  cases;  and, 
whenever  the  rights  of  our  citizens  are  not  affected  by  the 
act  to  be  done,  we  shall  feel  ourselves  bound  to  act  on  a 
principle  which  is  impressed  upon  us  equally  by  an  enlight- 
ened policy  and  a  certainty  that  it  will  tend  to  the  great 
purposes  of  justice.     *    *    * 

**  We  therefore  determine  that,  as  the  interests  of  no  one 
will  be  injured  thereby,  that  the  court  of  probates  ought  to 
have  placed  the  funds  of  the  estate  at  the  disposal  of  the 
syndics  and  curator  of  the  vacant  estate,  for  the  purpose  of 
their  being  transmitted  to  the  place  of  domicile  of  the  de- 
ceased for  distribution." 

The  same  principal  was  recognized  and  reannounced  in 
Mourain  v.  Poydras  (6  La.  Ann.  151),  and  again  in  Succes- 
sion  of  Taylor  (28  La.  Ann.  367),  and  we  are  aware  of  no 
decision  of  this  court  to  the  contrary. 

The  cases  cited  by  counsel  for  the  Louisiana  administra- 
tor and  heirs  Henderson^s  Heirs  v.  Rost  (15  La.  Ann.  405), 
and  Succession  of  Butler  (30  La.  Ann.  890),  are  dissimilar 
to  this  case,  in  that  the  demands  of  foreign  adminis- 
trators were  rejected  on  the  ground  that  they  exhibited 
no  legal  title  to  interfere  with  existing  administrations 
under  the  local  law  before  same  had  been  concluded  by  the 
payment  of  debts  and  charges  against  the  ancillary  succes- 
sion. 

Nor  are  the  provisions  of  article  1220  of  tlje  Civil  Code 
opposed  to  the  principle  we  have  quoted  from  the  cases 
cited;  the  evident  intention  of  that  article  being  to  require 
the  administration  of  the  successions  of  persons  domiciled 
out  of  the  state  only  to  the  extent  of  paying  debts  by  them. 
The  legislative  act  of  1842  simply  requires  a  foreign  execu- 
tor to  furnish  bond  and  security  before  he  can  undertake 
the  administration  of  an  estate  in  Louisiana. 

On  this  question  the  New  York  jurisprudence  conforms 
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to  our  own.  (See  Despard  v.  Churchill^  53  N.  Y.  192,  and 
Parsons  v.  LymaUy  20  N.  Y.  103.)  The  Supreme  Court  has 
likewise  held  in  Wilkins  v.  Ellett  (9  Wall.  740). 

In  the  brief  of  the  opponents'  counsel  the  following  per- 
tinent questions  are  propounded,  viz.:  ^'If  the  power  of 
the  foreign  executor  to  receive  the  assets  belonging  to  an 
estate,  and  which  are  beyond  the  territory  of  the  state  in 
which  he  is  appointed,  is  denied,  and  he  has  no  right  to  ask 
the  administrator  of  the  ancillary  estate  to  turn  the  resid- 
uum over  to  him,  how,  we  ask,  is  the  i*esiduum  ever  to 
get  to  the  parent  or  primary  administration  for  distribu- 
tion i  If  the  foreign  executor  must  apply  and  qualify  here, 
and  become  an  officer  of  this  court,  how  is  he  to  get  the 
fund  in  this  court  to  the  court  under  which  the  parent  suc- 
cession is  being  administered  ?  Must  he,  as  an  officer  of 
this  court,  settle  with  himself  as  an  officer  of  the  other 
court  ?  And,  if  yes,  does  he  then  do  anything  more  than 
he  is  asking  to  have  done  now,  to- wit,  to  have  an  officer  of 
this  court  turn  over  the  remaining  residuum  to  the  officer 
of  that  other  court  ?  If  his  right  to  receive  is  only  (in  a 
case  like  the  present,  where,  under  the  law  of  New  York, 
he  is  vested  with  title)  co-extensive  with  the  territorial 
limits  of  the  state  of  his  appointment,  how  is  he,  when 
made  an  officer  of  this  court,  with  a  grant  of  power  which 
can  only  be,  on  the  same  theory,  co  extensive  with  the 
limits  of  this  state,  to  get  the  personal  property  here  beyond 
the  limits  of  this  state? 

If  such  was  the  law,  the  personal  property  here  could 
never  be  gotten  beyond  the  limits  of  the  state  where  the 
same  may  be  found,  to  pay  the  debts  and  legacies  that 
might  be  due  at  the  testator's  domicile.*' 

In  our  opinion,  these  questions  find  a  correct  answer  and 
solution  in  the  decisions  above  quoted  ;  and,  on  the  authority 
of  the  sound  principles  of  jurisprudence  therein  formulated, 
we  hold  that  the  New  York  administrator  is  legally  and 
rightfully  entitled  to  have  the  residuum  of  the  assets  of  the 
succession  of  the  deceased,  remaining  in  the  hands  of  the 
Louisiana  administrator  after  all  debts  and  charges  therein 
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have  been  fully  paid  and  discharged,  removed  into  the  Sur- 
rogate's Court  of  Kings  county,  state  of  New  York,  there 
to  be  administered  and  distributed  according  to  law,  and  in 
conformity  with  the  will  of  the  deceased. 

We  further  hold  and  decide  that  the  oppositions  were 
incorrectly  overruled  and  dismissed,  and  that  same  should 
be  reinstated  and  sustained,  to  the  extent  of  authorizing 
the  transfer  of  the  residuum  of  the  assets  to  the  SuiTOgate's 
Court  of  Kings  county,  N.  Y.,  the  rights  of  the  opposing 
legatees  to  there  assert  their  claims  being  fully  reserved. 

We  further  hold  and  decide  that  the  demand  of  the  legal 
heirs  to  be  put  into  possession  of  said  residuum  of  assets,  as 
an  inheritance,  was  improperly  sustained,  and  must  be  re- 
jected and  disallowed. 

It  is  therefore  ordered  and  decreed  that  the  judgment 
appealed  from  be  amended  and  reversed  in  the  following 
particulai-s,  viz. :  First.  By  rejecting  and  disallowing  the 
demands  of  the  legal  heirs  of  Mrs.  Gaines  to  be  placed  in 
possession  of  the  residuum  of  the  assets  of  her  ancillary 
succession  after  debts  and  charges  have  been  paid.  Second. 
So  as  to  reinstate  the  oppositions  of  the  legatees  and  of  the 
New  York  administrator,  and  to  recognize  and  specially 
reserve  the  right  of  said  legatees  to  present  their  demands 
in  the  New  York  court  conformably  to  law,  and  to  have 
same  therein  judicially  determined  contradictorily  with  said 
New  York  administrator.  Third.  So  as  to  sustain  the  de- 
mands of  the  opponents,  requiring  the  residuum  of  assets 
in  the  hands  of  the  administrator  of  the  ancillary  succession 
in  Louisiana  to  be  transferred  to  the  Surrogate's  Court  of 
Kings  county,  state  of  New  York. 

And  it  is  further  ordered  and  decreed  that  the  demands 
of  the  legal  heirs  to  be  placed  in  possession  of  the  residuum 
of  the  succession  be  rejected  and  disallowed  ;  that  the  rights 
of  the  opposing  legatees  be  reserved  to  present  and  have 
their  claim  determined  in  the  New  York  court  without  prej- 
udice ;  and  that  the  administrator  of  the  ancillary  succes- 
sion in  Louisiana  be  ordered  and  required  to  transmit,  in 
proper  form  of  law,  to  the  Surrogate's  Court,  Kings  county, 
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N.  Y.,  the  residuum  of  assets  remaining  in  his  hands  after 
all  debts  and  charges  against  said  ancillary  succession  have 
been  paid  and  discharged. 

It  is  further  and  finally  ordered  and  decreed  that  in  the 
foregoing  particulars  the  account  of  the  administrator  be 
amended  and  in  all  other  respects  approved,  and  that,  as 
amended,  the  judgment  appealed  from  be  aflftrmed ;  costs 
of  oppositions  and  appeal  to  be  taxed  against  administrator 
and  appellees. 

Parlange,  J.,  takes  no  part. 

On  the  Matter  of  Behearing. 

(February  12,  1894.) 

Breaux,  J.  The  appellees  applied  for  a  rehearing,  and 
for  a  modification  of  the  decree  so  as  to  allow  payments 
here  to  the  legatees  under  the  will.  In  their  application 
the  legatees  represent  that  all  the  legatees  are  before  the 
court.  They  allege  that  the  records  do  not  disclose  that 
Mrs.  Gaines  was  indebted  in  New  York,  and  that  there  is 
no  legal  necessity  to  send  the  legatees  to  that  city  to  get 
their  money  ;  that  no  creditor  from  New  York  has  asked  a 
transfer  of  the  funds  to  that  state ;  and  that  the  transfer 
of  the  funds  is  a  matter  of  discretion,  depending  upon  the 
circumstances  of  each  case. 

This  court  having  decreed  that  the  domicile  of  Mrs.  Gaines 
was  in  New  York,  attention  is  directed  to  the  fact  that 
though  the  decedent  was  domiciled  in  New  York,  and  the 
administration  was  auxiliary,  only,  in  this  state,  the  lega- 
tees, distributees,  and  creditors  may  recover  amounts  due 
them  out  of  the  assets  here. 

In  support  of  the  application  the  following  cases  were 
cited:  In  re  Hughes  (95  N.  Y.  55),  Harvey  v.  Richards  (I 
Mason,  381).  Speaking  for  the  court,  Judge  Story,  regard- 
ing the  lex  ret  sitoe,  in  this  last  case,  says  :  "  Why  should 
not  legatees  and  distributees  be  entitled  to  recover  out  of 
the  assets  here,  as  well  as  creditors  ?    It  is  true  that  lega- 
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tees  claim  by  the  bounty  of  the  testator,  but  it  is  a  legal 
right,  as  fixed  and  vested  as  the  right  of  a  creditor.  And, 
as  to  distributees,  the  case  is  still  stronger ;  for  that  rests, 
not  on  the  bounty  of  the  intestate,  but  on  the  law  of  the 
land,  which  at  the  same  time  enables  the  creditor  to  receive 
his  debt  out  of  the  assets,  and  the  next  of  kin  to  claim  the 
residue." 

Upon  the  authority  of  this  decision  from  which  we  have 
just  quoted,  appellees  principally  relied  in  their  application 
for  a  rehearing.  The  appellants  also  filed  a  brief  on  the 
application  for  a  rehearing,  from  which  we  quote:  *^The 
validity  of  the  will  of  Mrs.  Gaines  being  fully  established- 
First,  by  the  decision  of  the  Surrogate's  Court  of  Kings 
county,  N.  Y.,  declaring  it  to  be  the  last  will  of  the  testa- 
trix, and  a  valid  will  of  real  and  personal  estate  ;  second, 
by  the  recognition  thereof  as  such  last  will  by  decree  of  this 
court  in  No.  11,193  (14  South.  233) ;  and,  third,  by  the  ad- 
mission of  all  parties  in  interest  now  before  the  court,  in 
their  application  for  the  modification  of  the  decree  herein. 
— the  title  of  the  legatees  to  their  respective  amounts  therein 
named  is  beyond  dispute,  for  they  are  settled  by  both  the 
judgment  of  the  court  and  the  admission  of  all  parties  in 
interest. 

^'This  being  the  case,  it  can  make  no  difference  where  the 
legacies  provided  for  in  the  will  are  paid, — whether  in  the 
home  or  the  ancillary  succession."  The  court  ordered  that 
the  parties  in  interest  be  heard  regarding  the  modification 
of  our  decree,  so  as  to  avoid,  as  much  as  possible,  the  in- 
curring of  further  costs  and  expenses  at  the  home  succes- 
sion, where  there  are  no  assets. 

At  this  hearing  all  the  parties  in  interest  were  present, 
and  consented  to  a  modification  of  our  former  decree,  in 
order  that  the  respective  claims  represented  be  paid  here, 
except  the  counsel  for  the  administrator  of  the  home  suc- 
cession, in  New  York,  who,  though  not  a  party  to  the 
agreement,  interposed  no  special  objection,  but  asked,  if 
modification  of  the  decree,  as  applied  for,  be  granted,  that 
the  rights  of  his  client,  the  temporary  administrator,  and 
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of  all  creditors  who  might  recover  through  his  administra- 
tion of  the  home  succession,  in  New  York,  be  reserved,  that 
the  validity  of  these  claims  and  charges  may  be  established 
before  the  court,  contradictorily  with  the  other  parties  in 
interest,  in  the  settlement,  in  so  far  as  relates  to  the  succes- 
sion funds  here. 

Under  the  circumstances,  payment  can  be  ordered  by  the 
court  of  all  funds  in  this  state.  A  final  settlement  may  be 
made  of  the  succession,  so  far  as  relates  to  these  funds. 
The  consent  of  the  legatees  and  of  the  creditors  of  the  suc- 
cession support  the  application  to  pay  the  funds  on  hand  to 
the  legatees,  distributees,  and  creditors.  It  would  serve  no 
useful  purpose  to  compel  the  interested  parties  and  all 
claimants  to  abandon  their  pleas  here,  in  a  court  of  compe- 
tent jurisdiction,  to  renew  them  in  another  tribunal.  The 
funds,  being  within  the  court's  jurisdiction,  may  be  paid 
here,  and  included  in  the  settlement  of  the  ancillary  suc- 
cession in  this  state. 

The  question  of  the  judicial  agency  through  which  the 
settlement  shall  now  be  made  arises.  Shall  the  present  ad- 
ministrator continue  in  the  discharge  of  his  trust,  or  shall 
an  executor  qualify  under  the  will  ?  It  devolves  upon  us  to 
determine. 

The  last  will  and  testament  of  Myra  Clark  Gaines  ap- 
points two  executors.  One  of  the  two  survives,  and  is  a 
resident  of  the  city  of  New  Orleans.  This  will  has  been 
probated,  and  recognition  given  by  this  court  to  the  au- 
thority of  a  judgment  pronounced  in  a  sister  state,  probat- 
ing the  will,  and  ordering  the  execution  of  its  terms.  The 
judgment  having  been  rendered  by  the  court  having  juris- 
diction of  the  domicile  of  the  testatrix,  a  validity  now  exists 
not  previously  recognized.  It  follows  that  the  payment 
should  be  made  by  the  executor  named  by  the  testatrix,  and 
that  these  funds  should  be  under  his  administration.  The 
present  administrator  will  have  to  account  to  the  executor 
appointed  under  the  will. 

It  was  stated  in  argument  for  a  rehearing  that  certain 
payments  had  been  made  by  the  administrator  here  on  cer- 


SUCCESSION  OF  GAINES.  549 

tain  legacies ;  and  it  was  said  on  behalf  of  the  appellants 
that  these  payments  should  be  ignored,  and  that  the  assets 
should  be  accounted  for  by  the  administrator  to  the  execu- 
tor, without  reference  to  these  payments.  That  issue  not 
being  before  the  court,  it  is  not  decided,  but  left  to  be  first 
passed  upon  by  the  court  of  the  first  instance.  All  rights 
are  reserved  to  the  administrator,  contradictorily  with  the 
executor  who  may  be  appointed,  to  prove  the  legality  and 
correctness  of  these  payments  on  legacies  and  advances  to 
the  heirs,  if  any  have  been  made. 

It  is  therefore  ordered,  adjudged,  and  decreed  :  That  this 
case  be  remanded  to  the  court  a  qua^  to  be  proceeded  with 
in  accordance  with  law  and  the  views  herein  expressed. 
That  the  legacies,  debts,  and  charges  be  paid  here,  and  com- 
plete settlement  made  with  legatees,  distributees,  and  cred- 
itors, to  the  extent  of  the  funds  on  hand,  and  that  a  final 
accounting  be  given  and  final  account  filed  by  the  execu- 
tor of  his  administration  of  these  funds,  and  of  the  ancillary 
succession  in  this  state. 

A.f  ter  all  legal  claims  and  charges  on  the  part  of  legatees, 
distributees,  and  creditors  shall  have  been  paid,  and  all  en- 
titled to  any  part  of  these  funds  settled  with,  if  there  be  a 
residuum,  as  per  final  account  of  the  executor,  that  the 
residuum  be  transferred  to  the  legal  representative  of  the 
estate  authorized  to  receive  it,  in  the  Surrogate's  Court  of 
Kings  county,  N.  Y. 

That  upon  proper  application  an  executor  be  appointed 
to  execute  the  will  of  Myra  Clark  Gaines,  of  January  5, 
1885,  probated  in  the  SuiTogate's  Court  of  Kings  county, 
N.  Y.,  on  24:th  June,  1891.  That  he  execute  the  will  after 
having  qualified,  and  that  he  account  as  herein  ordered. 
That  the  administrator  of  the  succession  in  this  state  shall 
account  to  the  executor  thus  appointed  for  all  amounts  re- 
ceived by  him,  and  for  all  disbursements,  and  render  full 
account  of  his  gestion. 

That  all  questions  of  the  validity  and  the  effect  of  pay- 
ments made  by  the  administrator  are  left  to  be  in  the  first 
instance  passed  upon  by  the  court  of  original  jurisdiction. 
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with  all  needful  rights  to  protect  their  respective  interests 
reserved. 

That  all  the  rights  of  the  temporary  administrator 
appointed  by  the  Surrogate's  Court  of  Kings  county,  N.  Y., 
be  reserved,  in  order  that  he  may  recover  all  amounts  due 
him,  and  that  all  creditors  with  valid  claims  be  paid  in  the 
rank  due,  and  to  the  extent  the  funds  will  pay  them.  This 
includes  all  valid  claims  and  charges,  whether  presented 
through  the  temporary  administrator,  or  independently  of 
his  trust — all  to  be  proved  up  and  recovered  contradictorily 
with  all  parties  in  interest. 

Our  former  decree  is  set  aside,  in  so  far  as  it  may  be 
necessary  to  make  it  conform  to  our  decree  at  this  time — 
that  portion  which  reads:  "First.  By  rejecting  and  dis- 
allowing the  demands  of  the  legal  heirs  of  Mre.  Gaines  to 
be  placed  in  possession  of  the  residum  of  the  assets  of  her 
ancillary  succession  after  debts  and  charges  have  been  paid. 
Second.  So  as  to  reinstate  the  opposition  of  the  legatees 
and  of  the  New  York  administrator,  and  to  recognize  and 
specially  reserve  the  rights  of  said  legatees  to  present  their 
demands  in  the  New  York  Court  conformably  to  law,  and 
to  have  same  judicially  determined  contradictorily  with  said 
New  York  administrator." 

That  this  copied  portion,  and  all  of  the  original  decree,  is 
only  changed,  amended,  and  annulled  to  the  extent  and  in 
these  respects  necessary  to  make  it  conform  with  the 
decree  now  rendered.  This  amending  and  annulling,  as 
made,  has  become  necessary  in  order  to  carry  out  the 
agreement  of  the  interested  parties.  In  all  other  respects 
than  that  before  provided,  our  original  decision  remains. 

The  case  having  been  argued,  and  the  agreement  made 
by  counsel  considered,  our  decree  is  changed  as  above  with- 
out further  hearing.  Without  the  necessity  for  a  rehearing, 
the  modification  is  made,  and  rehearing  is  therefore  re- 
fused. 


Distribution  in  ancillary  administration.— The  duty  of  the  administn- 
tor  is  confined  to  the  collection  of  the  assets  in  the  jurisdiction  of  his  appoint- 
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ment,  the  payment  of  the  debts  in  that  jurisdiction,  if  any,  and  the  transmission 
of  tlie  iiesidue  to  the  administration  at  the  place  of  domicile.  Fretwell  v.  Mc- 
Lemore,  52  Ala.  124,  138;  Gibson  v.  Dowell,  42  Ark.  164, 167;  Fay  v.  Haven, 
44  Mass.  (8  Met.)  109.  114;  Goodall  v.  Marshtill,  11  N.  H.  88.  90. 

The  ancillary  administration  is  made  subservient  to  the  claims  of  domestic 
creditors.  Harris  v.  Mahorner,  14  Ala.  829,  888;  Hatchett  v.  Berney,  65  Ala. 
89,  46;  Fellows  v.  Lewis,  65  Ala.  343,  852;  Perkins  v  Stone,  18  Conn.  270, 
275;  Richards  v.  Butch,  8  Mass.  508,  515;  Stevens  v.  Gaylord,  11  Mass.  257, 
269;  Dawes  v.  Head,  20  Mass.  (8  Pick.)  128,  145;  Davis  v.  Estey,  25  Mass.  (8 
Pick.)  475,  476;  Spraddling  v.  Pipkin,  15  Mo.  118.  188;  Goodall  v.  Marshall, 
11  N.  H.  88,  91;  Despard  v.  Churchill,  53  N.  Y.  192,  200;  Re  Hughes,  95  N. 
Y.  55,  60;  Carroll  v.  Hughes,  5  Redf.  (N.  Y.)  887,  843;  Carmichael  v.  Ray,  5 
Ired.  Eq.  (N.  C.)  865,  367;  Moye  v.  May,  8  Ired.  Eq.  (N.  C.)  181,  184;  Carson 
V.  Gates,  64  N.  C.  115,  116;  Parker's  Appeal.  61  Pa.  St.  478,  484;  Gravely  v. 
Oravely,  25  S.  C.  1,  20;  Gilchrest  v.  Cannon,  1  Cold.  (Tenn.)  581,  587;  St. 
John  V.  Hodges,  9  Baxt.  (Tenn.)  834,  342;  Hunt  v.  Fay,  7  Vt.  170,  182. 

In  some  states  the  ancillary  administration  is  said  not  to  be  liable  to  the 
claims  of  foreign  creditors.  Barry's  Appeal,  88  Pa.  St.  181,  138;  Churchill  v. 
Boyden,  17  Vt.  3i9,  321.  When  the  domestic  debts  are  paid,  the  residue  will 
ordinarily  be  transmitted  to  the  administrator  of  the  domicile  for  distribution. 
Equitable  Life  Ass.  Soc.  v.  Vogel's  Executrix,  76  Ala.  441,  447.  But  the  ten- 
dency of  the  more  recent  cases  seems  to  be  to  accord  to  non-resident  creditors 
the  right  to  prove  their  claims  under  an  ao ciliary  administration.  Miner  v. 
Austin,  45  Iowa,  221,  226;  Dawes  v.  Head,  20  Mass.  (8  Pick.)  128, 146;  Goodall 
v.  Marshall,  11  N.  H.  88.  94;  Findley  v.  Gidney,  75  N.  C.  895,  896;  Hays  v. 
Cecil,  16  Lea.  (Tenn.)  160, 1 68.  If  the  estate  is  insolvent,  creditors  in  the  ancillary 
jurisdiction  will  not  be  paid  in  full  to  the  prejudice  of  the  creditors  elsewhere,  but 
will  receive  &piv  rata  dividend  only.  Perkins  v.  Stone,  18  Conn.  270, 275;  Davis 
V.  Estey,  25  Mass.  (8  Pick.)  475,  476.  And  if  a  claim  has  been  allowed  at  the 
place  of  the  principal  administration,  it  should  receive  no  more  in  the  ancillary 
administration  than  will  amount  in  the  aggregate  to  the  percentage  paid  to 
those  whose  claims  are  allowed  in  the  ancillary  administration  alone.  Miner 
y.  Austin,  45  Iowa,  221,  227.  And  it  has  been  held  that  if  the  estate  is  insol- 
Tent,  foreign  creditors  cannot  claim  against  the  ancillary  administration. 
Dawes  v.  Head,  20  Mass.  (3  Pick.)  128^  144. 

It  was  at  one  time  held  that  the  distributees  have  no  claim  against  the  ancil- 
lary administration.  Tread  well  v.  McLemore,  52  Ala.  124, 133;  Richards  v. 
Dutch.  8  Mass.  505,  515.  But  it  was  also  said  that  if  any  of  the  citizens  of  the 
ancillary  Jurisdiction  claim  as  distributees,  distribution  will  be  made  there. 
Spraddling  v.  Pipkin.  15  Mo.  108,  133.  But  not  on  the  application  of  foreign 
distributees.  Parker's  Appeal.  61  Pa.  St.  478,  484.  And  that  the  residue 
would  be  transmissible  to  the  domiciliary  administrator.  Childress  v.  Bennett, 
10  Ala.  751.  752;  Harrison  v.  Mahorner,  14  Ala.  829,  833;  Hatchett  v.  Berney. 
Co  Ala.  39,  46;  McCard  v.  Thompson,  92  Ind.  565,  569;  Adams*  Heirs  v. 
Adams*  Admr.  11  B.  Monr.  (Ky.)  77,  79;  Clark  v.  Clement,  33  N.  H.  563,  568; 
Parsons  v.  Lyman,  20  N.  Y.  103,  120.  But  the  tendency  In  most  of  the  states  is 
to  hold  that  it  may  either  be  so  transmitted  or  be  distributed  in  the  forum  of 
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the  ancillary  administration.  Fret  well  v.  McLemore.  52  Ala.  124,  184;  Wright 
V.  Phillips,  56  Ala.  69,  82;  Young  v.  Wittenmyre,  22  111.  App.  496,  500; 
Mouraio  v.  Poydras,  6  La.  Ann.  151,  152;  Cassily  v.  Meyer,  4  Md.  1,  7;  Wil- 
liams V.  Williams,  5  Md.  476,  470;  Stevens  v.  Qaylord,  11  Mass.  256,  264; 
Porter  v.  Kortrecht,  54  Miss.  67,  70;  Heydock's  Appeal,  7  N.  H.  496,  503; 
Parsons  v.  Lyman,  20  N.  Y.  108;  Despard  v.  Churchill,  58  N.  Y.  192.  200;  Re 
Hughes,  95  N  Y.  65,  60;  Carmichael  v.  Ray,  5  Ired.  Eq.  (N.  C.)  365;  Adlum'a 
Appeal,  6  Phil.  (Pa.)  847;  Moses  v.  Hart's  Admr.,  25  Gratt.  (Va.)  795,  811; 
Price  V.  Mace,  47  Wis.  23;  1  Am.  Prob.  Rep.  78.  Whether  the  residuum 
shall  be  transmitted  to  the  principal  administration  or  distributed  in  the  ancil- 
lary forum  is,  in  the  language  of  Judge  Story,  "A  matter,  not  of  jurisdictioD, 
but  of  judicial  discretion,  depending  on  the  circumstances  of  the  particular 
case."  Harvey  v.  Richards,  1  Mass.  881,  418;  United  States  v.  Cox,  59  U.  8. 
(18  How.)  100, 105;  Fretwell  v.  McLemore,  52  Ala.  124, 184;  Wright  v.  Phillips, 
56  Ala.  69,  82;  Young  v.  Wittenmyre,  22  III.  App.  496,  500;  Mourain  v.  Poy- 
dras, 6  La.  Ann.  151,  152;  Cassilly  v.  Myer,  4  Md.  1,  7;  WUliams  v.  Williams. 
6  Md.  467,  470;  Portee  v.  Kortrecht,  54  Miss.  67,  70;  Parsons  v.  Lyman,  20 
N.  Y.  108;  Despard  v.  Churchill,  58  N.  Y.  192,  200;  In  re  Hughes,  95  N.  Y. 
65.  60;  Churchill  v.  Ray,  5  Ired.  Eq.  (N.  C.)  865;  Moses  v.  Hart's  Admr.,  25 
Grat.  (Va.)  795,  811. 

The  established  rule  now  is  that,  in  regard  to  creditors,  the  administration  is 
governed  altogether  by  the  law  of  the  forum.  Harrison  v.  Sterry,  9  U.  8. 
(5  Cranch.)  299;  Smith  v.  Union  Bank,  80  U.  S.  (5  Pet.)  518,  528;  McElmoyle 
V.  Cohen,  88  U.  S.  (18  Pet.)  812;  Olivier  v.  Townep,  2  Manrt.  N.  S.  (La.)  93,  99; 
DeSobey  v.  DeLaister,  2  Harr.  &  J.  (Md.)  193,  224;  Dawes  v.  Head,  20  Mass. 
(8  Pick.)  128;  Porter  v.  Kortrecht,  54  Miss.  67,  69:  Gkwdall  v.  Marshall,  11  N. 
H.  88,  91;  Holmes  v.  Remsen,  20  Johns.  265;  Moyer  v.  May,  8  Ired.  Eq.  (N. 
C.)  181,  134;  Carson  v.  Gates,  64  N.  C.  115,  116;  Milne  v.  Moreton.  6  Binn. 
(Pa.)  353,  361;  Miller's  Estate.  3  Rawle,  (Pa.)  812;  St.  Johns  v.  Hedges,  9  Baxt. 
(Tenn.)  834.  But  if  the  distribution  of  the  surplus  is  made  by  the  court  of  the 
ancillary  administration  it  will  follow  the  lex  dotnicilii,  Mackay  v.  Cox,  59 
U.  S.  (18  How.)  100,  105;  Harris  v.  Mahonner,  14  Ala.  829,  837;  Young  v. 
Wittenmyre,  22  111.  App.  496,  500;  Goodall  v.  Marshall,  11  N.  H.  88;  Despard 
V.  Churchill,  53  N.  Y.  192, 199;  Re  Hughes,  95  N.  Y.  55,  60;  Suarez  v.  Mayor. 
2  Sand.  Ch.  (N.  Y.)  173, 177;  SchuUz  v.  Pulver,  5  Pare.  (N.  Y.)  182:  8.  C.  11 
Wend.  368;  Carmichael  v.  Ray.  5  Ired.  Eq.  (N.  C.)  865;  Tucker  v.  Condy.  10 
Rich.  Eq.  (S.  C.)  12, 10;  Cureton  v.  Mills,  18  8.  C.  409.  416;  Gravely  v.  Gravely, 
25  S.  C.  1,  22;  Price  v.  Mace,  47  Wis.  28;  1  Am.  Prob.  Rep.  73,  76. 

The  effect  of  the  Mississippi  statute  is  to  abolish  ancillary  admlnistration^and 
personal  property  is  distributed  according  to  the  laws  of  that  state  without  re- 
gard to  the  law  of  the  domicile.  Carroll  v.  McPike,  53  Miss.  569;  Partee  v. 
Kortrecht,  54  Miss.  67,  70. 
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Smythe  vs.  Smythe. 

[90  Virginia,  688.] 

Life  estate — Limitation  over— Power  to  sell — Condition 

IN  restraint  of  marriage. 

A  bequest  of  property  for  life,  the  use  and  enjoyment  being  given  in  unre- 
stricted terms,  with  the  right  to  sell  and  convey  the  real  estate  if  desirable, 
the  desire  being  expressed  that  the  proceeds  be  safely  invested  and  the 
consumption  of  the  principal  avoided  as  far  as  possible  with  a  gift  over  of 
the  remainder,  passes  a  life  estate  only,  and  the  limitation  over  is  good. 

A  condition  in  such  bequest  that  the  devisees  remain  sole  and  a  gift  over  to 
the  other  on  the  marriage  of  the  one  are  void. 

The  devisees  have  a  right  to  sell  and  convey  the  fee. 

Appeal  from  Circuit  Court,  Tazewell  county. 

Appeal  from  decree  in  suit  by  Kate  Smythe  against 
Mattie  B.  Smythe  and  others  for  the  construction  of  a  will 

Henry  &  Chraham^  for  appellant. 

J,  H.  Stttartf  for  appellees. 

Fauntleroy,  J. — The  suit  is  a  friendly  suit,  instituted  to 
obtain  a  judicial  construction  of  the  last  will  and  testament 
of  Caroline  H.  Peery,  deceased,  and  for  the  ratification  and 
confirmation  by  the  court,  of  a  provisional  contract  for  the 
sale  of  the  real  estate  devised  by  the  said  wilL 

The  will  is  as  follows:  ''I  give  and  bequeath  to  my 
two  sisters,  Kate  A.  and  Mattie  R.  Smythe,  all  my  estate 
of  every  kind,  both  real  and  personal,  of  which  I  may  die 
seized,  to  be  by  them  used  and  enjoyed  during  their  natural 
hves.  But  the  benefits  of  this  bequest  are  to  continue  to 
my  said  two  sisters  upon  condition  that  they  shall  remain 
sole.  Should  either  marry,  the  said  property  so  bequeathed 
as  aforesaid  shall  thenceforth  be  possessed  and  enjoyed  by 
such  one  as  shall  remain  sole.  The  use  and  enjoyment  of 
said  property  shall  be  unrestricted  to  my  said  two  sisters 
during  their  natural  hves,  should  they  remain  sole  ;  carry- 
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ing  with  such  use  and  enjoyment,  the  right  to  sell  and  con- 
vey said  real  estate  should  they  find  it  desirable  to  do  so  ; 
but  I  desire  that  they  shall  reinvest  or  loan  the  proceeds  of 
such  sale  in  some  safe  manner,  and,  as  far  as  possible, 
avoid  the  consumption  of  the  principal,  and  at  the  death  of 
my  two  sisters,  or  the  marriage  of  both,  I  desire  whatever 
of  my  estate  may  remain  shall  vest  in  and  become  the 
property  of  the  little  boy,  Claude  Allison,  whom  I  have 
adopted." 

The  biU  of  complaint  states  that  on  the  Ist  day  of  Octo- 
ber, 1892,  they,  the  said  Kate  A.  Smythe  and  Mattie  E. 
Smythe,  as  devisees  of  the  said  testatrix,  under  the  discre- 
tion given  to  them  in  the  said  will,  contracted  to  sell  the 
said  real  estate  so  devised  to  them  as  aforesaid  to  Jam^ 
O^Keefe  and  Mary  S.  O'Keefe,  "for  a  good,  and,  indeed, 
an  excellent,  price  ;  and  they  pray  that  the  said  sale  may 
be  ratified  and  confirmed  by  the  court." 

The  Circuit  Court,  in  the  decree  appealed  from,  held  that 
the  devisees,  Kate  A.  Smythe  and  Mattie  R.  Smythe,  had 
the  right  to  sell  and  convey  the  land  to  the  purchasers, 
James  O'Keefe  and  Mary  S.  O'Keefe,  as  set  out  in  the 
written  contract  exhibited  with  the  bill ;  and  decreed  the 
confirmation  of  the  said  sale,  and  also  that  the  condition 
placed  upon  the  device  in  restraint  of  marriage  is  null  and 
void,  of  which  said  points  in  the  decree  there  is  no  com- 
plaint. The  court,  in  its  said  decree,  decided  that  Kate  A. 
Smythe  and  Mattie  R.  Smythe  take  under  the  will  only  a 
life  estate,  and  do  not  take  an  absolute  fee-simple  estate  in 
the  real  estate  devised  by  the  will,  and  that  the  limitation 
over  to  the  adopted  child  of  the  testatrix,  Claude  Allison, 
is  good.  That  this  case  is  distinguished  from  the  cases  of 
May  V.  Joynes,  20  Grat.  692,  and  Cole  v.  Cole^  79  Va.  251, 
and  that  line  of  cases,  in  that  the  intention  of  the  testatrix 
as  gathered  from  the  language  of  the  will,  construed  as  a 
whole,  is  manifest  and  express  to  give  only  a  life  estate  to 
her  two  sisters  and  devisees,  Kate  A.  Smythe  and  Mattie 
R.  Smythe,  coupled  with  the  power  of  sale  and  reinvest- 
ment or  loan ;  and  the  right  to  sell  and  reinvest  in  some 
safe  manner  is  coupled  with  the  behest  that,  as  far  as  pos- 
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sible,  the  consumption  of  the  principal  shall  be  avoided. 
And  the  specific  direction  to  reinvest  or  loan  the  proceeds 
of  the  sale  of  the  real  estate  (if  made  at  all)  clearly  intends 
not  to  vest  the  proceeds  of  sale,  or  any  part  of  it,  in  the 
said  devisees  absolutely,  but  only  for  their  natural  lives, 
with  remainder  in  fee  to  the  little  boy,  Claude  Allison,  the 
adopted  child  of  the  testatrix. 

We  are  of  opinion  that  the  construction  of  the  will  by 
the  Circuit  Court,  as  aforesaid,  is  just  and  proper.  In  the 
case  of  May  v.  Joynes  the  limitation  or  remainder  over  of 
whatever  may  remain  at  her  death  followed  the  devise, 
with  power  of  unrestricted  and  unlimited  disposal  in  any 
manner,  by  deed  or  will,  and  expressly  subject  to  debts  or 
legacies  of  the  first  taker ;  but  in  Mrs.  Peery's  will  the 
estate  is  given  for  use  and  enjoyment  during  the  natural 
lives  of  the  devisees  with  the  power  of  sale  coupled  with  the 
direction  of  the  testatrix  that  *'they  shall  reinvest  or  loan  the 
proceeds  of  such  sale  in  some  safe  manner,  and,  as  far  as  pos- 
sible, avoid  the  consumption  of  the  principal ;  and  at  the 
death  of  my  two  sisters,  or  the  marriage  of  both,  I  desire 
whatever  of  my  estate  may  remain  (so  invested  or  loaned  in 
some  safe  manner)  shall  vest  in  and  become  the  property 
of  the  little  boy,  Claude,  whom  I  have  adopted." 

We  do  not  think  that  a  just  and  fair  construction  of  this 
w^ill  will  defeat  the  expressed  and  indisputable  intention  of 
the  testatrix  by  holding  that  the  legal  operation  of  the 
terms  of  the  will  gives  to  the  devisees  an  absolute  estate  in 
fee  simple  non  obstante  ''the  plain  intention  to  the  con- 
trary appearing  by  the  will  itself."  It  is  plainly  provided 
in  the  will  that  the  devisees  —  the  two  sisters  of  the  testa- 
trix —  shall  enjoy  and  consume  the  rents  and  profits  of  the 
land  devised,  or,  if  sold,  use  the  interest  of  the  proceeds  of 
sale,  which  shall  be  reinvested  or  loaned  in  some  safe  man- 
ner, so  as  to  avoid,  as  far  as  the  contingencies  of  life  and 
experience  will  make  it  possible,  the  consumption  or  dimi- 
nution of  the  principal,  which,  at  the  death  of  the  said  devi- 
sees, shall  vest  in,  and  be  the  property  of,  the  remainder- 
man, Claude  Allison.     The  fund  is  a  large  one,  $9,325,  and 
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will  afford  ample  support  to  the  two  unmarried  sisters  and 
devisees  of  the  testatrix  for  their  natural  lives.  The  other 
details  of  the  decree  are  not  complained  of,  and  our  judg- 
ment is  to  affirm  the  decree  of  the  Circuit  Court  of  Tazewell 
appealed  from.     Affirmed. 


As  to  the  effect  of  a  power  of  disposition  on  the  nature  of  the  estate,  see, 
Foster  v.  Smith,  156  Mass.  879,  iupra,  p.  268,  and  cross,  reference  note. 


Caroline  HAZELTONef  aZ.,  Appellants,  vs.W.  H.  Bogabdus 

AND  Emma  Bogardus,  Respondents. 

[8  Washington,  102.] 

Administration — When  closed — Rights  of  heirs — Sale 

OF  LAND — Description. 

Until  the  administration  has  been  finally  closed  the  real  estate  is,  in  Washington^ 
in  the  actual  or  constructive  possession  of  the  administrator,  and  the  heir 
has  no  such  title  as  to  enable  him  to  maintain  an  action  to  quiet  it. 

The  administration  is  not  closed  by  the  approval  of  what  purports  to  be  a 
final  account  without  a  final  settlement  and  a  distribution  of  the 
property. 

A  petition  and  order  for  the  sale  of  land  describing  it  as  located  in  a  certain 
township  and  county,  there  being  no  such  township  in  that  county,  and 
there  being  nothing  else  to  indicate  any  specified  property,  are  nullities 
and  the  sale  thereunder  void. 

Appeal  from  the  Superior  Court,  King  county. 

Action  to  quiet  title,  by  Caroline  Hazelton,  formerly 
Caroline  Sabel,  and  John  E.  Sabel,  a  minor,  and  Bessie 
May  Sabel,  a  minor,  by  Caroline  Hazelton,  their  guardian, 
against  W.  H.  Bogardus  and  Emma  Bogardus,  his  wife. 
From  a  judgment  for  defendants,  plaintiffs  appeal. 

Hill  &  Qilliamj  for  appellants. 

Preston^  Albertson  &  Donworth,  for  respondents. 
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HoYT,  J. — This  was  an  action  to  quiet  the  title  of  plaint- 
iffs as  against  the  defendants  to  a  piece  of  land  in  King 
county.  The  court  not  only  denied  plaintiffs  any  relief, 
but  upon  a  cross  complaint  filed  by  the  defendants  quieted 
their  title  as  against  the  plaintiffs.  The  allegations  of  the 
answer  and  the  undisputed  proofs  were  to  the  effect  that 
the  administration  of  the  estate  of  the  deceased  person  as 
heirs  of  whom  the  plaintiffs  claimed  had  not  been  termin- 
ated, and  for  that  reason  the  action  of  the  court  in  refusing 
plaintiffs  any  affirmative  relief  was  correct,  as  it  is  now 
the  settled  law  of  this  state  that  actions  in  relation  to  the 
real  estate  of  an  ancestor  can  only  be  maintained  by  the 
heir  after  the  close  of  administration,  unless  some  special 
circumstance  appears  which  takes  the  case  out  of  the  gen- 
eral rule.  (See  Dunn  v.  Peterson,  4  Wash.  170;  29  Pac. 
Rep.  998;  Balch  v.  Smith,  4  Wash.  497;  30  Pac.  Rep.  648, 
and  cases  therein  cited.) 

Appellants  seek  to  distinguish  the  case  at  bar  from  the 
cases  above  cited,  as  they  were  actions  in  ejectment,  whereas 
this  is  one  to  quiet  title.  We  are  unable  to  see  why  the 
rule  should  obtain  in  one  class  of  cases  and  not  in  the  other. 
The  heir  cannot  maintain  the  action  of  ejectment,  for  the 
reason  that  the  real  estate  is  in  the  possession,  actual  or 
constructive,  of  the  administrator,  and  he  should  not  be 
allowed  an  action  to  quiet  title,  for  the  reason  that  it  is  the 
duty  of  the  administrator  to  take  every  step  necessary  to 
protect  the  interests  of  the  estate.  It  further  appears  from 
the  opinions  in  the  cases  above  cited  that  no  complete  title, 
even  of  an  equitable  nature,  descends  to  the  heir  so  as  to 
be  available  to  him  during  the  progress  of  administration. 

It  is  further  suggested  on  the  part  of  the  appellants  that, 
since  the  administration  had  proceeded  so  far  that  the  final 
account  of  the  administrator  had  been  approved,  it  should 
be  held  to  have  been  terminated.  Such  effect  cannot  be 
given  to  the  act  of  approving  what  purports  to  be  a  final 
account.  The  case  of  Weyer  v.  Watt  [Ohio],  (28  N.  E.  670), 
is  directly  in  point,  and  the  reasoning  and  conclusions 
therein  satisfactory.    They  were  to  the  effect  that  the  ap- 
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proval  of  such  final  account  does  not  determine  the  admin- 
istration. To  a  like  effect  are  the  California  cases.  Until 
there  has  heen  a  final  settlement  of  the  estate,  and  a  dis- 
tribution of  the  property,  or  some  other  act  equivalent 
thereto,  the  jurisdiction  of  the  Probate  Court  over  the 
estate  has  not  been  terminated. 

The  basis  of  defendants'  prayer  for  affirmative  relief  was 
certain  proceedings  of  the  Probate  Court  culminating  in  a 
sale  of  the  property  to  them.  Appellants  attack  these  pro- 
ceedings on  several  grofunds.  It  will  only  be  necessary  for 
us  to  discuss  one  of  them,  for  the  reason  that  in  the  case 
of  Ackerson  v.  Orchard  (84  Pac.  Rep.  1106),  (decided  by  this 
court  December  13,  1893,)  proceedings  for  the  sale  of  real 
estate  fully  as  defective  as  these,  excepting  as  to  the  ques- 
tion to  be  hereafter  considered,  were  upheld,  and  a  sale 
made  thereunder  sustained. 

The  question  not  decided  by  that  case  grows  out  of  the 
insufficiency  of  the  description  of  the  land  in  the  petition 
for  the  sale  thereof  and  in  the  order  of  sale  made  thereon. 
In  such  petition  and  order  the  land  was  described  as  being 
in  section  24,  township  29  N.  of  range  3  E ,  whereas  the 
land  advertised  and  sold  by  virtue  of  such  order  was  in 
township  25  N.  The  proof  offered  on  the  trial  showed  that 
the  land  intended  to  be  described  in  such  petition  and  order 
was  the  same  as  that  advertised  and  sold,  and  the  question 
presented  for  our  decision  is  as  to  the  effect  of  such  expla- 
nation. If  the  description  in  the  petition  and  order  had 
been  such  as  to  indicate  any  certain  piece  of  land,  it  is  possi- 
ble that  they  would  have  furnished  authority  for  selling 
the  land  in  question,  though  situated  in  another  township, 
upon  such  showing,  if  it  further  appeared  from  the  circum- 
stances disclosed  by  the  proofs  that  the  parties  interested 
could  not  have  been  misled  by  the  mistake.  But  here  the 
attempted  description  is  in  fact  no  description  at  all,  for 
the  reason  that,  in  connection  with  the  statement  that  the 
land  was  in  township  29  N.,  was  the  further,  statement 
that  it  was  in  King  county,  in  which  said  township  is  not 
situated.     It  follows  that  the  description  can  only  be  made 
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to  apply  to  any  certain  piece  of  land  by  rejecting  a  portion 
thereof  as  surplusage,  and  that  there  is  nothing  to  indicate 
the  portion  to  be  thus  rejected.  The  petition  and  order  can 
have  no  greater  force  than  they  would  have  had  if  there 
had  been  no  attempt  to  describe  any  particulai*  piece  of 
land. 

Under  our  system  for  the  administration  of  estates  it  is 
probable  that  the  legislature  could  dispense  with  most  of 
the  forms  prescribed  for  proceedings  to  sell  real  property, 
but  until  it  has  done  so  it  must  be  held  that  at  least  a  peti- 
tion and  an  order  of  sale  which  substantially  describe  the 
property  are  necessary  to  pass  the  title.  The  curative 
statute  (General  Stat.  §  3066),  relied  upon  by  respondents 
may  be  held  to  have  made  titles  under  probate  §ales  good 
without  any  petition,  but  that  fact  will  not  aid  these  pro- 
ceedings, as  such  curative  act  only  validates  titles  where, 
among  other  things,  an  order  for  the  sale  of  the  property 
had  been  made  by  the  court,  and  in  legal  effect  no  order 
had  been  made  for  the  sale  of  this  land. 

The  judgment  must  be  reversed,  and  the  cause  remanded, 
with  instructions  to  dismiss  the  action. 

Stiles,  Anders,  and  Scott,  J  J.,  concur.  Dunbar,  0.  J., 
concurs  in  the  result. 


As  to  sales  of  land  for  payment  of  debts,  see,  Ackerson  v.  Orchard,  9upra, 
p.  535,  and  cross  reference  note. 


Nelson,  Appellant,  vs.  Barnett  et  al. 

[128  Mo:  564.] 

The  final  settlement  of  an  administrator  cannot  be  set  aside  except  on  the 
ground  of  fraud  in  the  procurement  of  the  adjudication. 

The  procurement  of  improper  credits  or  the  omission  of  proper  charges  is  not 
fraud  so  as  to  render  the  settlement  subject  to  attack  on  that  ground. 

Bach  settlement  is  not  a  bar  to  a  further  accounting  as  to  matters  not  included 
in  it. 
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A  ^idow  is  entitled  to  credit  as  admiDistratriz  for  $240,  expended  by  her  for 
labor  and  material  for  a  new  dwelling  on  the  land  of  the  deceased,  the 
dwelling  house  having  been  destroyed  by  the  cyclone  in  which  he  lost  his 
life,  she  being  entitled  to  remain  on  the  farm  with  her  children  and  to 
shelter  during  the  continuance  of  her  quarantine. 

An  action  on  the  bond  of  an  administratrix  to  recover  the  amount  of  the  pro- 
ceeds of  live  stock  sold  by  her  and  not  reported  to  the  Probate  Court  or 
accounted  for  on  her  final  settlement  is  not  barred  till  ten  years  after  such 
settlement. 

Appeal  from  Circuit  Court,  Grentry  county. 

Action  by  Robert  C.  Nelson  against  Ann  Barnett  and 
others  to  set  aside  the  final  settlement  of  defendant  Bar- 
nett, as  administratrix  of  the  estate  of  Robert  C.  Nelson, 
Sr.,  deceased.     From  the  decree  entered,  plaintiff  appeals. 

By  this  equitable  proceeding,  plaintiff  sought  to  set 
aside,  on  the  ground  of  fraud,  the  final  settlement  of  his 
mother,  Ann  Barnett  (formerly  Nelson),  as  administratrix 
of  the  estate  of  his  father,  Robert  C.  Nelson,  Sr.,  deceased. 
It  appeared  at  the  hearing  that  an  error  had  crept  into  the 
final  settlement  to  the  extent  of  $W0,  and,  tliis  being  ad- 
mitted, the  court,  in  its  decree,  corrected  this  error,  by  sur- 
charging the  defendant  administratrix  with  that  amount 
on  account  of  the  admitted  error,  and  found  the  other 
issues  for  the  defendants,  and  assessed  part  of  the  costs 
against  each  of  the  parties.  The  decree  thus  entered,  from 
wliich  plaintiff  appeals,  is  the  following:  **Now,  at  this 
day,  this  cause  coming  on  to  be  further  heard,  and  was 
argued  by  counsel,  and  the  defendants  having  stated  in 
open  court  and  admitted  by  their  counsel  that  the  sum  of 
four  hundred  dollars  charged  against  the  estate  of  Robert 
C.  Nelson,  deceased,  as  the  absolute  property  of  the 
widow,  by  the  defendant  Ann  Barnett,  then  Ann  Nel- 
son, administratrix  of  said  estate,  in  her  final  settlement 
of  said  estate,  filed  in  and  approved  by  the  Probate 
Court  of  this  county  on  the  14:th  day  of  May,  1885,  and 
mentioned  in  the  petition,  was  so  charged  by  mistake,  hav- 
ing already  been  charged  in  another  item,  it  is  ordered  by 
the  court  that  the  plaintiff  have  leave  to  amend  his  peti- 
tion, setting  up  such  fact  as  ground  for  relief,  which  is 
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done ;  and  thereupon,  upon  consideration  thereof,  and  of 
all  and  singular  the  matters  and  things  in  the  pleadings 
and  evidence  set  forth  and  contained,  it  is  ordered,  ad- 
judged, and  decreed  by  the  court  that  the  said  sum  of  four 
hundred  dollars  be,  and  the  same  is  hereby,  surcharged 
against  the  said  defendant  upon  said  settlement  as  of  the 
said  14th  day  of  May,  1885,  the  date  of  the  making  and 
filing  of  said  final  settlement,  and  of  the  judgment  of  said 
Probate  Court  of  Gentry  county,  Missouri,  approving  the 
same  ;  so  that  the  balance  due  to  the  said  defendant 
Ann  Barnett,  late  administratrix,  thereon  at  said  date  is 
and  shall  be  the  sum  of  eight  hundred  and  ninety-six  dol- 
lars and  sixty  cents  ($896.60),  instead  of  the  sum  of  one 
thousand  two  hundred  and  ninety-six  dollars  and  sixty 
cents  (11,296.60),  as  set  forth  in  said  settlement  and  judg- 
ment of  the  Probate  Court ;  and  the  court  finds  all  the 
other  issues  for  the  defendant.  It  is  thereupon  ordered  and 
adjudged  by  the  court  that  the  defendants  recover  of  the 
plaintiff  the  costs  of  witnesses,  one  day,  and  mileage,  at- 
tending court  the  12th  day  of  September,  1890,  the  date 
plaintiff  amended  his  petition,  and  that  execution  issue 
therefor  ;  and  that  the  defendants  recover  of  the  plaintiff 
all  other  costs  in  this  behalf  expended,  and  that  execution 
issue  therefor." 

H,  8.  Kelley  and  J.  W.  Sullinger^  for  appellant. 

McCrdlcyugh  &  Peery  and  S.  S.  Brovm,  for  respondents. 

Sherwood,  J.  —  1.  The  final  settlement  of  an  adminis- 
trator stands  as  firmly  on  an  impregnable  basis  of  conclu- 
siveness as  does  the  judgment  of  any  other  court,  and 
cannot  be  impeached  except  on  the  ground  of  fraud 
in  the  very  act  of  procuring  the  judgment,  or  as  it  is 
sometimes  expressed  in  the  "  concoction  "  of  the  judg- 
ment. {McClanahan  v.  West,  100  Mo.,  loc.  cit.  320 ;  13 
S.  W.  674),  and  cases  cited ;  {Nichols  v.  Stevens,  123 
Mo.  96;  25  S.  W.  578.)  This  has  been  the  uniform 
ruling  in  respect  of  final  settlements  of  Probate  Courts 
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in  this  state.  {Jones  v.  Brinher,  20  Mo.  87 ;  State  v. 
Roland,  23  Mo.  95;  Barton  v.  Barton^  35  Mo.  158;  Picot 
V.  BateSy  47  Mo.  890;  Oldham  v.  Trimble^  15  Mo.  225  ; 
Woodworth  v.  Woodworth,  70  Mo.  601  ;  Lewis  v.  Williams^ 
54  Mo.  200  ;  iSmtY^  v.  Sims,  77  Mo.  272  ;  Sheetz  v.  Kirtley, 
62  Mo.  417  ;  Miller  v.  Major,  67  Mo.  247  ;  iStofe  v.  (7ray 
106  Mo.  526;  17  S.  W.  500);  and  numerous  other  cases. 

And  resort  cannot  be  had  to  a  Court  of  Equity  to  grant  a 
new  trial,  and  permit  the  reagitation  of  matters  which 
have  already  been  adjudicated.  {Murphy  v.  De  France,  101 
Mo.  151;  13  S.  W.  Rep.  756.) 

And  it  is  well  settled  that  the  procurement  of  merely 
illegal  allowances,  or  the  omission  of  proper  debits  in  the 
account  presented  for  a  final  settlement,  will  not  render 
such  settlement  vulnerable  to  attack  in  a  Court  of  Equity 
on  the  ground  of  fraud.  Nothing  presented  by  the  facts 
in  this  case  brings  it  within  the  operation  of  the  rule  here- 
tofore noted. 

2.  But  a  judgment  of  a  Probate  Court  on  a  final  settle- 
ment of  an  administrator  is,  of  course,  conclusive  only  as 
to  matters  therein  embraced.  In  order  that  any  matter  can 
he  said  to  have  passed  in  rem  judicatum,  it  must  have  been 
tried  and  adjudicated  by  the  court.  (2  Woerner,  Adm'n,  § 
506),  and  cases  cited. 

And  it  has  been  determined  in  this  state  that  parol  evi- 
dence  may  be  introduced  to  show  that  certain  matters,  as 
to  which  the  record  is  silent,  were  not  passed  on  in  a  judg- 
ment of  allowance  in  a  Probate  court.  {Sioeet  v.  Maupin^ 
65  Mo.  65 ;  Id.,  47  Mo.  323.) 

Like  rulings  have  frequently  been  made  as  to  judgments 
of  Circuit  Courts.  {Bell  v.  Hoaghiand,  15  Mo.  360;  Clemens 
V.  Murphy,  40  Mo.  121  ;  Wright  v.  Salisbury,  46  Mo.  26  ; 
Wells  V,  Moore,  49  Mo.  229 ;  Spradling  v.  Conway,  51  Mo. 
51.  See,  also,  Freem.  Judgm.  §§  273,  274,  and  cases  cited; 
Packet  Co.  v.  Sickles,  24  How.  333;  Id.,  5  Wall.  580.) 

In  this  case  it  seems  there  are  matters  which  were  not 
embraced  in  the  final  settlement.  If  this  is  true,  then,  of 
course,  the  matters  thus  non-included,  and  not  having  been 
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tried  and  adjudicated,  are  still  open  for  trial  and  adjudica- 
Uou,  and  as  to  them  the  final  settlement  constitutes  no 
adjadicatorj  barrier.    See  authorities  last  aforesaid. 

3.  But  in  this  category  WU  not  be  included  the  rents  and 
profits  of  the  land,  the  widow's  dower  not  having  been 
asfidgned,  and  her  quarantine  remaining  therefore  intact. 
{Oentry  v.  Oentry^  26  S.  W.  Rep.  1090,  and  cases  cited) ; 
and  this  is  true  notwithstanding  such  rents  and  profits 
were  not  mentioned  in  the  final  settlement  made. 

As  to  the  materials  and  carpenter  work,  costing  some- 
thing like  $240,  these  items  were  included  in  the  final 
settlement,  and  therefore  cannot  now  be  questioned. 

But  they  cannot  be  questioned  for  a  reason  equally  as 
valid.  The  dwelling  house  on  the  farm  had  been  swept 
away  by  a  cyclone,  in  which  the  father  and  head  of  the 
family  perished.  The  widow  and  children  were  entitled  to 
a  shelter  while  she  and  her  children  remained  on  the  farm. 
Having  the  right  to  remain  on  the  farm  during  the  con- 
tinuance of  her  quarantine,  we  regard  the  comparatively 
small  expenditure  used  to  build  a  small  dwelling  house  as, 
under  the  circumstances,  a  legitimate'  one,  and  properly 
allowed  by  the  Probate  Court ;  equally  as  legitimate  as  if, 
instead  of  destroying  the  house,  the  cyclone  had  simply 
taken  off  the  roof,  in  which  case  it  would  seem  that  it 
could  scarcely  be  doubted  that  the  right  to  repair  or  renew 
the  roof  would  be  a  reasonable  and  proper  expense,  subject 
to  the  approval  of  the  Probate  Court. 

4.  The  final  settlement  in  this  case  was  made  in  1885, 
and  the  plaintiff  attained  his  majority  on  the  28th  of  Sep- 
tember, 1890.  Under  our  rulings,  the  statute  of  limitations 
does  not  run  in  favor  of  an  administrator  on  his  bond  until 
ten  years  after  his  final  settlement  {State  v.  St.  Oenomey  8 
Mo.  286;  State  v.BlackweU,  20  Mo.  97;  State  v.  St.  Oemme, 
31  Mo.  230.) 

This  being  the  case,  if  it  be  clearly  made  to  appear  that 
certain  items,  to  wit,  the  proceeds  arising  from  the  sale  of 
the  stock  on  hand,  were  not  reported  to  the  Probate  Court, 
and  did  not  enter  into  the  final  settlement  of  the  adminis- 
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tratrix,  the  right  of  action  of  plaintiff  is  not  yet  barred, 
nor  is  he  debarred  by  this  proceeding.    For  the  reasons 
aforesaid,  the  decree  is  affirmed. 
All  concur. 


Milwaukee  Protestant  Home  for  Aged,  Appellant,  v. 
Beoher,  Guardian  ad  litem  and  Others,  Besp'ts. 

[87  Wisconsin,  409.] 

Limitations  of  Charitable  Devises — Void  Devise — Intes- 
tacy OR  Residuum. 

A  devise  to  any  charitable  corporation  is  void  if  made  within  throe 
months  of  testator's  death,  under  Laws  Wis.  1891,  c.  359,  amending  the 
statute  of  perpetuities  (Rev.  St.  1878.  §  2039)  by  providing  that  religious 
corporations  shall  be  deemed  charitable  corporations  within  the  provisions 
of  that  section,  excepting  gifts,  granits  and  devises  to  literary  and  charita- 
ble corporations,  and  that  no  gifts,  giant  or  devises  to  any  such  literary  or 
charitable  corporation  shall  be  valid  unless  made  at  least  three  months  be- 
fore the  death  of  the  person  making  it,  the  prohibition  not  being  limited  to 
gifts  to  religious  corporations. 

A  void  devise  will  be  considered  personalty  and  pass  to  the  residuary  legatee 
under  a  will  which  directs  the  executors  to  dispose  of  the  real  estate  within 
five  years  after  the  death  of  the  testator. 

Appeal  from  Circuit  Court,  Milwaukee  county. 

Application  for  an  order  directing  the  executors  to  turn 
over  lands  to  petitioner.  From  a  judgment  of  the  circuit 
court  reversing  an  order  of  the  county  court  granting  the 
petition,  petitioner  appeals. 

O.  W.  Hazelton  and  T.  L,  Kennariy  for  appellant. 
Dalherg  &  Becker,  for  respondents. 

WiNSLOW,  J; — The  controlling  question  arising  on  this 
appeal  is  as  to  the  proper  construction  of  chapter  359,  Laws 
1891.     Section  2039,  Rev.   St.    1878,  is  as  follows:     '^  The 
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absolute  power  of  alienation  shall  not  be  suspended  by  any 
limitation  or  condition  whatever  for  a  longer  period  than 
during  the  continuance  of  two  lives  in  being  at  the  creation 
of  the  estate  and  twenty-one  years  thereafter,  except  when 
real  estate  is  given,  granted  or  devised  to  literary  or  chari- 
table corporations  which  shall  have  been  organized  under 
the  laws  of  this  state  for  their  sole  use  and  benefit,  and  ex- 
cept also  in  the  single  case  mentioned  in  the  next  section." 
This  section  was  amended  by  chapter  359,  Laws  1891,  by 
adding  at  the  end  the  following  words  :  *'  Religious  cor- 
porations or  societies,  incorporated  or  organized  under  the 
laws  of  this  state,  shall  be  held  and  consideifed  charitable 
corporations,  within  the  provisions  of  this  section  ;  but  no 
gift,  grant  or  devise  of  real  estate  to  any  such  literary  or 
charitable  corporation  shall  be  valid,  unless  made  at  least 
three  months  before  the  death  of  the  person  making  the 
same.  Provided,  however,  that  no  person  leaving  a  widow, 
child,  or  parent,  shall  by  his  last  will  and  testament,  devise 
or  bequeath  to  any  benevplent,  charitable,  literary,  scien- 
tific, religious  or  missionary  society,  association  or  corpora- 
tion, in  trust,  or  otherwise,  more  than  one-half  part  of  his 
estate  after  the  payment  of  his  debts  ;  and  such  devise  or 
bequest  shall  be  valid  to  the  extent  of  such  one-half,  and 
no  more." 

It  was  assumed  by  both  parties,  on  the  argument,  that 
the  Milwaukee  Protestant  Home  for  the  Aged  is,  as  its 
name  indicates,  a  charitable  corporation,  within  the  mean- 
ing of  section  2039,*and  we  shall  so  regard  it.  The  question, 
then,  is :  Is,  the  devise  to  it  void  because  made  within 
three  months  prior  to  the  testator's  death  ?  The  amend- 
ment of  1891  provides  that  *^  no  gift,  grant  or  devise  of  real 
estate  to  any  such  literary  or  charitable  corporation  shall 
be  valid,  unless  made  at  least  three  months,"  etc.  It  was 
very  ingeniously  argued  by  counsel  for  the  appellant  that 
the  word  **  such,"  in  the  sentence  just  quoted,  must  have  a 
controlling  effect,  and  that  it  must  be  held  to  refer  only  to 
a  religious  corporation  or  society.  It  is  true  that  the  word 
"  such,"  if  it  stood  alone,  would  naturally  be  construed  as 
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referring  to  the  class  of  corporations  of  which  mention  had 
just  been  made.  Thus,  if  the  sentence  were,  "No  gift, 
grant  or  devise  to  any  such  corporation  shall  be  valid,"  the 
very  natural  construction  would  seem  to  be  that  "  such  " 
referred  alone  to  religious  corporations  just  previously  de- 
fined. But  the  words  are  "  any  such  literary  or  charitable 
corporation."  We  do  not  suppose  it  will  be  seriously 
claimed  that  a  reUgious  corporation  can  be  properly  called 
a  *' literary  "  corporation.  If  it  were  so,  then  there  would 
be  no  necessity  for  the  legislature  to  declare  that  it  should 
be  considered  a  charitable  corporation,  within  the  meaning 
of  section  2039,  because  that  section  already  included  liter- 
ary corporations  within  its  terms.  It  follows  that  in  order 
to  adopt  appellant*s  construction  the  word  "  literary"  must 
be  held  to  be  utterly  unmeaning  surplusage.  In  other 
words,  *  *  such  literary  and  charitable  corporation  "  means 
simply  "  such  charitable  corporation,"  and  no  more.  We 
cannot  reject  so  important  a  word  as  the  one  in  question 
without  the  most  cogent  and  weighty  reasons.  All  the 
words  of  a  statute  are  to  be  given  effect,  if  possible.  By 
construing  the  word  "such  "as  referring  to  the  corpora- 
tion named  in  the  original  section,  2039,  Bev.  St.  (a  con- 
struction entirely  permissible),  the  word  "  literary  "  can  be 
preserved  as  a  word  of  meaning  and  significance  in  the 
statute.  On  the  other  hand,  by  construction  ''such"  as 
referring  to  ' '  religious"  corporations  alone,  we  are  obliged 
to  reject  the  word  '*  literary  "  from  the  statute  entirely. 
By  all  rules  of  construction,  therefore,  ve  are  compelled  to 
hold  that  the  statute  renders  void  all  such  devises  to  all 
literary  and  charitable  corporations,  whether  they  are  re- 
ligious corporations  or  not.  It  follows  that  the  devise  to 
the  Protestant  Home  was  void. 

It  is  urged,  however,  by  appellant,  that,  even  if  the  de- 
vise is  held  void,  still  the  property  would  not  go  to  the 
residuary  legatees,  but  to  the  heirs-at-law,  as  intestate  es- 
tate, and  consequently  the  residuary  legatees  have  no  in- 
terest in  the  litigation,  and  were  not  aggrieved  by  the  or- 
der of  the  County  Court,  and  that  their  appeal,  therefore. 
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to  the  Circuit  Court,  should  have  heeu  dismissed.  It  is 
freely  conceded  that,  were  this  a  void  legacy  of  personal 
property,  it  would  pass,  under  the  residuary  clause,  to  the 
residuary  legatees  ;  but  it  is  claimed  that  a  void  devise  of 
real  estate  is  subject  to  a  dififerent  rule,  and  that  the 
property  covered  by  it  will  not  go  into  the  residuum,  but 
will  pass  to  the  heirs  as  intestate  estate.  This  doctrine, 
certainly,  has  the  support  of  many  courts.  The  cases  will 
be  found  collated  in  13  Am.  &  Eng.  Enc.  Law,  p.  40,  note 
3.  It  is  unnecessary  to  examine  into  the  reasons  for  the 
original  adoption  of  such  a  rule,  nor  is  it  necessary  to  de- 
cide whether  it  is  in  force  in  this  state.  In  the  will  before 
us  there  is  a  clause  directing  the  executors  to  dispose  of  the 
testator's  real  estate  within  five  years  after  his  death.  The 
property  in  question  is  a  part  of  the  testator's  real  estate, 
though  the  devise  be  void.  The  doctrine  of  equitable  con- 
version wiU  therefore  apply,  as  laid  down  in  Dodge  v.  Wil- 
Hams  (64  Wis.  70;  1  N.  W.  Rep.  92  and  50  N.  W.  Rep.  1103). 
The  property  will  be  ti-eated  as  personal  property  from  the 
death  of  the  testator.  Considered  as  personal  property, 
there  can  be  no  dpubt  that  it  passed,  under  the  very  com- 
prehensive residuary  clause  of  the  will,  to  the  residuary 
legatees. 
Orders  affirmed. 


Leonard,  Executor,  vs.  Owen. 

[63  Georgia,  678.] 

Life  estate  in  personalty — Increase  of  live  stock — Ex- 
changes—Ratification. 

Under  a  bequest  of  land,  live  stock  and  other  property  for  life,  in  lieu  of  dower, 
without  any  restriction  except  that  a  son  should  have  all  his  necessary 
expenses  for  education,  board  and  clothing  paid  out  of  the  proceeds  of  the 
farm  and  stock,  the  will  directing  that  after  the  death  of  the  widow  the 
property  given  to  her  be  sold  and  the  proceeds  divided  among  testator's 
children,  the  natural  increase  of  the  live  stock  belongs  absolutely  to  the 
widow,  and  at  her  death  passes  to  her  legal  representatives. 
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The  sale  or  exchange  of  any  of  the  live  stock  by  the  widow  is  a  tort,  which  the 
executor  may,  however,  waive  by  ratifying  the  exchanges  and  taking  the 
proceeds. 

Error  from  Superior  Court,  Talbot  County. 
Writ  of  error  by  John  P.  Leonard,  Executor,  to  a  judg- 
ment in  favor  of  Albert  Owen. 

J,  M.  McGehee,  J  H.  WorriU  and  Pedbodt/y  Brannony 
Hatcher  &  Martin^  for  plaintiff  in  error. 

Willis  &  Persons,  for  defendant  in  error. 

Lumpkin,  J.  —  Certain  mules  and  a  horse,  some  cattle, 
hogs,  wagons  and  other  personalty  which  need  not  be  more 
particularly  mentioned,  were  advertised  for  sale  by  Leon- 
ard, as  the  executor  of  James  T.  Owen,  and  a  claim  was 
interposed  by  Albert  Owen,  a  son  of  the  testator.  Upon 
the  trial  of  the  issue  thus  made,  a  nonsuit  was  granted 
against  the  executor,  and  he  e;xcepted. 

By  the  third  item  of  the  will  of  James  T.  Owen,  he  de- 
vised to  his  wife,  during  her  natural  life,  certain  land,  and 
also  bequeathed  to  her  his  entire  stock  of  horses,  mules, 
cattle,  and  hogs,  certain  vehicles  and  harness,  household 
and  kitchen  furniture,  plantation  tools,  etc.  These  provi- 
sions were  made  for  her  in  lieu  of  dower.  It  is  evident 
from  the  eighth  item  of  the  will  that  the  personalty  covered 
by  the  above-mentioned  bequest  was  given  to  the  wife  dur- 
ing her  life  only ;  this  item,  after  providing  that  certain 
advancements  to  the  testator's  children  should  be  accounted 
for,  directed  that,  after  her  death,  ^'all  the  property  given 
to  her  in  the  third  item  of  this  will  be  sold  by  my  executor, 
and  the  proceeds  of  said  sale  be  equally  divided  among  all 
my  children."  In  another  item  the  testator  directed  that 
his  son  Albert  should  ^*  have  all  his  necessary  expenses  for 
education,  board,  and  clothing  paid  out  of  the  proceeds  of 
the  farm  and  stock  mentioned  above. " 

It  appears  from  the  evidence  that,  after  the  testator's 
death,  the  executor  delivered  to  the  widow  one  mare,  two 
horse  colts,  and  certain  mules,  cattle,  hogs,  vehicles,  planta- 
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tion  tools,  and  other  personalty.  She  lived  eleven  years, 
during  which  time  her  son  Albert,  with  her  consent,  traded 
off  all  the  mules  and  hoi-ses  delivered  to  her  by  the  executor 
except  one.  That  one  the  executor  sold  without  objection. 
It  is  probable  that  several  exchanges  were  made  between 
the  time  of  the  testator's  death  and  that  of  Mrs.  Owen,  but 
all  of  them  were  made  with  her  knowledge  and  approba- 
tion. After  her  death,  the  executor  found  certain  cattle 
and  hogs  upon  the  place,  but  did  not  know  whether  any 
of  them  were  the  same  he  had  delivered  to  the  widow. 

His  information  was  that  they  were  the  increase  of 
those  originally  turned  over  to  her.  As  to  the  other 
personal  property  in  controversy,  the  record  does  not 
disclose  whether  it  was  the  same  originally  delivered  to 
Mrs.  Owen,  or  had  been  otherwise  acquired  by  her, 

1.  We  think,  in  the  first  place,  that  the  executor  had  no 
right  to  sell  the  natural  increase  of  the  cattle  and  hogs,  but 
that  they  belonged  absolutely  to  the  widow,  and  passed  at 
her  death  to  her  representatives.  {Horry  v.  Olover,  2  Hill, 
Eq.  515  ;  Dunbar's  Ex'rs  v.  Woodcock'^s  Ex*r  10  Leigh, 
688.)  These  cases,  it  is  true,  are  authority  also  for  the  pro- 
position that,  where  a  life  tenant  takes  the  increase  of 
animals,  there  is  a  corresponding  obligation  to  keep  up  the 
stock  to  its  original  number;  but,  under  section  2256  of  our 
Code,  the  natural  increase  belong  to  the  life  tenant,  with- 
out such  condition.  (See,  also,  Saunders  v.  Haughton^  8 
Ired.  Eq.  217.) 

We  think,  however,  the  executor  did  have  the  right  to 
sell  the  horses  and  mules  received  by  the  widow  in  exchange 
for  similar  animals  which  the  testator  had  left  to  her. 
There  can  be  no  doubt  that  a  life  estate  may  be  created  in 
live  stock,  it  being  property  not  strictly  consumable  in  the 
use.  See  the  cases  above  cited,  and  also,  Burnett  v.  Lester ^ 
(53  III.  325);  Holman's  Appeal,  (24  Pa  St  178):  and  Flowers 
v.  Franklin,  (5  Watts,  265).  If  the  widow  had  died  shortly 
after  the  death  of  the  testator,  the  executor  could,  and 
doubtless  would  have  sold  the  identical  horses  and  mules  he 
had  delivered  to  her.     She  lived  many  years,  however,  and 
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the  exchanges  ahove  mentioned  took  place.  EUtd  the  farm 
and  the  live  stock  been  left  to  the  widow  by  a  will  con- 
templating that  the  testator's  estate  should  be  kept  together 
used,  managed,  and  improved  by  the  widow  for  the  benefit 
of  hei-self  and  children,  with  remainder  over  to  the  children 
at  the  death  of  the  widow, — that  is,  if  a  trust  had  been  im- 
posed upon  her  to  maintain  the  farm  as  a  going  concern, 
as  in  the  cases  of  Flowers  v.  Franklin^  {supra\  and  Lynde 
V.  Estabroak,  (7  Allen,  68), — It  may  be  that  the  widow 
would  have  had  a  legal  right  to  dispose  of  the  live  stock 
when  the  animals  became  impaired  by  age  or  use,  and  to 
replace  them  with  others  more  suitable  for  the  purposes 
intended;  and  in  that  event  the  animals  on  hand  at  the 
time  of  her  death  would,  of  course,  form  a  part  of  the 
estate  in  remainder.  We  do  not  understand  that  the  will 
in  the  present  case  is  of  this  kind.  It  imposes  upon  the 
widow  none  of  the  duties  above  indicated.  The  provision 
that  the  testator's  son  Albert  shall  have  his  education, 
board,  and  clothing  paid  for  out  of  the  proceeds  of  the  farm 
and  stock  is  hardly  sufficient  to  bring  this  will  within  the 
same  class  as  those  referred  to  in  tlie  two  cases  last  cited. 
We  thipk,  therefore,  that  the  conversion  by  the  widow  of 
the  mules  and  horses  was  tortious,  not  in  the  sense  of  be- 
ing morally  wrong,  but  as  being  unauthorized  under  the 
law  applicable  to  a  will  of  the  kind  with  which  we  are  now 
dealing.  It  was,  however,  the  right  of  the  executor,  if  he 
considered  it  beneficial  to  the  estate,  to  waive  the  tort,  and 
to  treat  the  exchanges  made  by  the  widow  as  investments 
of  the  corpus  which,  but  for  such  exchanges,  would  or 
might  have  come  to  him  specifically  for  administration  un- 
der the  will  in  the  behalf  of  the  remainder- men. 

2.  The  evidence,  as  already  stated,  does  not  disclose  how 
the  tools,  vehicles,  etc.,  found  upon  the  premises  after  the 
death  of  the  widow  were  acquired,  or  to  whom  they  be- 
longed. If  they  were  the  identical  articles  disposed  of  by 
the  will,  or  were  received  in  exchange  for  such  articles,  or 
purchased  with  the  proceeds  of  the  sale  of  the  same,  the 
executor  has  unquestionably  the  right  to  sell  them  as  a 
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part  of  the  testator's  estate.  If  these  articles  were 
otherwise  acquired  by  the  widow,  or  if  they  belonged  to 
her  son  Albert  who  was  in  possession  of  the  land  after  her 
death,  and  who  claimed  them,  the  executor  has  no  right  to 
sell  the  same.  If  these  articles  are  of  sufficient  value  to  be 
worth  litigating  over,  the  question  of  title  can  be  settled  at 
the  next  trial    Judgment  reversed. 


William  BRArrHWAiTB,  Appellant,  vs.  Philup  Harvey, 

Bespondent. 

[14  Montana,  208.] 

Administrators — Foreign  judgment — Limitation  op 

ACTIONS. 

A  judgment  recovered  against  an  administrator  does  not  bind  the  administrator 
of  the  same  decedent  appointed  in  another  state. 

The  administrator  appointed  in  the  iatter  state  has  no  authority  to  bind  the 
estate  in  his  charge  by  appearing  in  the  action  and  defending  in  the  name 
of  the  administrator  there  appointed. 

Credit  can  be  given  for  an  amount  realized  in  part  satisfaction  of  a  judgment 
of  another  state  without  pleading  such  judgment. 

A  letter  written  by  a  debtor  to  one  of  two  claimants  of  a  demand  "  If  I  do  not 
hear  from  you  soon,  I  will  tender  the  amount  due.  Whatever  is  due  is 
ready  whenever  I  can  safely  pay  either  you  or"  the  other  claimant;  and 
another  to  the  same  person,  "I  am  not  satisfied  with  the  settlement.  Please 
write  me  your  understanding  of  it — if  I  settle  with  your  folks,  if  they  will 
see  me  clear  of ''  the  other  claimant,  are  not  sufficient  to  remove  the  bar  of 
the  statute  of  limitations  as  they  do  not  contain  an  unconditional,  definite 
and  unqualified  acknowledgment  of  any  certain  demand  and  promise  to 
pay  it. 

Appeal  from  District  Court,  Custer  county. 

Action  by  William  Braithwaite  against  Phillip  Harvey, 
as  administrator.  Plaintiff  appeals  from  a  judgment  for 
defendant. 

Cho  W.  Newton  and  Middletaii  &  Leighj  for  appellant. 
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Strevell  dt  Porter^  for  respondent. 

a 

Pemberton,  C.  J. — Through  this  action  plaintiff  seeks  to 
recover  judgment  against  Phillip  Harvey,  administrator  of 
Joseph  Leighton,  deceased,  on  demand  for  the  payment  of 
$5,535.93,  and  interest,  arising  on  a  contract  hereinafter 
referred  to.  The  claim  was  presented  to  and  disallowed 
by  the  administrator  of  the  decedent.  This  action  was 
then  brought  in  the  District  Court  thereon.  The  questions 
involved  in  this  appeal  arise  on  the  action  of  the  Trial  Court 
in  striking  from  the  complaint  portions  thereof,  on  motion 
of  defendant,  and  thereafter  sustaining  demurrer  interposed 
to  the  complaint,  on  the  ground  that  it  shows  no  sufficient 
facts  to  constitute  a  cause  of  action,  because  it  appears  on 
the  face  thereof  that  the  cause  of  action  is  barred  by  the 
statute  of  limitations.  It  appears  that  in  1880  a  contract 
for  the  transportation  of  certain  freight  from  Bismarck, 
Dak.,  via  the  Missouri  river  by  boat  to  Ft.  Buford,  was 
made  between  plaintiff,  as  transporter,  and  decedent  and 
several  others,  as  consignors.  The  contract  was  made  and 
evidenced  by  the  following  letter:  ''Bismarck,  D.  T.,  Nov. 
3d,  1880.  Capt.  Wm.  Braithwaite,  Steamer  Eclipse — Dear 
Sir:  On  your  accepting  this  proposition,  will  agree  to  give 
you  one  dollar  and  seventy-five  cents  ($1.75)  per  one  hun- 
dred pounds,  from  Bismarck  to  Ft.  Buford,  on  freight  up  to 
the  amount  of  one  hundred  tons,  and  on  all  over  and  above 
one  hundred  tons,  one  dollar  and  fifty  cents  ($1.50)  per  one 
hundred  pounds.  Receipts  to  be  equal  to  100  tons  to  Bu- 
ford. Freight  to  be  paid  on  receipt  of  bills  of  lading  by 
draft  at  ten  days'  sight  on  Jos.  Leighton,  St.  Paul.  Yours, 
&c.,  J.  C.  Barr,  Agt.  for  H.  C.  Akin,  Jos.  Leighton,  & 
Benton  Line." 

The  freight  mentioned  was  transported,  as  appears,  with 
some  delays  and  other  incidents  in  relation  to  the  fulfill- 
ment of  the  contract,  which  are  not  necessary  to  recite  in 
this  determination,  and  thereby  the  claim  for  the  enforce- 
ment of  which  this  suit  is  prosecuted  accrued  in  said  year. 

The  complaint  not  only  pleads  this  contract,  but  alleges 
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that  on  the  12th  day  of  November,  1887,  this  plaintiflf  insti- 
tituted  a  suit  in  the  District  Court  of  the  then  territory  of 
Dakota,  in  and  for  the  county  of  Burleigh,  now  in  the  state 
of  North  Dakota,  against  Joseph  Leighton,  and  several 
other  parties  alleged  to  be  interested  with  him,  to  recover 
the  amount  alleged  to  be  due  plaintiff  thereon.  This  suit 
was  by  attachment,  and  the  property  of  Joseph  Leighton 
in  said  territory  at  the  time  was  seized  thereunder.  All 
the  proceedings  in  said  suit,  and  the  history  thereof,  are  set 
out  in  the  complaint,  or  referred  to  as  exhibits,  and  made 
part  thereof,  including  the  judgment  of  the  District  Court, 
and  the  appeal  therefrom  to  the  Supreme  Court  of  said 
territory,  and  the  judgment  of  said  Supreme  Court.  In 
these  allegations  the  death  of  Joseph  Leighton  is  shown  to 
have  occurred  on  the  2d  day  of  September,  1888,  at  Custer 
county,  in  the  state  of  Montana,  where  he  resided.  Joseph 
Leighton  was  never  personally  served  with  process  in  the 
Dakota  suit.  After  his  death  one  Harvey  Harris  was  ap- 
pointed administrator  of  the  estate  in  Dakota  territory,  and 
appeared  as  such,  and  defended  such  suit.  It  seems,  too, 
that,  pending  said  suit  in  Dakota,  certain  other  parties 
were  permitted  to  intervene  therein.  These  matters  are 
particularly  set  out  in  paragraphs  17,  19,  20,  21,  22,  and  23 
of  the  complaint,  and  are  as  follows : 

'*(17)  That  thereafter,  on  or  about  the  11th  day  of  Febru- 
ary, 1889,  one  Harvey  Harris,  of  said  Burleigh  county,  was 
duly  appointed  administrator  of  the  estate  of  said  Joseph 
Leighton,  deceased,  by  the  then  Probate  Court  of  said  Bur- 
leigh county,  territory  of  Dakota,  the  same  being  a  court  of 
general  jurisdiction  in  probate  matters,  and  having  and 
possessing  jurisdiction  for  the  appointment  of  the  said 
Harris,  as  hereinbefore  shown;  that,  after  qualifying  under 
said  appointment,  in  accordance  with  the  laws  of  the  then 
territory  of  Dakota,  now  state  of  North  Dakota,  the  said 
Harris  entered  upon  the  discharge  of  his  liuties  as  such  ad- 
ministrator of  the  estate  of  said  Joseph  Leighton,  deceased, 
in  said  Burleigh  county  and  ten-itory,  and  continued  in  the 
discharge  of  said  duties  as  such  administrator,  until  the 
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said  estate  in  said  Burleigh  county,  then  territory  of  Dakota, 
now  state  of  North  Dakota,  was  fully  administered. 

"(19)  That  thereafter,  on  or  about  the  15th  day  of  March, 
1889,  by  stipulation,  a  copy  of  which  is  hereto  attached  and 
referred  to,  and  found  upon  page  46  of  Exhibit  'one,'  and 
by  an  order  of  said  District  Court,  in  which  said  action  was 
pending,  a  copy  of  which  order  is  hereto  attached  and  re- 
ferred to,  and  found  upon  pages  47  and  48  of  Exhibit  *one,' 
hereto  attached,  said  Harvey  Harris,  as  administrator  of 
the  estate  of  Joseph  Leighton,  deceased,  came  into  said 
court,  and  entered  his  appearance  in  said  action,  and  as  a 
party  defendant  therein,  and  as  the  administrator  and  suc- 
cessor of  said  Joseph  Leighton,  deceased,  and  that  said 
action  was  revived  and  continued  against  said  Harris,  as 
said  administrator,  and  thereafter  proceeded  with  said 
Harris  as  said  administrator  of  said  Joseph  Leighton,  de- 
ceased, as  a  party  defendant. 

'*(20)  That  on  or  about  the  23d  day  of  February,  1889, 
WiUiam  Rea  and  Geo  F.  Robinson,  copartners  as  Robinson, 
Rea  &  Co. ,  J.  C.  Kay  and  Woodruff  McKnight,  copartners 
as  Kay,  McKnight  &  Co. ,  A.  W.  Cadman  as  A.  W.  Cad- 
man  &  Co.,  and  Joseph  McC.  Biggert,  applied  to  said  court 
to  intervene  in  said  action,  and  by  said  court  were  per- 
mitted so  to  do,  and  so  did,  and  thereafter  said  action  pro- 
ceeded with  said  interveners  as  parties  thereto;  and  that  a 
copy  of  the  order  of  said  court  permitting  said  intervention 
is  hereto  attached  and  referred  to,  and  found  on  pages  51 
to  62  of  Exhibit  *one,'  hereto  attached;  and  said  interveners 
served  and  filed  their  complaint  in  intervention  in  said 
action,  and  a  copy  of  the  same  is  hereto  attached,  and  re- 
ferred to  and  found  upon  pages  53  to  60  of  said  Exhibit 
'one,'  hereto  attached;  and  that  thereafter,  on  or  about  the 
22d  day  of  March,  1889,  the  plaintiff  served  and  filed  his  an- 
swer to  said  interveners'  complaint,  and  a  copy  of  the  same 
is  hereto  attached,  and  referred  to  and  made  a  part  hereof, 
and  found  upon  pages  61  to  66  of  Exhibit  'one,'  hereto 
attached. 

^'(21)  That  the  defendant  herein,  as  the  general  adminis- 
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trator  of  the  estate  of  said  Joseph  Leighton,  deceased^  im- 
mediately upon  his  appointment  and  qualification  as  such, 
as  hereinbefore  shown,  was  notified  of  the  pendency  of  said 
action  in  said  Burleigh  county,  territory  of  Dakota,  now 
state  of  North  Dakota,  and  of  the  plaintiff's  claim  therein, 
and  thereafter  said  action  proceeded  to  trial  in  said  District 
Court,  and  the  defendant  herein  the  same  contested  and 
defended  in  the  name  of  said  Harvey  Harris  as  administra- 
tor, as  hereinbefore  shown,  and  therefor  invoked  the  juris- 
diction and  determination  of  said  court,  employed  counsel, 
produced  evidence,  and  the  issues  of  said  contest  and  de- 
fense prosecuted  to  a  final  determination;  and  such  pro- 
ceedings were  had  in  said  action  from  time  to  time  by  the 
direction  and  co-operation  of  the  defendant  herein  that  on 
the  28th  day  of  August,  1891,  final  judgment  was  rendered 
and  entered  in  said  action,  in  favor  of  the  plaintiff  and  the 
said  interveners,  and  against  the  defendant  Harvey  Harris, 
as  administrator  of  the  estate  of  said  Joseph  Leighton,  de- 
ceased, to  be  paid  in  due  course  of  administration,  and  the 
other  defendants  in  said  action,  except  Akin,  for  the  sum 
of  seven  thousand  three  hundred  and  thirty  three  dollars 
and  eighty-five  cents,  and  for  certain  costs  of  said  action, 
amounting  to  the  sum  of  two  hundred  and  fifty  dollars  and 
thirty-six  cents,  and  that  said  judgment  is  in  full  force  and 
unreversed,  and  that  a  copy  thereof  is  hereto  attached,  and 
referred  to  as,  and  made  a  part  of,  this  allegation,  and 
found  upon  pages  73  to  89  of  Exhibit  'one,'  hereto  attached. 
^'(22)  That  the  said  Joseph  Leighton,  in  his  lifetime,  in 
writing,  signed  by  him,  the  said  Joseph  Leighton,  and  on 
the  21st  day  of  July,  1888,  acknowledged  the  said  indebted- 
ness under  the  said  contract  for  the  work,  labor,  and 
service  performed  under  and  by  virtue  of  said  contract  of 
affreightment  by  this  plaintiff,  as  aforesaid,  which  ac- 
knowledgment was  in  words  and  figures  as  follows,  that  is 
to  say:  *  Joseph  Leighton,  President.  W.  B.  Jordan,  Vice 
Pres't.  E.  B.  Weirick,  Cashier.  H.  B.  Wiley,  Asst. 
Cashier.  2,762.  First  National  Bank.  Capital,  $50,000. 
Surplus  and  undivided  profits,  $65,000.     Miles  City,  Mon- 
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tana,  Y-21,  1888.  J.  D.  Biggert,  Pittsburgh  —  Dear  Sir: 
Nothing  from  you  yet.  If  I  don't  hear  soon,  I  will  go  to 
Bismarck,  and  tender  amt.  due,  as  I  don't  want  to  be 
bothered  any  more.  Whatever  is  due  is  ready,  as  it  has 
been  for  the  last  7  years,  whenever  I  can  safely  pay  either 
you  or  Braithwaite.     Yours,  truly,  J.  Leigh  ton.' 

'*That  the  sum  owing  to  plaintiff,  as  shown  by  the  allega- 
tions hereinbefore  contained,  was  the  amount,  and  not 
otherwise,  referred  to  in  said  letter;  and  the  Braithwaite 
mentioned  therein  is  this  plaintiff,  and  none  other;  and  the 
said  J.  B.  Biggert,  claiming  to  act  and  acting  on  behalf  of 
said  interveners,  was  not  a  stranger  to  the  transaction. 
That  on  divers  and  sundry  times  the  said  Joseph  Leighton 
acknowledged  said  indebtedness,  to  wit,  on  the  27th  day  of 
June,  1888,  on  the  22d  day  of  July,  1888,  and  on  the  5th 
day  of  August,  1888,  as  will  more  fully  appear  from  pages 
74  to  77,  of  Exhibit  'one,'  hereto  annexed,  and  made  a  part 
hereof.  That  again,  on  the  1st  day  of  August,  1888,  the 
said  Joseph  Leighton,  by  one  George  T.  Webster,  his  at- 
torney, duly  authorized  so  to  do,  acknowledged  under  oath 
the  making  of  the  contract  of  affreightment  hereinbefore 
mentioned,  and  the  voyage,  as  will  more  fully  appear  from 
pages  42  to  45,  of  said  Exhibit  *one,'  hereto  annexed,  and 
made  and  referred  to  as  a  part  hereof. 

"(23)  That  there  has  been  paid  plaintiff  and  applied  in 
liquidation  of  a  part  of  the  amount  so  due  plaintiff,  as 
aforesaid,  fioni  the  said  Harvey  Harris,  as  administrator 
of  the  estate  of  Joseph  Leighton,  deceased,  the  sum  of 
four  hundred  and  thirteen  and  92-100  ($413.92)  dollars,  said 
payment  being  made  on  the  31st  day  of  March,  1892.  That 
theretofore,  and  the  28th  day  of  November,  1891,  there 
was  paid  on  account  of  said  indebtedness  owing  to  this 
plaintiff  the  further  sum  of  two  thousand  dollars  ($2,000.00), 
which  sum  was  paid  for  and  in  behalf  of  the  said  Joseph 
Leighton  by  Kelly  &  Jordan,  who  had  heretofore  obligated 
themselves  to  pay  the  same  for  and  in  behalf  of  the  said 
Joseph  Leighton.  And  that  the  estate  of  the  said  deceased 
in  the  territory  of  Dakota,  now  state  of   North  Dakota, 
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has  been  fully  administered  upon,  settled  and  exhausted,  and 
said  administrator's  final  accounts  presented  to  the  County 
Court  in  and  for  said  Burleigh  county,  state  of  North  Da- 
kota, the  same  having  exclusive  jurisdiction  therein,  and 
by  said  court  passed,  allowed,  and  approved,  and  said  ad- 
ministrator discharged  from  said  trust,  and  that  a  copy  of 
the  order  of  said  County  Court  passing,  allowing,  and  ap- 
proving said  final  account  is  hereto  attached,  and  referred 
to  and  made  a  part  hereof,  and  found  on  pages  92  to  94,  of 
Exhibit  '  one,'  hereto  attached." 

On  motion  of  the  defendant  the  court  struck  these  para- 
graphs from  the  complaint,  on  the  ground  that  they  were 
irrelevant  and  redundant.  This  action  of  the  court  is  as- 
signed as  error.  To  determine  this  question  it  is  necessary 
to  determine  the  force  and  effect  of  a  judgment  against  an 
administrator  in  one  state  against  the  administrator  of 
the  same  estate  in  another  state. 

In  Johnson  v.  Powers,  (139  U.  S.  156  ;  11  Sup.  Ct.  525), 
this  subject  is  thoroughly  discussed,  and  the  authorities 
are  collected  and  cited.  In  this  case  Mr.  Justice  Gray,  de- 
livering the  opinion  of  the  court,  says : 

'  *  A  judgment  in  rem  binds  only  the  property  within  the 
control  of  the  court  which  rendered  it,  and  a  judgment  in 
personam  binds  only  the  parties  to  that  judgment  and 
those  in  privity  with  them. 

A  judgment  recovered  against  the  administrator  of  a  de- 
ceased person  in  one  state  is  no  evidence  of  debt  in  a  sub- 
sequent suit  by  the  same  plaintiff  in  another  state,  either 
against  an  administrator,  whether  the  same  or  a  different 
person  appointed  there,  or  against  any  other  person  having 
assets  of  the  deceased.  {Aspden  v.  Nixon,  4  How.  467 ; 
Stacy  V.  Thrasher,  6  id.  44  ;  McLean  v.  Meek,  18  id.  16  ; 
Low  V.  Bartlett.  8  Allen,  259.) 

In  Stacy  v.  Thrasher,  in  which  a  judgment,  recovered  in 
one  state  against  an  administrator  appointed  in  that  state, 
upon  an  alleged  debt  of  the  intestate,  was  held  to  be  in- 
competent evidence  of  the  debt  in  a  suit  brought  by  the 
same  plaintiff  in  the  Circuit  Court  of  the  United  States  held 
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within  another  state  against  an  administrator  there  ap- 
pointed of  the  same  intestate,  the  reasons  given  by  Mr. 
Justice  Greer  have  so  strong  a  bearing  on  the  case  before 
us,  and  on  the  argument  of  the  appellant,  as  to  be  vrorth 
quoting  from  : 

'  The  administrator  receives  his  authority  from  the  or- 
dinary, or  other  officer  of  the  government  where  the  goods 
of  the  intestate  are  situate.  But  coming  into  such  posses- 
sion by  succession  to  the  intestate,  and  incumbered  with 
the  duty  to  pay  his  debts,  he  is  considered  in  law  as  in 
privity  with  him,  and  therefore  bound  or  estopped  by  a 
judgment  against  him.  Yet  his  representation  of  his  in- 
testate is  a  qualified  one,  and  extends  not  beyond  the  assets 
of  which  the  ordinary  had  jurisdiction.'    (6  How.  53.) 

*  *In  answering  the  objection  that  to  apply  these  principles 
to  a  judgment  obtained  in  another  state  of  the  Union  would 
be  to  deny  it  the  faith  and  credit,  and  the  effect,  to  which 
it  was  entitled  by  the  constitution  and  laws  of  the  United 
States,  he  observed  that  it  was  evidence,  and  conclusive  by 
way  of  estoppel,  only  between  the  same  parties,  or  their 
privies,  or  on  the  same  subject-matter  when  the  proceed- 
ing was  in  rem  ^  and  that  the  parties  to  the  j  udgments  in 
question  were  not  the  same  ;  neither  were  they  privies,  in 
blood,  in  law,  or  by  estate ;  and  proceeded  as  follows : 

"  'An  administrator  under  grant^of  administration  in  one 
state  stands  in  none  of  these  relations  to  an  administrator 
in  another.  Each  is  privy  to  the  testator,  and  would  be 
estopped  by  a  judgment  against  him  ;  but  they  have  no 
privity  with  each  other,  in  law  or  in  estate.  They  receive 
their  authority  from  different  sovereignties,  and  over  dif- 
ferent property.  The  authority  of  each  is  paramount  to 
the  other.  Each  is  accountable  to  the  ordinary  from  whom 
he  receives  his  authority.  Nor  does  the  one  come  by  suc- 
cession to  the  other  into  the  trust  of  the  same  property,  in- 
cumbered by  the  same  debts.'  {Stacy  v.  Thrasher,  6  How. 
69,  60.)         • 

"  '  It  is  for  .those  who  assert  this  privity  to  show  wherein 
it  lies,  and  the  argument  for  it  seems  to  be  this:    That  the 
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jadgment  against  the  administrator  is  against  the  estate  of 
the  intestate,  and  that  his  estate,  wheresoever  situate,  is 
liable  to  pay  his  debts.  Therefore  the  plaintiff,  having 
once  established  his  claim  against  the  estate  by  the  judg- 
ment of  a  court,  should  not  be  called  on  to  make  proof  of 
it  again.  This  argument  assumes  that  the  judgment  is  in 
rem,  and  not  in  personam,  or  that  the  estate  has  a  sort  of 
corporate  entity  and  unity.  But  that  is  not  true,  either  in 
fact  or  in  legal  construction.  The  judgment  is  against  the 
person  of  the  administrator  that  he  shall  pay  the  debt  of 
the  intestate  out  of  the  funds  committed  to  his  care.  If 
there  be  another  administrator  in  another  state,  liable  to 
to  pay  the  same  debt,  he  may  be  subjected  to  a  like  judg- 
ment upon  the  same  demand,  but  the  assets  in  his  hands 
cannot  be  affected  by  a  judgment  to  which  he  is  personally 
a  stranger.'  *The  laws  and  courts  of  a  state  can  only 
affect  persons  and  things  within  their  jurisdiction.  Con- 
sequently, both  as  to  the  administrator  and  the  property 
confided  to  him,  a  judgment  in  another  state  is  res  inter 
alios  acta.  It  cannot  even  be  primxi  facie  evidence  of  a 
debt,  for,  if  it  have  any  effect  at  all,  it  must  be  as  a  judg- 
ment and  operate  by  way  of  estoppel.' "  {Stacy  v.  Thrasher, 
6  How.  60,  61.) 

"  In  Low  V.  Bartlett,  above  cited,  following  the  decisions 
of  this  court,  it  was  held  that  a  judgment  allowing  a  claim 
against  the  estate  of  a  deceased  person  in  Vermont,  under 
statutes  similar  to  those  of  Michigan,  was  hot  competent 
evidence  of  debt  in  a  suit  in  equity  brought  in  Massachu- 
setts by  the  same  plaintiff  against  an  executor  appointed 
there,  and  against  legatees  who  had  received  money  from 
him  ;  the  court  saying  :  'The  judgment  in  Vermont  was 
in  no  sense  a  judgment  against  them,  nor  against  the  prop- 
erty, which  they  had  received  from  the  executor.'  (8  Allen, 
266.)" 

If  the  judgment  recovered  in  Dakota  against  the  admiu- 
istrator  there,  is  of  no  binding  force  and  effect,  not  even 
effectual  as  evidence  of  a  debt,  against  the  adniinistrator  in 
this  state,  as  is  held  by  the  authority  just  quoted,  then  the 
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pleading  of  the  same,  as  is  done  in  this  case,  could  subserve 
no  valuable  purpose,  and  it  cannot  be  properly  contended 
that  the  court  erred  in  striking  the  same,  and  all  reference 
thereto,  from  th3  complaint.  Appellant  contends  that  it 
was  necessary  to  plead  such  judgment  and  proceedings  in 
order  to  show  that  the  demand  sued  on  here  had  been  given 
credit  for  the  amount  realized  undc^  the  Dakota  judgment. 
We  think  this  position  untenable.  Such  credit  could  not 
have  been  given  in  any  suit  on  the  demand  in  litigation. 

The  appellant  further  contends  that  it  was  necessary  to 
plead  the  Dakota  judgment  and  proceedings,  in  order  to 
show  that  the  Montana  administrator,  the  defendant  here, 
is  estopped  from  disputing  the  claim  sued  on  by  reason  of 
his  having  taken  part,  as  alleged  in  paragraph  21,  stricken 
from  the  complaint,  in  defending  said  Dakota  suit  in  the 
name  of  Harvey  Harris,  administrator  there.  We  think 
this  contention  cannot  be  maintained.  There  was  no  privity 
between  these  two  administrators.  This  defendant  had  no 
authority  to  act  or  bind  the  estate  outside  of  the  jurisdic- 
tion of  his  own  state  or  appointment.  (See  Johnson  v. 
Powers^  supra,  and  authorities  cited  therein.  1  Woemer, 
Adm'n,p.  362,  §  160.) 

Appellant  contends  that,  whatever  force  and  effect  the 
court  might  give  the  Dakota  judgment  and  proceeding  set 
out  in  the  complaint,  and  the  action  of  the  court  therein, 
still  he  has  a  cause  of  action  independent  thereof,  by  rea- 
son of  the  alleged  new  promise  in  writing  of  Leighton  in 
his  lifetime,  pleaded  in  paragraph  22  of  the  complaint, 
which  was  stricken  out  by  the  court.  After  striking  out 
said  parts  of  the  complaint,  the  court  sustained  defendant's 
demurrer  thereto  on  the  ground  that  the  demand  sued  on 
was  barred  by  the  statute  of  limitations.  This  action  of 
the  court  is  especially  attacked  and  complained  of  by  ap- 
pellant, as  he  says  the  court,  by  striking  out  paragraph  22 
of  the  complaint,  left  the  same  demurrable,  as  said  para- 
graph set  up,  as  claimed,  a  new  promise,  made  by  Leighton 
in  his  lifetime,  to  pay  the  demand  sued  on.  While  perhaps 
it  would  have  been  more  appropriate  to  attack  this  particu- 
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lar  paragraph  of  the  complaint  by  demurrer,  yet  whether 
prejudicial  error  was  committed  by  the  court  in  its  action 
we  will  consider  later  on.  Does  paragraph  22  of  the  com- 
plaint contain  and  plead  such  a  new  promise  to  pay  the  de- 
mand sued  on  as  will  relieve  it  from  the  bar  of  the  statute 
of  limitations  ?  It  is  conceded  that  the  demand  is  barred 
unless  the  bar  is  removed  by  the  new  promise  of  Leighton 
in  his  lifetime,  set  out  in  said  paragraph  22.  We  will  con- 
sider this  question  as  if  said  paragraph  had  not  been  stricken 
from  the  complaint.  The  written  new  promise  of  Xeighton 
relied  on  to  remove  the  bar  of  the  statute  of  limitatious  in 
this  case  is  as  follows  :  ''Miles  City,  Montana,  7-21,  1888. 
J.  D.  Biggert,  Pittsburg — Dear  Sir :  Nothing  from  you 
yet.  If  I  don't  hear  soon,  I  will  go  to  Bismarck  and  tender 
amt.  due,  as  I  don't  want  to  be  bothered  any  more.  What- 
ever is  due  is  ready,  as  it  has  been  for  the  last  seven  years, 
whenever  I  can  safely  pay  either  you  or  Braithwaite.  Yours, 
truly,  J.  Leighton." 

The  appellant  relies  on  two  other  written  instruments, 
signed  by  said  Leighton,  to  relieve  this  demand  from  the 
bar  of  said  statute.  The  instruments  are  as  follows : 
''Miles  City,  Montana,  6-27,  1888.  John  Biggert,  Pitts- 
burg— Dear  Sir :  Have  just  returned,  and  have  been  look- 
ing over  matters.  I  am  not  satisfied  about  the  settlement 
of  Eclipse  trip.  Please  write  me  your  understanding  of 
it.  Also,  if  I  settle  with  your  folks,  if  they  will  see  me 
clear  of  Braithwaite,  &c.  Write  me  at  once.  Yours, 
truly,  J.  Leighton." 

"Miles  City,  Montana,  7-22,1888.  J.  D.  Biggert,  Pitts- 
burg— Dear  Sir  :  Yours,  with  check,  at  hand.  I  am  an- 
xious to  see  Joe  better.  He  came  out,  and  figured  up 
books,  and  saw  that  we  had  a  loss  for  1,  and  went  away 
satisfied,  but  will  write  him  after  I  get  his  letter.  I  cannot 
wait  long  for  your  decision.  You  know  I  am  veiy 
ill,  and  I  must  have  this  thing  off  my  hands.  I  want  to 
help  you  in  the  matter,  but  the  suit  has  got  to  be  attended 
to.  Veiy  truly,  J.  Leighton.  Why  don't  you  write  me 
about  your  lett  er  of  April,  '82  ?" 
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These  last  two  instruments  are  referred  to  as  exhibits, 
and  the  first  instrument  is  set  out  in  full  in  said  paragraph 
22.  Said  first  written  instrument  or  letter  is  especially  re- 
lied on  by  appellant  as  constituting  such  an  acknowledg- 
ment of  the  demand  sued  on,  and  new  promise  to  pay  tHe 
same,  as  to  take  the  debt  out  of  the  operation  of  the  stat- 
ute of  Umitations. 

In  Bdl  V.  Morrison  (1  Pet.  352), — a  case  involving  the 
doctrine  under  discussion, — Mr.  Justice  Story,  speaking 
for  the  court,  says  :  '*  To  remove  the  bar  of  the  statute  of 
of  limitations  by  a  new  promise,  it  must  be  determinate 
and  unequivocal; and,  if  a  new  promise  is  to  be  raised  by  im- 
plication of  law  from  an  acknowledgment,  there  must  be 
an  unquaUfied  acknowledgment  of  a  subsisting  debt  which 
the  party  is  liable  and  willing  to  pay." 

In  Biddel  v.  Brizzolara,  (56  Cal.)  at  page  382,  the  court 
say :  **  *If  there  be  no  express  promise,  but  a  promise  is  to 
be  raised  by  implication  of  law  from  the  acknowledgment 
of  the  party,  such  an  acknowledgment  ought  to  contain  an 
unqualified  and  direct  admission  of  a  previous  subsisting 
debt,  which  the  party  is  liable  and  willing  to  pay.  If 
there  be  accompanying  circumstances  which  repel  the 
promise  or  intention  to  pay  ;  if  the  expressions  be  equiv- 
ocal, vague,  and  undeterminate,  leading  to  no  cer- 
tain conclusion,  but  at  best  to  probable  inferences,  which 
may  affect  different  minds  in  different  ways, — we  think 
they  ought  not  to  go  to  a  jury  as  evidence  of  a  new  promise 
to  revive  the  cause  of  action.'  Mr.  Justice  Story  in  Bell  v. 
Morrison  (1  Pet.  362)."  '^An  acknowledgment  of  the  debt 
to  take  the  case  out  of  the  statute  of  limitations  must  be 
clear  and  unambiguous,  and  must  recognize  and  be  directed 
to  the  particular  debt  and  amount  to  an  unqualified  admis- 
sion that  it  is  due  and  unpaid."  (5  Gen.  Dig.  U.  S.,  p.  1399, 
§  526,  and  authorities  cited.) 

In  McCormick  v.  Brown  (36  Cal.),  at  page  185,  the  court 
say:  '^The  acknowledgment  must  be  a  direct,  distinct,  un- 
qualified admission  of  the  debt  which  the  party  is  liable 
and  willing  to  pay." 
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We  think  it  cannot  be  contended  that  the  two  writings 
claimed  to  be  acknowledgments  and  new  promises,  dated 
respectively  6-27,  1888,  and  7-22,  1888,  and  set  out  above, 
contain  any  such  acknowledgment  of  this  debt,  or  new 
promise  to  pay  the  same,  as  to  relieve  the  demand  sued  on 
from  the  bar  of  the  statute.  The  instrument  dated  7-22» 
1888,  says  nothing  about  this  demand.  The  instrument 
dated  6-27,  1888,  shows  that  Leighton  is  not  satisfied 
about  the  settlement  of  the  Elclipse  trip,  and  asks,  ^^If  I 
(Leighton)  settle  with  your  folks,  if  they  will  see  me  clear 
of  Braithwaite,"  etc.  If  there  is  any  promise  in  this,  is  it 
not  conditional  ?  This  certainly  does  not  come  within  the 
requirements  to  take  it  out  of  the  operation  of  the  statute, 
even  if  the  instruments  were  otherwise  definite  and  certain, 
in  which  respect  it  seems  fatally  defective.  Now,  as  to  the 
first  instrument  or  letter  of  Leighton,  chiefly  relied  on  to 
take  this  case  out.  of  the  statute  of  Umitations,  this  letter, 
like  the  others,  is  written  to  one  J.  D.  Biggert,  at  Pitts- 
burgh. In  this  letter  Leighton  seems  to  complain  of  Big- 
gert's  delay.  He  says  if  he  does  not  hear  soon,  he  wiU  go 
to  Bismarck,  and  tender  amount  due,  as  he  does  not  want 
to  be  bothered  anymore.  Then  he  says,  ** Whatever  is 
due  is  ready,  as  it  has  been  for  seven  years,  whenever  I 
can  safely  pay  either  you  or  Braithwaite.'*  Now,  what  are 
the  legitimate  inferences  to  be  drawn  from  this  letter  and 
the  others  ?  First,  that  Leighton  was  ill,  and  was  anxious 
to  settle  this  matter  in  his  lifetime;  second,  that  he  was 
willing,  and  had  been  for  seven  years,  to  pay  whatever  was 
due  from  him,  when  the  amount  could  be  ascertained,  and 
he  should  know  to  whom  he  could  safely  pay  such  amount. 
It  is  very  evident  that  there  was  a  dispute  as  to  what  was 
due,  and  to  whom  it  was  payable.  Leighton  seemed  anx- 
ious to  pay  when  these  two  important  matters  were  settled. 
His  willingness  to  pay  was  evidently  conditioned  upon  the 
ascertainment  of  the  amount  due,  and  when  he  was  made 
secure  in  paying  either  to  the  parties  represented  by  Biggert 
or  to  Braithwaite.  It  does  not  appear  that  either  of  these 
things  was  ever  done,  or  that  Leighton's  letter  and  terms 
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therein  stated  were  ever  accepted  or  acted  upon  in  any 
manner  by  plaintiff  or  any  other  party  connected  with  this 
matter.  These  conditions  should  have  been  shown  to  have 
been  performed  by  plaintiff  before  he  seeks  the  benefit  of 
the  alleged  new  promise  to  pay.  {Bell  v.  Morrison^  1  Pet. 
612.)  This  is  not  shown  to  have  been  done.  But  plaintiff 
seems  to  have  disregarded  the  terms,  conditions,  and  over- 
tures of  settlement  contained  in  this  alleged  new  promise, 
and  now,  after  the  death  of  Leighton,  seeks  to  avail  him- 
self of  tlie  benefits  thereof,  as  if  such  conditions  were  imma- 
terial. We  think  no  other  conclusion  can  be  fairly  reached 
from  a  proper  construction  of  all  these  letters  and  alleged 
new  promises  to  pay.  In  none  of  these  letters  is  there  an 
unconditional,  definite,  certain,  and  unqualified  acknowl- 
edgment of  this  demand,  or  any  certain  demand  and  prom- 
ise to  pay  the  same.  We  are  therefore  of  the  opinion  that 
these  written  instruments  or  letters  of  Leighton  are  insufii- 
cient  to  remove  the  bar  of  the  statute  of  limitations.  So 
holding,  we  see  no  error  in  the  action  of  the  court  in  hold- 
ing the  complaint  bad  on  demurrer,  or  that  any  substantial 
right  of  appellant  was  prejudiced  by  striking  said  paragraph 
22  from  the  complaint,  as,  in  our  view,  the  complaint  did 
not,  in  any  event,  state  facts  sufficient  to  authorize  a  re- 
covery, for  the  reason  that  the  demand  sued  on  is  baiTed 
by  the  statute  of  this  state. 

We  are  of  the  opinion  that  the  judgment  should  be 
affirmed,  and  it  is  so  ordered. 

Harwood  and  De  Wrrr,  JJ.,  concur. 


Jadgment  against  administrator  in  another  jnrisdietion.  —  When 

there  are  different  Jurisdictions  on  tlie  estate  of  the  same  decedent,  each  is  so 
far  independent  of  the  others  that  property  received  under  one  cannot  be  sued 
for  under  another.  Harrison  v.  Mahorner,  14  Ala.  829,  834.  In  the  ancillary 
forum  the  administrator  cannot  be  called  to  account  for  assets  received  by  him 
in  the  domicially  administration.  Buxton  v.  Boyleston,  2  Mass.  884;  Camp- 
bell V,  Sheldon.  80  Mass.  (13  Pick.)  23;  Fay  v.  Haven,  44  Mass.  (3  Met.)  109, 
114.    A  judgment  recovered  against  an  a^iministrator  in  a  state  other  than  that 
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of  his  appointment,  is  not  evidence  against  the  estate  in  the  forum  of  the  dom- 
icile. Judy  V.  Kelly,  11  111.  211,  214;  Reutschler  v.  Jamison,  6  Mo.  App.  135, 
186.  Nor  will  such  a  judgment  subject  the  land  of  the  decedent  in  the  state  in 
which  it  is  recovered  to  be  taken  in  execution.  Borden  v.  Borden,  5  Mass.  67, 
77.  And  a  judgment  recovered  by  or  against  the  administrator  appointed  in 
one  jurisdiction  will  not  support  an  action  by  or  against  the  one  appointed  in 
another  jurisdiction.  Stacy  v.  Thnwher,  47  U.  8.  (6  How.)  44,  58;  McLean  v. 
Mack,  59  U.  S.  (18  How.)  16,  18;  Dent  v.  Ashley,  Hemps.  54;  7  Fed.  Cas.  496; 
Judy  V.  Kelly,  11  111.  211,  214;  Rosenthal  v.  Remck,  44  111.  202,  207;  Slanter 
V.  Chenowith,  7  Ind.  211,  212;  Creswell  v.  Slack.  68  Iowa,  110,  113;  26  N.  W. 
Rep.  42;  Talmage  v.  Chapel,  16  Mass.  71,  73;  Low  v.  Bartlett,  90  Mass.  (8  All.) 
259,  263;  Ela  v.  Allen,  95  Mass.  (18  All.)  48,  49;  Taylor  v.  Barron,  35  N.  H. 
485.  497;  Brodie  v.  Bickley,  2  Rawle,  431,  436;  King  v.  Clarke,  2  Hill,  Ch. 
(S.  C.)  611,  616.  And  a  judgment  in  favor  of  a  foreign  administrator  who  has 
not  complied  with  the  statutes  authorizing  suits  by  such  administrators  is  not 
a  bar  against  an  ancillary  administrator  subsequently  appointed  in  the  same 
jurisdiction.  Hatchett  v.  Berney,  65  Ala.  39,  49;  Pond  v.  Makepeace,  43  Mass. 
(2  Met.)  114.  A  decree  against  the  primary  administrators  in  a  suit  relative  to 
the  succession  of  personal  property,  conducted  in  due  form  and  between  proper 
parties,  at  the  place  of  his  domicile  is  conclusive  on  an  ancillary  administrator. 
Suarez  v.  Mayor,  2  Sand.  Ch.  (N.  Y.)  173;  Churchill  v.  Prescott,  8  Bradf.  (N. Y.) 
233,  288.  A  judgment  in  favor  of  an  administrator  so  merges  the  debt  that  it 
may  be  treated  as  his  personal  effects,  so  far  as  to  authorize  him  to  maintain 
suit  thereon  in  another  jurisdiction  without  their  taking  out  letters  of  admini- 
stration. Lewis  V.  Adams,  70  Cal.  403;  Barton  y.  Higgins,  41  Md.  539:  Tal- 
mage y.  Chapel,  16  Mass.  71;  Rircks  v.  Taylor,  49  Mass.  552;  Tittman  v. 
Thornton,  107  Mo.  500,  606.  But  a  distinction  is  made  in  the  case  of  different 
executors  appointed  by  the  same  will  though  qualifying  in  different  juHsdic* 
tions.  Hill  v.  Tucker,  54  U.  S.  (13  How.)  458,  466;  Goodall  v.  Tucker,  id. 
467;  Grant  v.  Reese,  94  N.  C.  729,  780. 
Vol.  VIII-74 
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In  the  Matter  of  the  Estate  of  Richard  Hickman, 

Deceased. 

Bronner,  Pubhc  Administrator,  vs.  Victor  Jahant,  Ex- 
ecutor, etc.,  Respondent. 

[109  California,  (KM).] 

Contesting  probate  —  Public  administrator  —  Death  of 

sole  beneficiary. 

A  public  administrator  is  not  a  person  interested  in  the  estate  within  the 
meaning  of  Code  Civil  Procedure  of  California,  sections  1907-1813,  so  as  to 
entitle  him  to  contest  the  probate  of  a  will. 

A  will  appointing  an  executor  is  not  rendered  void  by  the  death  of  the  sole 
beneficiary  under  it. 

Commissioners'  decision.  Department  2.  Appeal  from 
Superior  Court,  Sacramento  county;  Matt.  F,  Johnson, 
Judge. 

In  the  matter  of  the  estate  of  Richard  Hickman,  de- 
ceased, Victor  Jahant  filed  a  petition  for  the  probate  of  the 
last  will.  George  F.  Bronner,  as  public  administrator,  filed 
a  contest  of  the  probate  of  said  will,  and  also  a  petition  that 
letters  of  administration  be  granted  him.  From  a  judg- 
ment denying  his  petition,  as  public  administrator,  for 
letters  of  administration,  and  admitting  the  will  to  probate 
and  granting  letters  testamentary  to  Victor  Jahant,  Bron- 
ner appeals. 

Armstrong  J  Bruner  &  Platnavsr^  for  appellant. 

Charles  H.  Oatmauy  for  respondent. 

Searls,  C. — This  is  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Sacramento  county,  in  probate,  denying 
the  petition  of  the  appellant,  as  public  administrator,  for 
letters  of  administration,  and  granting  the  petition  of  Vic- 
tor Jahant  for  the  probate  of  the  last  will,  and  granting 
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letters  testamentary  to  him,  the  said  Victor  Jahant,  as  exe- 
cutor of  the  last  will  of  Bichard  Hickman,  deceased. 

Bichard  Hickman  died  on  or  about  May  5,  1893,  in  the 
county  of  Sacramento,  leaving  what  purported  to  be  a  last 
will,  by  which  he  devised  and  bequeathed  all  of  his  estate, 
real  and  personal,  to  his  wife,  Elizabeth  Hickman,  subject 
to  the  payment  of  his  debts,  and  appointed  Victor  Jahant 
as  the  executor  of  such  will,  to  serve  without  bonds. 

Jahant,  the  executor  named,  filed  a  petition  for  the  pro- 
bate of  the  will,  showing,  among  other  things,  estate,  real 
and  personal,  in  the  county  of  Sacramento  ;  that  Elizabeth 
Hickman,  the  wife,  had  died  ;  that  there  were  no  heirs  in 
Sacramento  county ;  that  the  next  of  kin  who  are  heirs, 
and  their  residence,  were  unknown,  etc. 

Appellant,  who  is  the  public  administrator  of  the  county 
of  Sacramento,  filed  a  contest  of  the  probate  of  the  will, 
setting  out,  among  other  things,  and  as  evidence  of  his 
right  to  make  such  contest :  (1)  That  he  was  public  ad- 
ministrator ;  (2)  that  the  sole  legatee  and  devisee  under  the 
will,  who  was  the  wife  of  testator,  and  not  a  relative,  had 
died  during  the  lifetime  of  the  testator,  whereby  the  devise 
and  legacy  lapsed,  and  the  will  became  null  and  void. 

He  also  filed  a  petition  praying  to  be  appointed  adminis- 
trator of  the  estate.  A  demurrer  was  interposed  to  his  con- 
test, which  was  sustained  by  the  court. 

The  two  applications  were  heard  together,  and  upon  due 
proof  of  the  execution  of  the  will  it  was  admitted  to  pro- 
bate, Victor  Jahant  appointed  executor  under  the  will,  and 
the  application  of  appellant  as  public  administrator  to  be 
appointed  administrator  was  denied. 

The  demurrer  was  properly  sustained.  Appellant,  as 
pubUc  administrator,  had  no  standing  in  court  to  contest 
the  proof  of  the  will.  He  was  not  interested  in  the  sense 
of  having  an  interest  in  the  estate,  within  the  purview  of 
sections  1807-1312  of  the  Code  of  Civil  Procedure. 

In  re  Sanborn's  Estate  (98  Cal.  103,  32  Pac.  866),  McPar- 
LAND,  J.,  said  :  *'If  a  public  administrator  could  legally 
assume  the  character  of  a  standing  contestant  of  wills, 
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notwithstanding  the  wishes  of  heirs  and  devisees,  he  would 
certainly  enlarge  the  sphere  of  his  activities  ;  but  the  limi- 
tations of  the  statute  do  not  allow  such  inflation." 

Sections  1726  to  1743  of  the  Code  of  Civil  Procedure  are 
not  intended  to  define  the  cases  in  which  the  public  admin- 
istrator is  entitled  to  letters  of  administration,  but  to  pro- 
vide for  the  preservation  of  the  estates  of  deceased  persons 
until  a  proper  administrator  is  appointed,  as  will  appear  by 
section  1730,  which  requires  him  to  deliver  the  estate  over 
to  any  person  to  whom  letters  testamentary  or  of  adminis- 
tration may  be  regularly  appointed. 

The  will  in  question  was  not  invalidated  by  the  death  of 
the  beneficiary. 

'*The  mere  nomination  of  an  executor,  without  making 
any  disposition  of  one's  estate,  or  giving  any  other  direc- 
tions whatever,  will  constitute  a  will,  and  render  it  neces- 
sary that  the  instrument  be  established  in  the  Probate 
Court."  (2  Redf.  Wills,  p.  59  ;  Williams,  Ex'rs  [7th  Ed.l 
pp.  267,  390 ;  Schociler,  Wills,  §  297.) 

The  fact  that  a  testator  nominates  an  executor,  but 
without  giving  a  legacy  or  devising  any  part  of  his  prop- 
erty, makes  it  none  the  less  a  will. 

It  may  often  occur  that,  subject  to  the  payment  of  his 
just  debts,  a  testator  is  quite  willing  that  his  property 
shall  be  succeeded  to  as  provided  by  law,  while  the  selec- 
tion of  the  minister  through  whom  the  settlement  is  to  be 
made  and  the  distribution  is  to  be  had  is  not  only  a  matter 
of  deep  interest  to  him,  but  of  vital  interest  to  the  estate  ; 
and,  as  the  law  accords  to  him  the  privilege  of  making  the 
selection  of  his  executor,  it  must  be  upheld,  when  duly  made. 

The  fact  that  the  sole  beneficiary  under  the  will  had  de- 
parted this  life  prior  to  the  death  of  the  testator,  if  a  fact, 
was  not  one  to  be  determined  as  a  preliminary  question 
affecting  the  probate  of  the  will. 

The  fact  that  the  document  purported  to  appoint  an 
executor,  and  provided  for  the  payment  of  debts,  was 
sufiicient  to  stamp  it  as  a  will,  and  justify  its  probate  as 
such.    {JoUiffe  V.  Fanning,  10  Rich.  Law,  186.) 
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Again,  if  the  will  was  valid  when  made,  it  could  only  be 
revoked  or  altered  by  a  subsequent  writing,  duly  executed, 
or  by  obliterating  or  destroying  with  intent  to  revoke. 
(Civ.  Code,  §  1292 ;  In  re  Tillman's  Estate  [Cal.]  31  Pac. 
563.) 

The  court  did  not  err  in  denying  letters  of  administra- 
tion to  appellant  or  in  granting  letters  testamentary  to 
respondent.  The  judgment  appealed  from  should  be 
affiir.:ed. 

We  concur:  Haynes,  C;  Vancuef,  C. 

Per  Curiam. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  appealed  from  is  affirmed. 


Ford,  Executor,  Appellant,  vs.  Ford  and  Another,  Be- 

spondents. 

Ford,  Executor,  Respondent,  vs.  Ford,  Imp.,  Appellant. 

Ford,  Executor,  Respondent,  vs.  Ford,  by  Guardian  ad 

litem,  Imp.,  Appellant. 

[88  Wisconsin,  122.] 

An  executor  who  finds  and  diligently  administers  property  of  the  estate  In  four 
different  states  and  makes  an  investigation  as  to  property  alleged  to  have 
been  in  a  fifth,  the  estate  being  in  constant  litigation  for  many  years, 
suits  for  construction  of  the  will  being  brought,  and,  with  substantially  the 
same  result,  carried  to  the  courts  of  last  resort  in  three  of  the  states,  is  en- 
titled to  extra  compensation  under  Rev.  St.  Wis.  3929,  providing  for  such 
extra  compensation  in  cases  of  unusual  ditficulty  or  extraordinary  ser- 
vices. 

The  amount  of  the  extra  compensation  may  be  fixed  at  less  than  the  amount 
testified  by  all  the  witnesses  as  the  value  of  the  services,  the  statute  pro- 
viding for  such  extra  compensation  as  the  court  shall  judge  reasonable. 

A  claim  for  extra  compensation  will  not  be  rejected  on  appeal  on  the  ground 
that  it  was  not  itemized,  the  statute  not  requiring  it  to  be  itemized,  the 
rules  of  court  merely  requiring  it  to  be  set  up  as  a  claim  in  the  statement 
of  account,  and  no  motion  having  been  made  for  a  bill  of  items. 
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The  share  of  a  widow  who  elects  to  take  the  provisions  made  for  her  by 
law.  instead  of  those  made  by  her  husband's  will,  is  to  be  ascertained  by 
deducting  from  the  personal  estate,  the  debts,  funeral  expenses,  allow- 
ances and  the  expenses  of  administration,  including  those  of  probating  the 
will  and  carrying  out  its  provisions,  Sanb.  &  B.  Ann  St.  (Wis.),  section  2172, 
limiting  such  share  to  one -third  the  net  personal  estate. 

An  executor  will  not  be  removed  for  failing  to  complete  the  administration 
within  the  six  years  allowed  by  Rev.  St.  (Wis.),  section  8680,  he  having 
used  reasonable  care  and  diligence  in  administering  the  estate. 

A  question  expressly  decided  by  a  judgment  of  the  Circuit  Court  aflirmed  on 
appeal  is  res  judicata,  though  not  mentioned  in  the  decision  on  appeal,  it 
not  having  been  questioned  by  either  party. 

The  attorney's  fees  and  disbursements  of  the  guardian  ad  litem  of  an  infant  in 
suits  for  the  construction  of  the  will,  and  concerning  the  administration, 
none  of  whicli  were  commenced  by  or  on  his  behalf,  but  to  which  he  was 
a  necessary  party,  are  properly  allowed  out  of  the  estate  as  part  of  the  ex- 
penses of  settlement. 

■ 

Appeal  from  Circuit  Court,  Dane  county ;  E.  G.  Sie- 
BECKER,  Judge. 

Proceedings  by  J.  C.  Ford,  Margaret  G.  Ford,  Marcus  C. 
Ford,  and  others  in  the  matter  of  the  estate  of  Francis  F. 
Ford,  deceased.  From  the  judgment  J.  C.  Ford,  Margaret 
G.  Ford  and  Marcus  C.  Ford  appeal. 

These  are  three  separate  appeals  from  a  judgment  of  the 
Circuit  Court  of  Dane  county,  rendered  in  the  course  of 
the  settlement  of  the  estate  of  Francis  F.  Ford,  deceased. 
Francis  F.  Ford  died  testate,  January  26,  1886,  leaving 
property  in  five  states, — Wisconsin,  Michigan,  Iowa,  Kan- 
sas, and  Missouri.  His  will  was  duly  admitted  to  probate 
in  the  County  Court  of  Dane  county,  June  17,  1886,  and 
letters  testamentary  issued  to  J.  C.  Ford.  The  legatees 
therein  named  are  his  widow,  Margaret  G.  Ford,  his  only 
son,  Marcus  C.  Ford,  and  his  three  brothers,  Edward  I., 
Joseph  C,  and  Henry  T.  Ford.  The  will  is  complicated  in 
its  provisions,  difficult  of  construction,  and  difficult  in  exe- 
cution. It  was  before  this  court  in  an  action  for  construc- 
tion thereof,  which  wiU  be  found  reported  in  70  Wis.  19, 
33  N.  W.  Eep.  188,  where  the  will  is  printed  at  length. 
Another  appeal  taken  in  course  of  the  settlement  of  the 
estate,  will  be  found  reported  in  80  Wis.  665 ;  50  N.  W. 
Rep.  409.     The  widow  duly  renounced  under  the  will,  and 
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elected  to  take  the  provisions  made  for  her  by  law.  Litiga- 
tion followed,  commencing  with  a  contest  of  the  will  by 
the  widow,  and  litigation  has  also  been  carried  on  in  four 
'  different  states.  Ancillary  administration  has  also  been 
taken  out  in  the  states  of  Michigan  and  Missouri,  and  that 
in  Missouri  was  not  terminated  till  after  the  expiration  of 
six  years  after  the  issuance  of  the  letters  testamentary  by 
the  County  Court  of  Dane  county. 

On  the  18th  day  of  August,  1892,  the  widow  filed  a  peti- 
tion in  said  County  Court,  asking,  among  other  things,  for 
the  removal  of  the  executor  and  appointment  of  an  admin- 
istrator de  bonis  non  on  the  ground  that  six  years  had 
elapsed  since  the  granting  of  letters  testamentary,  and  on 
the  further  ground  that  the  executor  had  failed  to  properly 
discharge  his  duties  under  the  will.  The  executor  answered 
this  petition,  claiming  that  earlier  settlement  of  the  estate 
was  impossible,  and  that  he  had  faithfully  discharged  his 
duties.  Upon  the  trial  of  this  issue  in  the  County  Court 
the  petition  for  removal  was  dismissed,  and  judgment  en- 
tered accordingly.  Prom  this  judgment  Margaret  G.  Ford 
and  Marcus  C.  Ford  appealed  to  the  Circuit  Court  of  Dane 
county. 

October  1,  1892,  the  executor  filed  in  the  Dane  County 
Court  his  final  account  and  report,  and  his  petition  for  its 
allowance.  The  widow  and  son  thereafter  filed  a  statement 
in  the  form  of  a  complaint,  making  fifteen  specific  objec- 
tions to  the  account,  to  which  complaint  and  objections  the 
executor  made  answer.  December  12,  1892,  the  executor 
filed  a  supplemental  account,  bringing  his  final  account  down 
to  that  date.  The  County  Court  tried  the  issues  arising 
upon  the  account  and  the  objections,  and  filed  its  judgment 
thereon,  February  14,  189&  The  widow  and  son  appealed 
from  the  whole  of  such  judgment,  and  the  executor  ap- 
pealed from  the  disallowance  of  certain  items  of  the  account. 
When  the  appeal  came  to  the  Circuit  Court,  the  executor 
filed  supplemental  accounts,  bringing  down  his  final  ac- 
count to  August  8,  1893. 

The  appeal  in  the  matter  of  the  application  for  removal 
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of  the  executor,  and  the  various  appeals  from  the  judg- 
ment rendered  upon  the  final  account,  were,  by  stipulation, 
all  heard  together  in  the  Circuit  Court,  and  the  two  pro- 
ceedings were  consoUdated,  and,  after  trial,  findings  and 
judgment  were  entered  in  the  Circuit  Court,  October  30, 
1893,  as  of  August  28,  1893.  From  this  judgment  separate 
appeals  were  taken  by  the  executor,  by  the  widow,  and  by 
Marcus  C.  Ford,  which  were  all  argued  together  in  this 
court. 

The  executor,  in  his  appeal,  claims  that  the  court  erred — 
First,  in  disallowing  $3,000  of  the  $6,000  claimed  by  him 
for  extraordinary  services;  second,  in  disallowing  two  items 
of  $200  and  $97.50,  respectively,  paid  by  the  executor  to 
attorneys  for  legal  services;  third,  in  disallowing  three 
items  of  $57.50,  $20.50,  and  $28.55,  respectively,  being  cer- 
tain expenses  of  the  executor  to  Kansas  City  and  return, 
and  an  hotel  bill  at  Madison;  fourth,  in  directing  the  execu- 
tor to  pay  to  the  counsel  for  the  guardian  ad  litem  of  Mar- 
cus C.  Ford  the  sum  of  $1,393.77;  fifth,  in  adjudging  that 
one-half  of  the  net  rentals  of  the  estate  be  assigned  to  Mar- 
cus C.  Ford. 

The  widow,  in  her  appeal,  claims  that  the  court  erred — 
First,  in  allowing  any  extra  compensation  to  the  executor 
over  and  above  the  statutory  per  diem  and  percentages; 
second,  in  not  removing  the  executor,  and  in  holding  that 
he  had  performed  his  duties  with  diligence;  third,  in  first 
deducting  all  the  expenses  of  administration  from  the 
amount  of  the  personal  estate,  and  assigning  to  the  widow 
only  one-third  of  the  balance;  fourth,  in  not  allowing  to 
her  the  expenses  of  litigation  paid  by  her  in  other  states  as 
charges  against  the  estate. 

The  appeal  of  Marcus  makes  the  same  points. 

Oeorge  W.  Bird  and  L  C.  Sloan,  for  plaintiff. 

J5.  J,  Stevens  and  A.  L.  Sanborn,  for  defendants. 

WiNSLOW,  J.  (after  stating  the  facts)— 1.  As  to  the  extra 
compensation  allowed  to  the  executor.     The  statute  pro- 
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vides  (Rev.  St  §  3929)  that,  in  addition  to  his  per  diem  and 
commissions,  an  executor  shall  be  allowed,  as  compensa- 
tion, such  further  sums,  'Mn  cases  of  unusual  difficulty  or 
extraordinary  services,  as  the  County  Court  shall  judge 
reasonable."  It  seems  entirely  clear  to  us  that  this  has  been 
a  case  of  unusual  difficulty.  We  entirely  agree  with  the 
remarks  of  the  county  judge  on  this  subject  as  follows  :  *'if 
there  ever  was  a  case  for  extra  compensation  under  our 
statute,  this  is  one.  No  reported  case  that  I  have  seen  or 
been  referred  to  compares  with  it.  In  this  case  there  has 
been  property  found  in  four  states,  and  looked  after  with 
diligence  by  the  executor.  It  is  claimed  that  there  was  and 
is  also  property  in  another  state.  This  required  and  re- 
ceived investigation  at  the  hands  of  the  executor.  He  did 
not  see  fit  to  litigate  for  it.  No  party  in  interest,  so  far  as 
it  appears,  offered  to  secure  the  estate  against  costs  if  he 
would  do  so.  The  rights  of  those  entitled  to  that  property 
have  not  been  waived  or  lost  by  the  action  or  nonaction  of 
the  executor,  so  far  as  appears.  The  will  of  the  deceased 
made  no  reference  to  such  property.  The  estate  has  been 
in  constant  Utigation  that  has  been  persistent  and  spirited 
during  the  entire  term  of  the  executor's  service.  But  few, 
if  any,  steps  have  been  taken  by  the  executor  that  have 
not  been  criticised  and  questioned.  The  suits  for  the  con- 
struction of  the  will  have  been  persistently  followed,  and 
fought  in  three  states  through  the  courts  to  the  courts  of 
last  resort  in  each,  with  substantially  the  same  result  in  all. 
I  therefore  find  it  a  case  for  extra  compensation.  It  is  said 
that  the  charge  for  extra  compensation  was  not  itemized, 
and  therefore  should  not  be  allowed.  That  the  charge  was 
not  itemized  is  an  objection  to  the  claim,  but  full  proof  has 
been  taken  on  the  subject,  and  the  charge  itemized  on  the 
trial.  I  do  not  think  the  objection  that  the  charge  was  not 
itemized  a  fatal  one." 

As  to  the  point  that  the  claim  for  extra  compensation 
should  have  been  itemized,  doubtless  such  would  be  the 
better  practice,  although  no  statute  seems  to  require  it,  and 
the  rule  on  the  subject  only  requires  that  it  be  ''set  up  as 
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a  claim  in  the  statement  of  account."     (County  Court 
Eules  of  1879,  No.  17,  §  6.) 

It  seems  clear  that  the  proper  course  of  the  objecting 
party  would  have  been  to  move  that  the  claim  be  itemized, 
or  made  more  definite  and  certain,  or  that  a  bill  of  particu- 
lars be  furnished.  Probably,  had  such  a  motion  been  made, 
it  would  have  been  granted.  In  the  absence  of  such  a  mo- 
tion, we  would  not  be  justified  in  rejecting  the  entire  claim 
now,  especially  when  it  appears  that  it  was  itemized  on  the 
trial. 

It  is  claimed  by  the  executor  that  the  court  erred  in  not 
allowing  $6,000  as  extra  compensation,  because  the  evidence 
of  all  the  witnesses  examined  on  the  question  of  the  value 
of  the  services  fixes  such  value  at  that  sum  or  more,  and 
therefore  the  court  acted  without  evidence  in  placing  the 
value  at  $3,000.  We  cannot  adopt  this  view.  We  do  not 
regard  this  question  as  standing  on  the  same  footing  as  an 
action  at  law  for  the  recovery  of  the  value  of  services  ren- 
dered by  one  person  to  another.  In  the  present  case  the 
court  is  fixing  the  value  of  the  labor  of  its  own  officer  in 
the  transaction  of  the  business  of  the  court.  The  county 
judge  has  necessarily  more  intimate  knowledge  of  the 
amount,  kind,  and  worth  of  the  labor  performed  than  any 
one  else.  While  the  evidence  of  experts  is  helpful,  and 
proper  to  be  considered,  we  do  not  consider  it  absolutely 
binding  on  the  court.  The  statute  expressly  says  that  such 
extra  compensation  shall  be  allowed  as  the  ^*  County  Court 
shall  judge  reasonable."  This  evidently  contemplates  that 
the  court  shall  exercise  its  sound  discretion  in  the  matter, 
and  is  not  bound  to  allow  exorbitant  sums,  though  there 
may  be  evidence  uncontradicted  which  supports  such  exor- 
bitant charges.  The  final  test  is,  what  does  the  court,  in 
view  of  the  evidence  and  its  own  knowledge  of  the  facts, 
*'  judge  reasonable  ? "  We  think  the  conclusion  reached  by 
the  County  and  Circuit  Courts  on  the  question  was  right. 

2.  The  widow  claims  that,  upon  the  filing  of  her  election, 
she  became  entitled  to  one-third  of  the  personal  property, 
after  first  paying  debts,  funeral  expenses,  allowances,  and 
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such  expenses  of  admiaistration  as  would  have  been  incur- 
red had  F.  F.  Ford  died  intestate,  and  no  more;  and  that 
the  court  erred  in  deducting  from  the  personalty  the  ex- 
penses of  the  probate  of  the  will  and  the  actions  for  the 
construction  thereof,  and  the  actions  for  procuring  partition 
of  real  estate,  before  setting  apart  her  one-third.  The  last- 
named  expenses  constitute  the  gi'eater  part  of  the  expenses 
deducted.  The  claim,  in  brief,  is  that  the  widow  is  entitled 
to  one-third  of  the  personalty  after  deducting  only  the  ex- 
penses of  administering  an  intestate  estate,  and  not  the  ex- 
penses made  necessary  in  probating  and  carrying  out  the 
provisions  of  the  will.  This  contention  cannot  prevail. 
Upon  filing  her  election  to  take  under  the  provisions  made 
for  her  by  law,  instead  of  the  provisions  made  by  the  will, 
the  widow  becomes  entitled  * '  to  the  same  share  of  his  per- 
sonal estate  as  if  he  had  died  intestate,"  provided  that  such 
share  shall  not  exceed  one-third  of  his  net  personal  estate. 
(Sanb.  &  B.  Ann.  St.  §  2172.)  Had  F.  F.  Ford  died  intes- 
tate,  she  would  have  been  entitled  to  the  same  share  as  a 
child  in  the  residue  of  the  estate  after  payment  of  allow- 
ances, debts,  expenses  of  administration,  and  funeral 
charges.  (Rev.  St.  §  3935,  subd.  6.)  In  this  case  this  share 
would  have  been  one-half  of  such  residue,  because  there 
was  but  one  child.  Were  there  no  proviso  in  section  2172 
limiting  Mrs.  Ford's  share  to  one-third  of  the  *'  net  personal 
estate,"  there  would  certainly  be  ground  for  argument 
that  only  the  debts,  allowance,  and  necessary  expenses  of 
administering  an  intestate  estate  should  be  deducted  from 
the  personalty  before  the  widow's  share  should  be  set  apart 
to  her;  and  that  the  additional  expenses  made  necessary  in 
order  to  carry  out  the  provisions  of  the  will  should  be  a 
charge  on  the  remainder  of  the  peraonalty  after  the  widow's 
share  had  been  set  apart.  The  addition  of  the  proviso,  how- 
ever, limiting  the  widow's  share  to  one-third  of  the  net 
personal  estate,  plainly  limits  and  controls  the  preceding 
provision,  and  makes  it  necessary  to  determine  only  what 
is  meant  by  '^his  net  personal  estate.''  What  was  the  net 
personal  estate  left  by  Francis  F.  Ford  ?    Clearly  it  was  so 
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much  personal  estate  as  was  left  after  payment  of  debts,  al- 
lowances and  charges,  and  all  the  expenses  of  administration 
as  well  as  those  expenses  which  were  made  necessary  by 
the  vvill  as  those  which  would  have  been  incident  to  the 
administering  of  the  estate  had  he  died  intestate.  We  see 
no  indication  in  the  statute  that  the  legislature  intended 
the  net  personal  estate  should  be  one  sum  as  to  the  widow 
and  an  entirely  different  sum  as  to  the  children.  This 
would  make  two  different  "net  personal  estates  "in  the 
same  estate.  Had  the  legislature  so  intended,  it  would 
have  been  very  easy  to  make  the  intention  clear. 

The  view  we  have  taken  renders  it  unnecessary  to  con- 
sider a  question  much  discussed  on  the  argument,  namely, 
whether  the  widow  takes  her  share  of  the  personal  estate 
as  heir  or  by  way  of  dower  or  in  lieu  of  dower.  There  is 
nothing  in  the  cases  of  Leach  v.  Leach,  (65  Wis.  284;  26  N. 
W.  Rep.  754),  or  Beem  v.  Kimherly,  (72  Wis.  343;  39  N.  W. 
Rep.  542),  which  conflicts  with  the  views  above  expressed. 
In  neither  of  these  cases  was  the  question  as  to  what  sum 
constituted  the  **  net  personal  estate  "  raised  or  considered. 

3.  By  the  will  the  net  annual  income  of  the  estate  is  be- 
queathed one-quarter  to  the  widow  during  life,  one-qaarter 
to  Marcus,  one-quarter  to  Edward  Irving  Ford,  one-eighth 
each  to  Joseph  C.  and  Henry  T.  Ford.  By  the  election 
of  the  widow  to  take  under  the  statute,  her  one-quarter  re- 
verted to  the  estate.  The  court  below  adjudged  in  effect 
that  the  widow's  one  fourth  went  to  Marcus,  as  the  owner 
of  the  next  eventual  estate,  and  that  he  was  therefore  en- 
titled to  one-half  of  the  net  rentals  of  the  estate.  The  ex- 
ecutor claims  that  the  widow's  one-quarter  should  be  accu- 
mulated into  the  residuum  of  the  estate.  This  question  is 
not  open  for  discussion.  This  question  was  involved  and 
expressly  decided  by  the  Circuit  Court  in  the  matter  of  the 
allowance  to  the  family,  brought  to  this  court  by  appeal, 
and  reported  in  Ford  v.  Ford,  (80  Wis.  566,  50  N.  W.  Rep. 
409).  The  findings  and  judgment  of  the  Circuit  Court  in 
that  case,  as  appears  from  the  printed  case,  were  to  the  effect 
that  Marcus  C.  Ford  is  entitled,  under  the  terms  of  the 
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will,  to  one-half  of  the  net  income  of  the  estate  which  is 
still  under  the  operation  of  the  will.  This  does  not  appear 
in  the  report  of  the  case,  because  it  was  not  excepted  to 
nor  appealed  from  by  either  party,  but  the  entire  judgment 
was  affirmed  by  this  court  November  17,  1891.  It  is  conse- 
quentlv  res  adjudicata. 

4.  In  the  executor's  second  and  third  assignments  of  er- 
ror he  complains  of  the  disallowance  of  a  number  of  items 
of  attorney's  fees  and  incidental  expenses.  Some  of  these 
were  disallowed  because  incurred  in  the  course  of  a  per- 
sonal action  brought  by  the  widow  against  the  executor, 
and  some  because  not  necessarily  incurred.  After  examin- 
ation of  the  record,  we  think  the  items  were  properly  dis- 
allowed. 

5.  The  Circuit  and  County  Courts  both  found  that  the 
executor  had  used  all  reasonable  care  and  diligence  in  ad- 
ministering the  estate,  and  that  it  had  been  impossible  to 
complete  the  administration  thereof  within  the  six  years  al- 
lowed by  the  statute  (Rev.  St.  §  3850),  and  therefore  re- 
fused to  remove  the  executor  and  appoint  an  administrator 
de  bonus  non.  It  was  said  in  Scott  v.  West,  (63  Wis.  529, 
24  N.  W.  Eep.  161,  and  25  N.  W.  Rep.  18),  that  an  estate  is 
to  be  administered  according  to  the  will,  even  though  a  final 
settlement  within  six  years  is  thereby  rendered  impossible. 
This  principle  seems  decisive  of  this  case,  and  we  hold  that 
under  the  facts  shown  the  refusal  to  remove  the  executor 
was  right. 

6.  In  his  fourth  assignment  of  error  the  executor  com- 
plains because  the  Circuit  Court  inserted  in  the  account, 
and  allowed  as  part  of  the  expenses  of  administration,  a 
bill  of  attorney's  fees  and  disbursements  incurred  by  the 
guardian  ad  litem  of  Marcus  in  the  course  of  the  Htigation 
in  this  state,  and  in  an  action  brought  for  construction  of 
the  will  in  Michigan.  None  of  this  litigation  was  com- 
menced by  or  on  behalf  of  the  minor,  but  he  was  a  neces- 
sary party  thereto,  and  his  guardian  ad  litem  would  have 
failed  in  his  duty  had  he  not  employed  counsel  to  defend 
and  enforce  the  rights  of  the  minor.     He  was  a  ward  of 
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the  court.  He  had  no  property  except  his  prospective  in- 
terest in  the  estate,  and  we  think  the  expenses  so  incurred 
stood  on  the  same  ground  as  the  compensation  of  the 
guardian  ad  litem,  and  were  rightly  allowed,  not  as  costs, 
but  as  a  part  of  the  expenses  of  settlement  of  the  estate. 
The  expenses  incurred  by  the  widow  in  this  litigation,  much 
of  which  she  herself  commenced,  do  not  stand  on  the  same 
footing,  and  were  properly  disallowed. 

As  to  all  objections  on  the  part  of  either  appellant  which 
have  not  herein  been  specifically  considered,  we  think  the 
conclusions  of  the  trial  court  were  right.  The  taxable  costs 
of  each  party  in  this  court  may  be  taxed  and  paid  out  of 
the  estate. 

Judgment  affirmed  on  all  of  the  appeals. 
V  PiNNEY,  J.   took  no  part. 


B AXEMAN,  in  Error  vs.  Reitler,  Administrator,  etc.,  De- 
fendants in  Error. 

[19  Colorado,  547.] 

Sale    op    lands — ^Petition — Sufficiency — Conclusiveness 

of  finding. 

A  petition  for  the  sale  of  land  to  pay  debts  shows  the  insufficiency  of  the  per. 
sonalty  and  the  necessity  for  the  sale  if  it  discloses  the  value  of  the  per- 
sonal property  and  contains  a  statement  of  the  claims  and  costs  allowed 
against  the  estate  to  an  amount  exceeding  the  value  of  the  personalty. 

The  fact  that  a  petition  for  a  resale  instead  of  setting  out  these  facts  refers 
therefor  to  the  original  petition  is,  at  best,  an  irregularity  and  the  objection 
is  not  available  collaterally  in  an  action  to  set  aside  the  sale. 

A  finding  in  an  order  for  the  sale  of  decedent's  interest  in  real  estate  as  to  the 
necessity  therefor,  is  on  an  application  to  set  aside  the  sale  of  the  entire 
property  conclusive,  on  one  who  was  a  party  to  the  proceeding. 

Error  to  District  Court,  Arapahoe  County. 
Action  by  Elizabeth  Bateman  against  Charles  W.  Reitler, 
administrator,  and  others,  to  set  aside  an  administrator's 
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sale,  and  for  other  relief.    Judgment  for  defendants  upon 
demurrer  to  the  complaint.     Plaintiff  brings  error. 

The  plaintiflE,  in  her  complaint,  alleges,  inter  aliaj  that 
on  the  9th  day  of  November,  1884,  in  the  county  of  Jeffer- 
son, state  of  Colorado,  Robert  Standring  died  seised  and 
possessed  of  an  undivided  one-half  interest  in  certain  real 
and  personal  property;  that  the  said  Standring  left  surviv- 
ing him,  as  his  sole  heir,  his  wife,  Maria  Standring;  that 
shortly  after  the  decease  of  Robert  Standring,  and  on  the 
same  day,  his  wife  departed  this  life;  that  at  the  time  of 
the  death  of  Mrs.  Standring,  she  was  the  sole  owner  of  the 
other  undivided  one-half  interest  in  the  property  heretofore 
mentioned,  and  also,  as  the  heir-at-law  of  Robert  Stand- 
ring,  she  died  seised  and  possessed,  and  the  owner,  of  the 
property  of  which  her  husband  died  seised. 

That  both  Mr.  and  Mrs.  Standring  died  intestate,  and  left 
surviving  them  no  children;  that  the  plaintiff,  Elizabeth 
Bateman,  is  the  sister  of  said  Maria  Standring,  deceased, 
and,  at  the  time  of  said  Maria  Standring's  death,  was  her 
sole  heir-at-law. 

The  complaint  further  alleges  the  appointment  of  Charles 
W.  Reitler  as  administrator  of  the  estates  of  the  Stand- 
rings,  deceased,  his  subsequent  qualification,  and  entering 
upon  his  duties,  as  such  administrator;  that  as  such  admin- 
istrator, in  the  month  of  August,  1885,  he  began  proceed- 
ings in  the  County  Court  to  sell  the  real  estate  to  pay  debts, 
in  both  of  the  estates.  In  the  first  of  these  suits  Elizabeth 
Bateman  was  made  the  sole  defendant,  and  in  the  second 
the  parties  defendant  were  Margaret  Hill  Standring  and 
others,  alleged  heirs-at-law  of  Robert  Standring,  deceased. 

In  this  petition  it  is  alleged  that  Robert  Standring  and 
Maria  Standring  were  husband  and  wife,  and  departed  this 
life  on  t.he  9th  day  of  November,  1884.  The  amount  and 
value  of  the  personal  estate  is  given,  according  to  inven- 
tory and  appraisement  thereof;  the  sale  of  the  personal 
estate,  and  the  amount  received  from  said  sale;  the  amount 
of  debts  and  claims  allowed  against  the  estate,  and  the 
amount  stiU  existing,  and  not  allowed,  so  far  as  known, 
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with  a  particular  description  of  the  whole  of  the  real  estate 
whereof  deceased  died  seised,  and  such  interest,  claim  and 
right  as  decedent  had  at  the  time  of  her  decease;  the  nature 
of  this  claim,  right  and  title;  the  nature  and  value  of  the 
several  parcels  of  real  estate,  and  the  nature  and  amount 
of  incumbrances  thereon,  together  with  a  statement  of  the 
condition  of  said  estate,  and  making  reference  to  certain 
exhibits  for  details.  The  whole  concluded  with  a  prayer  for 
the  aid  of  the  court  in  the  premises.  It  is  further  alleged  that 
Mrs.  Bateman,  was  not  a  party  to  the  petition  filed  in  the 
Eobert  Standring  estate,  nor  served  with  process  therein, 
nor  had  notice  thereof;  that  later  in  the  year  1885  the 
County  Court  made  an  order  in  both  cases  directing  the 
sale  of  the  real  estate,  and  that  said  administrator  sold 
pursuant  to  such  orders,  but  that  such  sale  was  thereafter 
disapproved  by  the  court,  and  set  aside. 

That  in  March,  1886,  the  administrator  filed  petitions  to 
resell  the  property  mentioned.  These  direct  the  attention 
of  the  court  to  the  proceedings  pending,  after  setting  out 
the  condition  of  the  real  and  personal  property  up  to  date, 
and  pray  a  resale  of  the  premises.  On  the  24th  of  August, 
1886,  the  County  Court,  on  said  petitions,  ordered  a  resale 
of  both  estates;  and  a  copy  of  said  order  is  set  out  in  the 
complaint,  as  entered  in  the  proceedings  in  the  estate  of 
said  Maria  Standring,  deceased,  which,  in  substance,  au- 
thorizes the  administrator,  if  he  can  obtain  a  higher  price 
therefor,  to  sell  the  interest  of  said  Maria  Standring  in  said 
realty  jointly  with  the  interest  of  said  Robert  Standring. 
The  order  fixes  the  place  and  notice  of  such  sale,  and  the 
petition  also  alleges  the  due  publication  for  the  required 
time  of  the  notices  of  sale. 

It  is  further  alleged  that  on  the  31st  day  of  July,  1886, 
the  administrator,  pursuant  to  the  order  and  notice,  sold 
the  entire  interest  of  said  Maria  Standring,  deceased,  jointly 
with  the  interest  of  said  Robert  Standring,  deceased,  in 
the  property  mentioned  in  said  petitions;  that  the  defend- 
ant Samuel  Lesem  purchased  at  said  sale  lots  19  and  20, 
block  82,  for  $2,800;  that  the  defendant  James  H.  Hart 
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purchased  at  the  sale  lots  17  and  18,  block  82,  for  $3,300; 
that  these  sales  were  approved  by  the  court  on  the  18th 
day  of  September,  1886;  and  that  on  the  20th  of  Septem- 
ber, 1886,  the  administrator  delivered  deeds  to  the  pur- 
chaser's for  the  property.  The  complaint  also  alleges  cer- 
tain subsequent  conveyances  of  a  portion  of  the  property 
to  others. 

To  the  complaint  the  defendants  filed  a  demurrer,  assign- 
ing the  following  causes  of  demurrer: 

First.  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Second.  That  the  complaint  shows  upon  its  face  that  the 
matters  relied  upon  were  res  judicata. 

Third.  That  the  plaintiff  is  barred  by  her  own  neglect, 
for  delay  and  laches^  from  bringing  and  taking  this  action. 

W.  J.  EdwardSy  for  plaintiff  in  error. 

A.  B.  Seaman,  Markham  <&  Carr^  and  Robert  E.  Foot, 
for  defendants  in  error. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 
This  is  a  collateral,  as  distinguished  from  a  direct,  proceed- 
ii^g>  by  appeal  or  writ  of  error,  attacking  the  judgments  or 
orders  of  sale  of  the  County  Court  of  Jefferson  county, — 
a  court  of  general  jurisdiction,  and  having  particularly  in 
charge  the  administration  of  estates. 

If  the  court  administering  upon  the  estates  had  jurisdic- 
tion of  the  subject-matter  and  of  the  parties,  its  orders  and 
judgments  are  not  open  to  attack  in  this  proceeding.  More- 
over, even  where  the  attack  is  direct,  upon  appeal  or  writ 
of  error,  **  public  policy  and  common  justice  require  that 
judgments  of  courts  of  record,  of  long  standing,  and 
upon  the  faith  of  which  property  rights  have  been  acquired, 
should  not  be  disturbed,  except  for  the  most  manifest 
error."    {Sloan  v.  Strickler,  12  Colo.  179;  20  Pac.  Rep.  611.) 

In  this  instance  the  property  was  sold  twice,  and  the  fact 
that  the  court,  after  setting  aside  the  first  sale,  ordered  a 
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resale  upon  a  motion  or  petition,  referring  to  the  previous 
petition  for  many  of  the  facts  relied  upon,  was,  at  most,  a 
mere  irregularity,  and  not  open  to  attack  in  this  proceed- 
ing. The.  statute  under  which  the  proceedings  were  had 
in  the  County  Court  requires,  in  case  the  executor  or  ad- 
ministrator desires  to  sell  the  real  estate  of  a  decedent,  that 
he  shall  present  a  petition  setting  forth — 

First.  "The  amount  and  value  of  the  personal  estate, 
according  to  the  inventory  and  appraisement  thereof,  and 
if  sale  has  been  made  of  such  personal  estate,  the  amount 
received  from  such  sale." 

Second.  ' 'The  amount  of  debts  and  claims  allowed  against 
the  estate  and  the  amount  still  existing  and  not  allowed, 
80  far  as  the  same  may  be  known." 

Third.  *'  The  amount  of  legacies,  if  any,  for  the  payment 
of  which  resort  must  be  had  to  the  real  estate,  and  describ- 
ing particularly  the  whole  of  the  real  estate  whei-eof  the 
decedent  died  seised,  or  in  or  to  which  he  or  she,  at  the 
time  of  his  or  her  decease,  had  any  interest  claim  or  light." 

Fourth.  ''The  nature  of  his  or  her  claim,  right  or  title." 

Fifth.  ''The  nature  and  value  of  the  several  parcels  of 
such  real  estate  respectively,  and  if  the  same  or  any  thereof 
are  encumbered,  the  nature  and  amount  of  such  encum- 
brance, and  pray  the  aid  of  the  court  in  the  premises." 

It  is  claimed  in  this  case  that  the  petition  filed  in  the 
matter  of  the  estate  of  Maria  Standring,  deceased,  does  not 
show  either  the  insufficiency  of  the  personal  property  to 
pay  the  debts  and  charges  against  the  estate,  or  a  necessity 
for  the  sale  of  the  real  property,  or  any  portion  thereof. 
The  petition  does  in  fact  disclose  the  nature,  extent  and 
value  of  all  the  personal  property  belonging  to  the  estate, 
and  contains  a  detailed  statement  of  facts  from  which  it 
sufficiently  appeara  that  the  personal  property  is  not  suffi- 
cient to  meet  the  claims  and  costs  allowed  against  the  es- 
tate; and,  consequently,  it  does  show  the  necessity  for 
resort  to  the  real  property.  The  case  is  unlike  the  case  of 
Haynes  v.  Meeks  (20  Cal.  288),  relied  upon  by  counsel.  In 
that  case  there  was  no  attempt  to  comply  with  the  statute 
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with  respect  to  either  the  personal  or  real  property.  It  also 
appeared  that  the  administrator  making  the  sale  was  never 
legally  appointed  to  the  position,  and  was  not  at  the  time 
entitled  to  act  in  such  capacity.  Moreover,  plaintiff  in  error 
was  a  party  to  the  proceedings  resulting  in  the  sale  of  the 
one-half  interest  in  the  property  standing  of  record  in  the 
name  of  Maria  Standring,  deceased.  She  appeared  and 
answered,  and  is  bound  by  the  findings  and  judgment  of 
the  court.     {Orignon's  Lessee  v.  Astor,  2  How.  319.) 

The  order  of  sale  in  that  case  is  conclusive  as  to  such  in- 
terest in  this.     It  contains  the  following  inter  alia: 

''This  matter  coming  on  to  be  heard  upon  the  petition 
of  Charles  W.  Reitler,  administrator  of  the  estate  of  Maria 
Standring,  deceased,  and  the  answer  of  the  defendant, 
Elizabeth  Bateman,  thereto,  and  the  court  being  fully  ad- 
vised in  the  premises,  after  argument  of  counsel  on  behalf 
of  plaintiff  and  defendant,  and  it  appearing  to  the  court 
that  said  petition  asks  for  leave  to  resell  the  real  estate  of 
said  deceased,  more  fully  described  and  set  out  in  the  peti- 
tion filed  by  said  administrator  for  the  sale  of  said  real  es- 
tate to  pay  the  debts  of  said  decedent  and  the  expenses  of 
administration  of  said  estate,  and  it  further  appearing  to 
the  court  that  the  sale  of  said  premises  made  by  said  ad- 
ministrator under  the  decree  of  this  court  duly  made  and 
entered  on  the  16th  day  of  December,  1885,  was  set  aside, 
and  the  report  of  said  sale  by  said  administrator  made  of 
his  doings  and  proceedings  under  such  decree  was  not  con- 
firmed, and  it  further  appearing  to  the  court  that  the  neces- 
sity still  exists  that  the  said  interests  of  said  deceased  in 
said  real  estate  be  resold  to  pay  the  debts  of  said  deceased, 
and  the  expenses  of  administration,  and  it  further  appear- 
ing to  the  court  that  the  personal  estate  of  said  deceased  is 
not  sufl&cient  as  it  now  appears,  by  the  sum  of  $2,975.85,  to 
pay  the  debts  against  such  estate,  and  expenses  of  adminis- 
tration, and  that  all  the  facts  and  material  allegation  set 
out  in  said  decree  and  petition  still  appear  and  exist." 

As  to  the  undivided  interest  standing  in  the  name  of 
Eobert  Standting  at  the  time  of  his  death,  the  claim  of 
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plaintiff  is  that  Maria  Standring  survived  the  death  of  her 
husband  a  brief  period,  and  that,  as  such  survivor,  the  real 
estate  held  by  him  descended  to  his  wife,  as  the  sole  heir 
at  law,  and  that  upon  Mrs.  Standring's  death  the  whole 
estate  passed  to  her  sister,  the  plaintiff  in  error. 

The  petitions  for  the  sale  of  the  realty  were  filed  in  both 
estates  at  the  same  time,  and  great  care  is  manifested 
throughout  the  proceedings.  The  petitioner,  evidently 
desirous  of  complying  with  the  statute  in  every  particular, 
made  the  living  heirs  of  Robert  Standring,  so  far  as  known 
parties  defendant  in  the  proceeding  with  respect  to  the 
realty  standing  in  his  name  at  the  time  of  his  death,  while 
in  the  estate  of  Maria  Standring,  plaintiff  in  error  Elizabeth 
Bateman,  was  made  the  sole  defendant  At  the  time  it  was 
not  known  who  died  first,  —  Robert  or  Maria,  —  and  the 
court  administered  the  estate  as  separate  estates,  leaving 
the  question  of  survivorship  to  be  thereafter  determined. 

If  it  be  conceded  that  plaintiff  in  error  should  have  been 
made  a  party  defendant  in  re  the  estate  of  Robert  Stand- 
ring,  she  still  has  no  standing  in  a  Court  of  Equity  upon 
the  present  bill.  She  was  of  legal  age  at  the  time  the 
estates  were  in  process  of  administration  ;  she  was  a  party 
defendant  in  a  proceeding  in  which  an  undivided  one-half 
interest  in  the  property  was  sold  ;  the  sales  were  made  at 
the  same  time;  thead  vertisements  were  inserted  contemp- 
oraneously, and  both  interests  were  offered  for  sale,  and 
sold  together  at  public  auction,  —  all  of  which  must  have 
been  known  to  plaintiff  in  error. 

If  she  was  entitled  to  the  portion  owned  by  Robert 
Standring  at  the  time  of  his  demise,  she  should  have  set  up 
such  claim.  Instead  of  doing  this,  she  waited  nearly  four 
years  after  the  confirmation  of  the  sale  before  asserting 
such  claim.  In  the  mean  time  a  portion  of  the  property 
had  been  deeded  by  the  purchasers,  and  third  parties  had 
paid  out  large  sums  upon  the  faith  of  the  order  of  the  court. 
Duiing  all  this  time  the  purchasers  had  been  in  possession, 
presumably  paying  taxes  upon  the  property,  or  otherwise 
it  would  have  been  sold  for  taxes.     In  this  new  country  the 
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value  of  city  property  fluctuates  continually,  and  parties 
claiming  title  thereto  cannot  be  allowed,  with  full  informa- 
tion, to  remain  silent  for  years,  while  interested  parties  in- 
vest on  the  strength  of  a  title  apparently  perfect. 

To  allow  plaintiff  in  error  to  maintain  this  suit  would  be 
a  manifest  injustice,  and  a  fraud  upon  the  rights  of  the  de- 
fendants. By  a  familiar  principle,  a  party  who  is  guilty 
of  laches  or  unreasonable  delay  in  asserting  his  rights 
must  be  denied  equitable  relief.  The  authorities  are  be- 
lieved to  be  uniform  upon  this  question.  {Oreat  West  Min. 
Co.  V.  Woodmasoi  Alston  Min.  Co.,  14  Colo.  90;  23  Pac.  Rep. 
908;  Dunne  v.  Stoteshury,  16  Colo.  89;  26  Pac.  Rep.  333;  Wen- 
dell V.  Van  Benssdaer,  1  Johns.  Ch.  343 ;  I^^ord  v.  LoomiSy 
33  Mich.  121 ;  2  Herm.  Estop.  §§  939,  951,  1063,  1221.) 

The  judgment  of  the  District  Court  will  be  afiirmed. 


Htjnkypillar  vs.  C.  W.  Harrison. 

[59  Arkansas,  458.] 

Devise  and  legacy — Acceptance — Liability  for  annuity. 

The  acceptance  of  a  bequest  is  sufficiently  shown  by  the  devisee  defending, 'as 
administrator  and  devisee,  a  suit  brought  to  set  aside  a  conveyance  to  the 
testator,  receiving  the  amount  awarded  as  due  to  the  estate  and  not  account- 
ing for  it  as  administrator,  and  by  making  payments  on  account  of  an  an- 
nuity charged  against  the  bequest,  the  only  evidence  of  non-acceptance 
being  the  testimony  of  his  attorney  that  by  his  advise,  the  bequest  had 
never  been  accepted. 

A  devisee  is  not  personally  liable  for  an  annuity  which  he  is  directed  by  the 
will  to  pay  out  of  the  proceeds  of  the  estate. 

Appeal  from  Circuit  Court,  Jefferson  county. 

Action  by  Mary  L.  C.  Hunkypillar  against  C.  W.  Harri- 
son, administrator  of  F.  W.  Pinchback.  There  was  a 
judgment  for  defendant,  and  plaintiff  appeala 
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S.  M.  Taylor  and  J.  W.  Crawford,  for  appellant. 
Bridges  cfr  Wooldrtdge,  for  appellee. 

BuNN,  C.  J.     Mary  J.  Pinchback,  wife  of  Prank  Whitei 
Pinchback,  died  in  Jefferson  county  in  November,   1878, 
having  made  a  will,  of  which  the  following  is  a  copy  of  all 
that  affects  this  case,  to  wit : 

"Item  1st.  I  hereby  bequeath  to  my  husband,  Frank 
White  Pinchback,  all  my  real  estate,  also  all  my  personal 
property,  including  all  notes  or  other  evidences  of  indebt- 
edness, which  I  now  hold  or  may  accrue  to  the  estate  ;  this 
provision  in  my  will  being  that  he,  my  husband,  carry  out 
my  wishes  as  follows  :  That  Frank  White  Pinchback,  my 
husband,  is  to  educate  and  support  my  niece  Mary  Lula 
Crowell  until  she  arrives  at  the  age  of  twenty-one  years  ; 
he  paying  out  of  the  proceeds  of  my  property,  personal  or 
real,  the  sum  of  two  hundred  and  fifty  dollars  per  annum 
in  United  States  currency,  or  any  money  which  is  a  legal 
tender." 

The  will  was  duly  probated  in  the  Jefferson  Probate 
Court,  and  Fi-ank  White  Pinchback  was  appointed  admin- 
istrator with  the  will  annexed  ;  and  he  proceeded  to  ad- 
minister, and  filed  two  annual  settlements,  which  were 
duly  approved,  leaving  a  balance  in  his  hands  of  $360,  but 
he  never  made  a  final  settlement. 

All  the  real  estate  left  by  Mary  J.  Pinchback  was  ac- 
quired by  her  from  the  estate  of  B.  K.  Crowell,  deceased, 
her  former  husband  ;  and  in  July,  1879,  the  heirs  of  said 
B.  K.  Crowell  instituted  their  suit  in  the  Jefferson  Chan- 
cery Court  against  Frank  White  Pinchback  and  others  in- 
terested, to  set  aside  the  conveyance  by  which  Mary  J. 
Pinchback  held  the  lauds  of  her  said  former  husband,  for 
fraud  in  their  procurement,  and  to  divest  her  estate  of  the 
same.  This  suit  was  successful,  and  decree  rendered  ac- 
cordingly. In  the  adjustment  of  the  matters  between 
Mary  J.  Pinchback,  and  the  estate  of  B.  K.  Crowell,  how- 
ever, the  chancellor  decreed  an  allowance  to  Frank  White 
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Pinchback,  who  answered  for  his  wife's  estate,  both  as  ad- 
ministrator and  legatee,  the  sum  of  $1,864.01  principal  and 
$24.53  interest,  which  was  subsequently  paid  to  him,  and 
which  seems  never  to  have  been  accounted  for  by  him  as 
administrator. 

Frank  W.  Pinchback  never  paid  anything  to  the  annuit- 
ant, Mary  Lula  Crowell,  who  subsequently  married  and 
became  Mary  Lula  Crowell  Hankypillar,  and  is  the  plaintiff 
in  this  proceeding.  In  September,  1886,  Frank  White 
Pinchback  died  intestate,  and  J.  W.  Cox  was  appointed  his 
administrator  by  the  Jefferson  Probate  Court ;  and  the  ap- 
pellant made  out,  duly  verified,  and  presented  her  account 
of  amounts  due  from  Frank  White  Pinchback,  as  legatee 
of  his  wife  and  her  aunt  aforesaid,  on  said  annuity,  for 
allowance  and  probation  against  his  estate.  The  adminis- 
trator disallowed  her  claim,  and  in  due  course  the  same 
was  heard  in  the  Probate  Court,  on  the  response  of  the  ad- 
ministrator and  the  evidence,  and  the  claim  was  again  dis- 
allowed, and  the  claimant  appealed  to  the  Jefferson  Cir- 
cuit Court,  wheA,  on  the  same  state  of  facts  as  in  the  Pro- 
bate Court,  the  Circuit  Court  also  disallowed  her  claim; 
and  the  matter,  on  bill  of  exceptions,  and  otherwise  in 
form,  comes  to  this  court  on  appeal. 

The  case  presented  to  us  is  on  exception  to  the  findings 
and  judgment  of  the  Circuit  Court,  to  wit :  Because  the 
Circuit  Court  found  that  Frank  White  Pinchback  never  in 
fact  accepted  the  devise  of  his  wife,  and  therefore  was  not 
bound  to  appellant  in  any  sense.  Second.  Because  said 
court  refused  to  declare  the  law  of  the  case  to  be  as  asked 
by  appellant,  to  wit:  '^(1)  Where  a  will  gives  all  the 
testator's  real  and  personal  estate  to  a  person,  and  declares 
the  donee  is  to  pay  all  the  testator's  debts  and  a  certain  an- 
nuity, the  acceptance  of  the  gift  creates  a  personal  liability 
in  favor  of  the  annuitant,  upon  which  an  action  at  law 
can  be  maintained,  without  any  special  promise.  (2)  If 
Frank  Pinchback  accepted  the  legacy  or  devise  under  the 
will  of  Mary  J.  Pinchback,  and  took  possession,  he  or  his 
estate  must  pay  the  annuity  to  the  plaintiff,  Hunkypillar, 
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even  though  the  amount  he  received  is  insufficient  for  that 
purpose.  (3)  If  Frank  Pinchback,  as  devisee  or  legatee, 
received  anything  under  the  will  of  Mary  J.  Pinchback, 
her  administrator  cannot  defeat  the  action  of  the  plaintiff 
by  showing  that  the  estate  of  Mary  J.  Pinchback  has  never 
been  finally  closed,  and  the  administrator  discharged." 

The  evidence  adduced  to  show  an  acceptance  on  the  part 
of  Frank  White  Pinckback  of  the  devise  was  to  the  effect 
that  he  had  received  the  $l,86i.01  principal  and  $21.53  in- 
terest belonging  to  the  estate  of  the  testatrix  as  an  indi- 
vidual, and  had  never  accounted  for  the  same  as  her  ad- 
ministrator ;  that  he  had  answered  the  complaint  of  the 
heirs  of  B.  K.  Crowell  in  his  character  as  legatee,  and  had . 
so  received  the  proceeds  of  that  suit  coming- to  his  deceased 
wife,  the  testatrix  ;  that  he  had  paid  one  or  two  payments 
on  another  annuity  provided  for ;  that  in  such  ways  he 
had  held  himself  out  as  such  legatee.  The  controverting 
evidence  was  that  of  his  attorney,  who  simply  testified 
that  Pinchback  had  never  accepted  the  legacy  by  his 
advice.  • 

A  majority  of  this  court  are  of  the  opinion  that  there 
was  an  acceptance  of  the  devise  on   the  part  of  Frank  ' 
White  Pinchback,  and  in  so  far  and  for  that  reason,  among 
others,  the  judgment  of  the  Circuit  Court  is  reversed. 

On  the  declarations  of  law  asked  by  plaintiff,  and  re- 
fused by  the  court  below,  the  opinion  of  this  court  is  as 
follows,  to  wit : 

The  general  rule  by  which  the  rights  and  liabilities  of  a 
devisee  who  has  accepted  a  devise  of  lands  with  conditions 
attached  is  thus  stated  in  Brown  v.  Knapps^  (79  N.  Y.  143): 
**  It  is  well  settled  that  when  a  legacy  is  given,  and  is  di- 
rected to  be  paid  by  a  person  to  whom  real  estate  is  de- 
vised, such  real  estate  is  charged  with  the  payment  of  the 
legacy.  And  the  rule  is  the  same  when  the  legacy  is  di- 
rected to  be  paid  by  the  executor,  who  is  the  devisee  of 
real  estate.  If  the  devisee,  in  such  case,  accepts  the  devise, 
he  becomes  personally  bound  to  pay  the  legacy,  and  he  be- 
comes thus  bound  even  if  the  land  devised  to  him  proves 
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to  be  less  in  value  than  the  amount  of  the  legacy."  To 
the  same  effect  is  Williams  v.  Nicholy  (47  Ark.  268;  1  S.  W. 
Rep.  243);  Millington  v.  Hill,  (47  Ark.  301  ;  1  S.  W. 
Rep.  647);  Porter  v.  Jackson,  (95  Ind.  210) ;  Birdsall  v. 
Hewlett,  (1  Paige,  32);  Olen  v.  Fisher,  (6  Johns.  Ch.  33);  Van 
Order  v.  Van  Order,  (10  Johns.  30.)  The  origin  and  appli- 
<;ation  of  the  general  rule  is  exhaustively  discussed  in  an 
article  in  the  Albany  Law  Journal  (No.  10,  vol.  44,  p.  183. 
Sept.  5,  1891)  by  Judge  W.  J.  Gaynor,  wherein  all  the 
leading  authorities  to  that  date  are  collected. 

This  rule  is  not  confined  in  its  application  to  cases  grow- 
ing out  of  the  disposition  of  property  by  wuU,  but  is  ap- 
pUcable  alike  to  all  cases  where  property  and  property 
rights  are  transmitted  from  one  person  to  another  with 
conditions  or  incumbrances  that  affect  third  persons,  or 
the  parties  to  the  transaction.  All,  in  such  cases,  take 
cum  onere.  All  accept  the  benefits  with  the  obligation  im- 
posed by  the  conditions  or  charges  of  which  they  at  the 
time  have,  or  are  reasonably  bound  to  take,  notice. 

But  in  the  case  of  wills  this  rule,  of  such  general  appli- 
cation, is  necessarily  quahfied  in  some  respects  by  another, 
of  less  general  application,  it  is  true,  but  for  that  very  rea- 
son, among  others,  the  less  yielding  in  its  nature.  This 
second  rule  is  stated  thus  in  Worth  v.  Worth,  (95  N.  C.  239): 
*'  In  the  construction  of  testamentary  disposition  of  prop- 
erty, the  primary  purpose  should  be  to  ascertain  and  give 
effect,  as  far  as  allowable  by  law,  to  the  testator's  mean- 
ing ;  and  this  is  to  be  found  within  the  written  instrument 
itself,  in  the  light  of  surrounding  circumstances.  No  out- 
side evidence  of  that  intention,  furnished  by  his  contem- 
porary or  other  declaration,  is  receivable." 

There  are  innumerable  instances  in  which  the  testators, 

in  making  devises  with  charges  thereon,  have,   in  terms, 

given  direction  as  to  what  manner,  and  out  of  what  funds, 

the  general  devise  is  to  pay  off  the  special  legacies  made  a 

charge  upon  the  property  devised.     In  all  these  cases  the 

personal  liability  of  the  devisee  is  more  or  less  affected, 

even  to  the  extent,  in  many  cases,  of  being  entirely  want- 
VoL.vni— 77 
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ing.  And  this  is  so  simply  from  the  fact  that  the  obvious 
meaning  of  the  testator,  as  gathered  from  the  language  of 
the  will  in  each  case,  is  to  the  effect  that  he  does  not  wish 
the  devisee  to  pay  the  special  legacy  at  all  events,  but  only 
as  far  as  the  property  devised  to  him  will  enable  him  to  do. 
This  principle  is  illustrated  in  numberless  cases.  Thus,  in 
Hayes  v.  Sykes,  (Ind.  Sup.  21  N.  E.  Rep.  1080),  the  follow- 
ing provision  of  a  will  was  under  consideration  in  the  Su- 
preme Court  of  Indiana,  to  wit:  *'I  will  that,  in  case 
there  is  not  money  enough  in  the  hands  of  the  executor 
of  my  father's  will  to  pay  all  my  just  debts,  I  then  devise 
that  the  property  herein  devised  to  my  wife  Anna,  and  to 
my  mother,  Mary  Ann  Sykes,  shall  be  held  liable,  in  equal 
proportion,  to  pay  the  same ;  and  to  this  end  I  make  a 
charge  upon  my  estate  so  devised,  to  perform  the  same." 

Here  is  a  charge  upon  two  legacies  to  pay  debts,  and 
under  the  general  rule  first  referred  to,  and  as  insisted  upon 
by  the  claimant  in  that  case,  the  legatees  would  be  person- 
ally bound  to  pay  these  debts,  whether  the  property  devised 
to  them  is  sufficient  or  not.  But  the  court,  from  a  consid- 
eration of  the  language  of  the  will,  held  the  real  and  true 
meaning  of  the  testator  to  be  otherwise,  and  therefore  it 
said  :  "  It  is  not  our  opinion  that  the  devisees  became  per- 
sonally liable  because  of  their  acceptance  of  the  devise 
made  to  them  by  the  will.  They  took  title  to  the  real  es- 
tate subject  to  the  incumbrances  and  charge  that  were 
placed  upon  it. "  It  was  then  because  the  will,  in  terras, 
otherwise  directed,  that  the  devisees  in  that  case  were  not 
personally  liable  to  pay  the  debts,  as  they  would  have  been 
under  the  more  general  rule.  This  idea  that  the  general 
rule  is  subject  to  the  intention  of  the  testator  is  expressed 
in  the  cases  referred  to  in  note  on  page  12i6,  Pom.  Eq. 
Jur.;  in  Eskridge  v.  Farrar,  (34  La,  Ann.  721);  in  Nudd  v. 
Powers^  (136  Mass.  273);  in  Commons  v.  Commons,  (115  Ind. 
162 ;  16  N.  E.  Eep.  820,  and  17  N.  E.  Rep.  271).  The  prin- 
ciple is  illustrated  in  Hancock  v.  Fleming,  (103  Ind.  533  ;  3 
N.  E.  Rep.  254),  in  which  it  is  said  that  a  purchaser  of  land 
incumbered  by  mortgage  is  personally  bound,  or  not,  for 
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the  mortgage  debt,  according  to  the  meaning  of  the  lan- 
guage of  the  instrument  by  which  he  holds. 

Now,  the  language  of  the  will  in  this  case,  which  pro- 
vides for  the  annuity  sued  for,  is,  "He(F.  W.  Pinchback) 
paying  out  of  the  proceeds  of  my  property,  personal  and 
real,  the  sum  of  two  hundred  and  fifty  dollars  per  annum." 
If  Pinchback  is  to  pay  the  annuity  out  of  the  proceeds  of 
the  property  devised  to  him,  it  is  plain  that  his  devisor  did 
not  intend  that  he  should  pay  it  out  of  any  other  fund. 
Evidently  she  did  not  intend  to  bind  him  to  pay  out  of  his 
own  funds  any  deficiency  created  by  a  lack  of  funds  de- 
vised to  him  by  her.  She  plainly  never  intended  to  compel 
him  to  become  a  co-benefactor  with  herself,  of  her  niece. 
Nor  did  she  make  her  devise  to  him  conditional  upon  his 
payment  of  the  annuity  at  all  events,  or  otherwise  than 
out  of  the  proceeds  of  the  property  devised.  We  think  the 
facts  in  this  case,  whatever  may  be  the  rule  in  other  cases, 
do  not  show  F.  W.  Pinchback  to  be  personally  liable  for  the 
payment  of  the  annuity  sued  for,  but  that  he  was,  and  his 
estate  is,  liable  to  the  extent  of  funds  in  his.  hands  at  his 
death,  or  which  have  come  to  his  estate  since,  from  the  es- 
tate of  his  deceased  wife,  subject,  however,  to  the  claims  of 
creditors  duly  and  in  due  time  probated,  and  which  are  still 
valid  and  subsisting  claims,  and  also  subject  to  the  claims 
of  other  annuitants  and  legatees  other  than  the  said  Pinch- 
back, in  so  far  as  they  have  preference  of,  or  stand  on  equal 
footing  with,  that  of  the  appellant. 

Wherein  the  declarations  of  law  asked  by  appellant, 
and  refused  by  the  court  below,  are  inconsistent  with  this 
opinion,  the  judgment  of  the  court  below  in  refusing  same 
is  affirmed,  and  where  otherwise  the  refusal  of  the  court 
is  not  sustained.  The  findings  and  judgment  of  the  court 
below  are  reversed  as  aforesaid,  and  the  cause  is  remanded 
for  further  proceedings  not  inconsistent  herewith. 

Wood,  J.,  not  participating. 
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Execution  of  power  in  trust   under   grant  for   educational   purposes. 
YI.  613. 

POWER  OF  ATTORNEY. 
As  will.     I,  208;  Y,  43. 

POWER  OF  DISPOSITION. 

Effect  of  annexing  to  devise.     YIII,  276. 

POWER  OP  SALE. 

Does  not  authorize  mortgage.    lY,  578. 

when  includes.    lY,  90. 

Equitable  conversion  by.     II,  446. 
Exercise  by  acting  executors.    II,  445. 
Implied.    11,443. 

POSSESSION. 

Of  legacy  for  life  with  remainder  over.    II,  336^ 

PRECATORY  WORDS. 
Effect.    III.  538. 
Creation  of  trust  by.     lY,  55. 
Words  of  entreaty,  recommendation,  etc.    YI,  38. 

PRESUMPTIONS. 

As  to  when  alterations  in  will  were  made.    Ill,  386. 
From  proof  of  loss  of  will.    I,  439. 

PRETERMITTED  CHILDREN. 

Intention  to  omit,  how  to  be  shown.    YIII,  888. 
Rights  of.     YIII.  338. 
What  are.     YIII,  338. 
Validity  of  will.     YIII,  338. 

PRINCIPAL  AND  INCOME. 

On  purchase  of  stocks  for  life  tenants  and  remaindermen.    Ill,  436. 

PROBATE 

Effect  of  laches  in.    YI,  46. 

Of  codicil  apart  from  will.    YIII,  258. 

PROMISSORY  NOTE. 
As  will.    I,  208. 

PUBLICATION. 
Of  will.    ni.  24T 
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PUBLIC  LANDS. 

Designation  of  beneficiary  under  grant  for  educational  purposes.    YI^ 

613. 
Grants  in  aid  of  educational  institutions.     VI,  611. 
Legal  title  under  land  grant  for  educational  purposes.    VI,  612. 
State  as  trustee  under  grant  for  educational  purposes.    VI,  613. 

PUBLIC  POLICY. 

Agreement  for  a  consideration  to  renounce  executorship  illegal.    IV,  242. 
Agreement  by  heir  not  to  contest  will.     IV,  533. 
Conditions  in  will  not  void  as  against.    IV,  453, 

PUBLIC  USES. 

Bequest  for  public  purposes  not  charitable.     IV.  367. 

REFOR>IATION. 
Of  wills.     Ill,  468. 

RELATIONS. 

Construed.     Ill,  587. 

RELIGIOUS  USES. 
What  arc.     VIII,  81. 

REMAINDER. 

In  stocks.     V,  270. 

Limited  on  life  estate  in  personalty.     II,  77. 

who  entitled  to  possession.     II,  336. 

Principal  and  income  on  purchase  of  stocks.    Ill,  43Q. 
To  children  of  life  tenant,  vesting.    VIII,  181. 

REMAINS. 

"What  remains"  "  whatever  then  remain"  '*  if  anything  remains '' coDr 
strued.     IV,  271. 

REMOVAL. 

Of  executor.    I,  336. 

RENTS  AND  PROFITS. 
Bequest  of.     II,  442. 

RENUNCIATION. 

Of  executorship  agreement  for  a  consideration,  illegal.     lY,  242. 

REPUBLICATION. 

Of  will  by  codicil.     V,  445. 

RESIDUARY  BEQUESTS. 

After  acquired  personalty.     VI,  259. 

REVIVAL  OP  WILL. 

By  revocation  of  subsequent  one.     11,  415. 

REVOCATION. 

Of  probate.    VII,  29. 


I 
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REVOCATION  OF  WILL. 

As  revival  of  prior  one.     II,  415. 

By  cancelling  in  pencil.     II.  !^. 

By  conveyance.    VIII,  17. 

By  marriage  and  birth  of  child.     Y,  90. 

By  mutilation.     VII.  18. 

By  parol.     VI,  524. 

By  unattested  writing.     IV,  147. 

Implied  from  alteration  of  estate.    V,  545. 

from  birth  of  child.    V,  544. 

from  marriage  and  issue.     V,  540,  VI,  523. 

from  marriage  of  feme  sole.     V,  543. 

Prospective  effect  of  statute  regulating.    VI,  526. 

SEAMAN. 

Making  nuncupative  will.    V,  898. 

SEPARATE  PAPERS. 

Constituting  will.     II,  24. 

SHELLEY'S  CASE.  RULE  IN. 
Application.    VII,  63. 

SIGNATURE. 

Acknowledgment  of,  by  testator.     I,  274. 

By  mark.    VII,  38. 

Place  of.     III.  142. 

Followed  by  clause  naming  executor.     VI,  351. 

SOLDIERS. 

In  actual  service  making  nuncupative  will.     V,  393. 

SPECIFIC  DEVISE. 

Effect  on  exoneration  of  personally.     VI,  586. 

STATE. 

As  trustee  under  grant  of  land  for  educational  purposes.     VI,  613 

STATUTES. 

As  to  investments.     II,  313. 

Concerning  nuncupative  will  strictly  construed.     V.  397. 

Regulating  revocation  of  wills,  prospective  effect.     VI,  526, 

STATUTE  OF  LIMITATIONS. 

Trustee  barred,  cestui  que  trust  also  barred.     VII,  89. 

STOCKS. 

Executor's  duty  as  to  payment  of  assessments.     II,  309. 

Investments  in.     II,  309. 

Life  estates  and  remainders.     V,  270. 

Principal  and  income  on  purchase  of.     Ill,  436. 

SUBROGATION. 

In  favor  of  lender  on  unauthorized  mortgage  by  executor.     IV,  583. 

SUBSCRIBING  WITNESSES. 

Necessity  of  knowledge  that  instrument  is  will.     Ill,  77. 
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SUPERSTITIOUS  USES. 

Bequests  for  masses.     IV,  408. 

SURVIVORS. 

Construction  of  word.    VI,  146. 

TESTAMENTARY  POWER. 

Mortmain  restrictions  founded,  on  public  policy  and  enforceable  by  ttth 

state  alone.     VI,  210. 
limitations  of  testamentary  and  not  of  corporate  power.     VI,  212. 

TRUSTS. 

Abrogation  of,  by  beneficiaries.    VII,  155. 
Bequests  for  public  uses  not  charitable.    IV,  867. 
Created  by  precatory  words.     Ill,  IV,  55. 

Words  of  entreaty,  recommendation,  etc.     VI,  83. 

Desii^ation  of  beneficiary  under  grant  for  educational  purposes.  VI,  618. 

Execution  of  power  in  trust  under  grant  for  educational  purposes.  VI,  618. 

For  care  of  grave  or  tombstone.     II,  586. 

For  educational  purposes.     II,  588. 

For  promotion  of  knowledge.     II,  589. 

Legal  title  to  property  under  land  grant  for  educational  purposes.    VI, 

612. 
Principal  and  income  on  purchase  of  stocks.     VI,  436. 
State  as  trustee  under  grant  of  land  for  educational  purposes.     VI,  618. 
Statute  of  limitations  barring  trustee,  effect  on  beneficiary.     VII.  89. 
To  maintain  schools.     II,  588. 

TRUSTEE. 

Double  commissions  against  policy  of  the  law.     IV,  835. 

State  as,  under  grant  of  land  for  educational  purposes.     VI,  618. 

UNDUE  INFLUENCE. 

What  constitutes.     V,  589. 

Distinction  between  influeice  of  wife  and  of  mistress.     V,  436. 

Fiduciary  relation.     V,  590. 

Legacy  to  draughtsman  of  will.     Ill,  53 

Unnatural  provisions.     V,  592. 

USE  OF  PROPERTY. 

Condition  as  to  personal  use.     Ill,  277. 
Devise  of.     III.  277. 

VOID  BEQUESTS. 

Who  takes.    Ill,  308. 

TVILL. 

Consi-tingof  distinct  papers.     II,  24 
Distinguished  from  deed.    VI,  66. 
Execution,  effect  of  change  in  law.    VII,  107. 
Form  of.     I,  208. 

immaterial.     VIII.  243. 

From  what  time  speaks.     VI,  512. 
Vol.  VIII-79 
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WILL— (Contiuued). 

Instruments  held  to  be.  V,  41.  VIII,  248. 
Of  non-resident,  jurisdiction  over.  V,  427. 
Reading  to  testator,  necessity.     V,  417. 

WITNESSES. 

Number  required  to  nuncupative  will.    V.  897. 


INDEX. 


VOLS.   I-VIII. 
AMERICAN   PROBATE  REPORTS. 


(Tlie  numeral  letters  refer  to  the  Vols,,  and  the  Arabic  figures  to  the  Pages). 

ABATEMENT  OP  ACTIONS.— See  also  Survival  of  Actions. 

Death  of  mortgagor  pending  foreclosure.    Hibemia  Sav,  d  Loan  Soe,  v. 
Waekenreuder,  VIII,  418. 

of  heir  pending  proceeding  for  sale  of  land.    Palmerton  v.  Hoop, 

VIII,  222. 

ABATEMENT  OP  LEGACIES. 

Annuities  abate  with  general  legacies.     Emery  v.  BatcheHder,  V,  377. 

direction  as  to  payment  of  first  instalment  of.     Emery  v.  Batehelder, 

V,  377. 

to  wife  and  niece,  equality  between,  Additon  v.  Smith,  VII,  274. 


Bequest  of  **all  my  personal  estate."    Miller  v.  Oooch,  VI,  435. 

of  mercantile  business  charged  with  its  liabilities.  Kelly  v.  Richard- 
son, VIII,  897. 

CJeneral  devises  ratably  with  general  legacies.  Kelly  v.  Richardson,  VIII, 
897. 

Gifts  of  aliquot  shares  of  income  for  life,  when  do  not.  Terry  v.  Smith, 
V,  277. 

Provision  in  lieu  of  dower.     Security  Company  v.  Bryant,  IV,  652. 

testator  leaving  real  estate.     Howard  y.  Francis,  I,  321. 

Specific  devises  and  specific  legacies  ratably.    Maybury  v.  Orady,  III,  375. 

Kelly  v.  Richardson,  VIII,  897. 
Subrogation  of  legatee  to  rights  of  creditors.    Hope  v.  Wilkinson,  IV,  213. 

ACCORD  AND  SATISFACTION.        See  also  Compkomisb. 

By  acceptance  of  less  sum  than  due  on  legacy  after  dispute  as  to  amount. 
Vermont  Baptist  Convention  v.  Ladd,  V,  205. 

ACCOUNTS  AND  ACCOUNTING. 

Allowance  of  credits  by  approval  of  accounts.    McPike  v.  McPike,  VIII, 

297. 
Appeal  by  executor  or  administrator.     Rosiel  v.  Moral,  II,  407. 

by  coezecutrix  from  matters  not  affecting  her.    Matter  of  Hodgman, 

Vni,  472. 
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ACCOUNTS  AND  ACCOUNTING-<Continued). 

Audit,  costs  of,  charged  against  shares  in  dispute.     Eharu*  Estate,  VIII, 

390. 
Bill  for,  and  for  fraud  of  executor  and  others.     Woodruff  v.   Young,  II, 

407. 
Burden  of  proof  as  to  bona  fides  of  clairu  for  which  voucher  presented. 

Frazer's  Accounting,  III,  258. 
By  executor  appointed  for  particular  state.     Sherman  v.  Page,  II,  105. 
By  representative  of  deceased  administrator.     Ilotler  v.  Ogden,  VIII,  364. 
Conclusiveness.     Nelson  v.  Barf\/ett,  VIII,  559. 
Effect  of,  on  liability  for  claims  suhscQuently  presented.      Brown    v. 

Frosche,  I,  607. 

on  liability  of  executor  as  trustee.     Crocker  v.  Dillon,  III,  406. 

on  rights  under  trusts.     Monson  v.  N.  T,   tkc.    &   Tr,    Co.,  VIII, 

512. 

on  infant  distributee,  special  guardian  appointed  without  jurisdic- 


tion.    Potter  V.  Ogden,  VIII,  364. 

Failure  to  make,  as  devastavit.     Paige  v.  BartU  tt,  VIII,  465. 

not  ground  for  removal.     McFadgen  v.  Council,  I,  453. 

Filed  every  six  months.     Hostel  v.  Morat,  VII,  627. 

Improper  items  included  in  annual  statement  stricken  out.  McPike  v. 
McPike,  VIII,  296. 

For  rents  and  profits  between  death  and  sale.     Lent  v.  Howard,  III,  109. 

Jurisdiction  of  equity  to  compel.     Wager  v.  Wager,  III,  27. 

equity,  of  probate  court.     Matter  of  Covington,  VI,  120. 

in  foreign  state  to  which  assets  brought.     Whittaker  v.  Whittaker, 

III,  53. 

limited  to  courts  in  the  state  having  jurisdiction  over  administration. 

Woodruff  V.  Young,  II,  407. 

Necessary  for  payment  of  disputed  legacy.    Riggs  v.  Oragg,  III,  891. 

Not  bar  to  setting  aside  administration  on  estate  of  living  person.  Steven- 
son V.  Superior  Court,  III,  424. 

as  to  matters  not  included.    Nelson  v.  Barnett,  VIII,  559. 

Over-payment  of  legacy,  effect  of  allowing  credit.  Matter  of  Ilodgman, 
VIII.  472. 

Procuring  improper  credits  and  omission  of  proper  charges.  Nelson  v. 
Barnett,  VIII,  559. 

Statement  signed  by  administrator  as  acknowledgment.  Potter  v.  Odgen, 
VIII,  864. 

Surcharging  settlement  fraudulently  obtained  in  forum  of  domicile, 
Lea>ch  V.  Buckner,  III,  61. 

Will  not  defeat  bequest  to  which  assent  of  legislature  subsequently  ob- 
tained.   England  v.  Prince  George's  Parish,  I,  466. 

Charges. 

Debts  collected  in  another  stale.     McPike  v.  McPike,  Vlfl,  290. 

Rent<«  of  real  estate  and  proceeds  of  sales,  when  not.  McPike  v.  McPike, 
VIII,  296. 
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ACCOUNTS  AND  ACCOUNTING— (Continued). 

Credits. 

Money  borrowed  for  estate.    Merchants'  Nat.  Bank  v.  Weeks,  II,  145. 

Attorneys  fees  paid  in  good  faith.     Burke  v.  Turntr,  II,  489. 
Money  loaned  by  one  executor  to  other,  when  not.     Croft  v.  Williams, 
II.  479. 

Claim  for  post  maintenance  of  infant  distributee.    Hyland  v.  Baxter,  IV, 

478. 
Claim  for  extra  compensation.     Ford  v.  Ford,  VIII,  589. 
Claims  paid  without  presentation  to  commissioners.    Bunnell  \r.  Pott,  I, 

458. 

Cost  of  new  dwelling  house  for  widow  and  children.    Nelson  v.  Barnett, 

VIII,  559. 
Costs  and  expenses  of  probate  proceeding.     Phillips  v.  Phillips,  IV,  258. 

to  establish  forged  will.     8/ieetz's  Appeal,  III,  198. 

Family  allowance  paid  without  voucher.     Matter  of  Weringer,  VIII,  439. 

Money  paid  in  life  time  of  decedent  for  clothing  daughter.    McPike  v. 

MePike,  VIII,  296. 

ACTIONS. 

See  also  Accounts  and  Accountings,  Actions  by  and  against  Execu- 
tors   AND    ADHINISTRATORS,  ACTIONS  TO  CONSTRUE   WiLLS,  APPEAL, 

Costs,   Equity  Jurisdiction,    Evidence,  Judgments,  Limitation 
OF  Actions,  Parties,  Pleadings,  Probate  Contests,  Witnesses. 
Against  person  named  as  executor,  for  property  of  estate.     Cable  v.  Cable, 

VII,  21. 

By  foreign  trustee  having  legal  title  to  property.     Toronto  General  7>i«* 

V.  Chicago,  etc,,  R.  Co.,  VII.  294. 
By  grantee  of  property  in  trust.     Bromley  v.  Mitchell,  VIII,  229. 
By  remainderman  against  life  tenant.     Qoudie  v.  Johnston,  V,  351. 

to  restrain  waste.     The  University  v.  Tucker,  VI,  597. 

For  accounting  and  for  fraud  of  executor  and  others.    Woodruff  v.  Young, 

II,  407. 
On  contract  payable  to  heirs.     Stevens  v.  Flannngan,  VIII,  260. 
To  charge  executors  as  trustees.     Post  v.  Mason,  III,  48. 
To  compel  executor  to  qualify  or  renounce.     Cube  v.  Qible,  VII,  21. 
To  contest  will.    Brown  v.  Biggs,  I,  238. 
To  foreclose  mortgage.     Hibeniia  8av.   <ft  Loan  Soe.  v.    Waekenreuder, 

VIII.  418.  ' 

held  by  estate.    Lockman  v.  ReiUy,  IV,  194. 

estate  holding  subsequent  morti^sje.     Locktnan  v.  ReiUy,  IV,  194. 

To  have  devisee  declared  trustee.     Cotton  v.  Cotton,  VI,  11. 
To  quiet  title.     Hazelton  v.  Bognrdus.  VIII,  556. 
To  settle  estate.     Paige  v.  Bartlett,  VIII.  465. 

ACTIONS  BY  AND  AGAINST  EXECUTORS  AND  ADMINISTRATORS. 
See  also  Actions,  Actions  to  Construe  Will.  Appeal.  Costs. 
By  administrator  for  death  in  another  state.    Higgins  v.  Central  N.  E.  dt 
W.B.  a>.,  VIII,  310. 
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ACTIONS  BY  AND  AGAINST  EXECUTORS  AND  ADMINISTRATORS. 

— (Continued). 
By  administrator  under  void  grant.     Matter  of  Mallory  v.  Burlington  d 

Mo.  jB.  R  Co.,  VIII.  436. 
By  foreign  executor,  not  without  taking  out  letters.     Patterson  v.  Tagan, 

III,  327. 

in  New  Jersey.    Hayes  v.  Pratt,  VIII,  349. 

Costs  on  issue  of  devUavit  vel   non,  riglit  to,  on  wliat  depends.    Sheeiz* 

Appeal,  III,  198. 
Judgment  as  evidence  of  assets.     Ooates  v.  Mackey,  III,  181. 
Judgment    not  binding  on    administrator  appointed  in  another    state. 

Braithioaite  v.  Harvey,  VIII,  571. 
No  personal  judgment  on  judgment  of  another  state.     Coaies  v.  Mackey, 

III,  181. 
On  cause  of  action  given  by  statute  of  another  state.    Higgine  v.  Central 

N.  E.  d  W.  R.  Co.,  VIII,  810. 
On  debt  contracted  by  administrator.    Rich  v.  Sovo^es,  VIII,  171. 
To  recover  fund  improperly  paid  by  administrator  c.  t.  a.  appointed  in 

another  state.    Hayes  v.  Pratt,  VIII,  849. 
To  recover  overpayment  of  legacy,  barred  by  allowance  of  credit.   Matter 

of  Hodgman,  VllI,  472. 

ACTIONS  TO  CONSTRUE  WILL. 

By  executor,  not  as  to  realty  unless  invested  with  trust.    Dill  v.  Wiener, 

III,  599. 
By  heir  at  law  or  devisee   interested  solely  in  real  estate.     Wager  v. 

Wager,  III,  27. 
By  legatee  or  distributee  against  executor  claiming  interest  in  personalty. 

Wager  v.  Wager,  III,  27. 
By  trustee,  only  in  regaini  to  present  contingencies.   BuUard  v.  Chandler, 

VIII,  191. 
Contingent  interest  of  unborn  remaindermen  when  not  affected  by  judg* 

ment.     Monarque  v.  Monarque,  I,  494. 
Costs  when  proper  to  award  out  of  estate.     8coU  v.  Neeoes,  VII,  510. 
Out  of  residuary  fund.    Btichanan  v.  Lloyd,  V.  80. 

apportionment.     Cox  v.  Wills,  VIII,  356. 

Of  guardian  ad  litem  of  infant  legatee.     Ford  v.  Fbrd,  VIII,  589. 
Jurisdiction  of  equity.     Wager  v.  Wager,  III,  27;  Post  v.  Mason,  III,  48. 

when  not  exercised.     Wager  v.  Wager,  III.  27. 

of  probate  court  on  settlement  or  distribution.    State  v.  Ueland,  III, 

118. 

ADEMPTION  OP  LEGACIES. 

Assent  of  legatee  unnecessary.     Cowles  v.  Cowles,  VI,  469 
By  advance  to  a  child.     AUen  v.  Allen,  I,  479. 

of  less  sum,  pro  tanto  ademption.     Van  Houten  v.  Post,  I,  422. 

intention  shown  by  extrinsic  evidence.     Alien  v.  Allen,  I,  479. 

not  by  declarations.     Van  Houten  v  Post,  I.  422. 

By  gift  of  like  sum  of  money.     Van  Houten  v.  Post,  I,  422. 
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ADEMPTION  OF  LEGACIES— (Continued). 

to  husband  of  legatee,  not.    Ilart  v.  Johnson^  VII,  29. 

to  strangers  or  grandchildren,  no  presumption.    AUen  7.  AUen,  I, 

479. 
^         By  subsequent  portion  or  provision.    State  v.  Grosiley,  1,  418. 

Intent  to  be  determined  from  facts  and  circumstances.     Van  Ebuten  v. 

Post,  I,  422. 

extrinsic  evidence  to  show.    Allen  v.  Allen,  I,  479. 

Not  applicable  to  devise.    Burnham  v.  Comfort,  VI.  273. 

Of  legacy  to  married  woman.    Roquet  v.  EldiHdge,  VII,  91. 

Of  legacy  to  be  considered  as  share  of  proceeds  of  farm.  Eoquet  v.  Eldridge, 

VIII,  91. 
Payment  of  money  not  to  be  shown  by  declarations  of  testator.  Van  Ilouten 

V.  Fiost,  I,  422. 
Presumption  arising  from  money  having  passed.     Van  Houten  v.  Post, 

I,  422. 

in  case  of  parent  and  child,  slight.     Van  Souten  v.  Post,  1,  422. 

Release  of  interest  in  estate  for  money  consideration  paid  by  testator. 

Allen  V.  Allen,  I,  479. 
Residuary  bequest,  no  presumption  as  to.    Allen  v.  AUen,  I,  479. 
Share  in  residuary  estate,  not  by  prior  advancement.    Estate  of  Lyon,  V, 

5B3. 
Specific  pecuniary  legacy  in  will,  not  by  pecuniary  legacy  in  codicil.    In 

fe  Zile,  VI,  103. 

ADMINISTRATION. 

See,  also,  Administrator  with  the  Will  Annexed,  Ancillary  Ad- 
ministration, ExECUToiis  and  Administrators,  Foreign  Execu- 
tors AND  Administrators,  Joint  Administration. 

Closed,  not  till  final  distribution.    Hazteton  v.  Bogardus,  VIII,  556. 

Collateral  attack  on  order  of  court  having  jurisdiction  of.  Simpson  v. 
Cook,  I,  27. 

on  giant,  presumption  as  to  jurisdiction.    Lyne  v.  Sanford,  VIII,  26. 

on  allegation  as  to  assets  in  county.    Estate  of  Moore  v.  Moore,  VIII, 

100. 

Discovery  of  will,  effect  of.    Franklin  v.  Frankin,  VIII,  183. 

revocation.    Bebhan  v.  Mueller,  V,  437. 

Essential  to  pass  title  to  personalty,    BoekweU  v.  Young,  III,  471. 

on  estate  of  married  woman,  when  not.    Matter  of  Lee,  VIII,  284. 

General,  improper  if  will  in  existence.     Thomas  v.  Marrisett,  V,  526. 
^         Jurisdiction  to  grant.    Estate  of  Moore  v.  Moore,  VIII.  100. 

only  assets,  interest  in  real  estate.    Eitate  of  Moore  v.  Moore,  VIII, 

100. 

Jurisdiction  over,  when  acquired.     Ackerson  v.  Orchard,  VIII,  525. 

Jurisdiction  over  foreign.     Woodruff  v.  Young,  II,  407. 
•  More  than  ten  years  after  death.    Lyps  v.  Sanford,  VIII,  26. 

On  estate  of  living  person,  void.  Melia  v.  Stmrnona,  1,  143;  lyArusement 
V.  Janes,  II,  424;  Stevenson  v.  SupeHor  Court,  III,  424. 
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ADMINISTRA.TION— (Conti  nued). 

impeached  collaterally.    Devlin  v.  Commonwealth,  IV,  76;  Tfiomas  v. 

People,  IV,  284. 
On  estate  of  non-resident,  no  resident  interested.     Thomas  v.  Morisett,  VI, 

525. 
leaving  no  property  in  state.    Matter  of  Mallory  v.  Burlington  dk  Mo. 

B.  Co.,  VIII.  436. 
Payment  of  claim  for  wages  of  decedent  without.    Fraeer^s  Accounting, 

III,  258. 
Petition  for,  by  agent  of  legatee.    RusseU  v.  Eartt,  II,  297. 
Petition  showing  non-residence  in  county  but  not  in  state.  Estaie  of  Moo^'e 

V.  Moore,  VIII,  100. 
Principal  at  domicile,  others  ancillary.     Corrigan  v.  Jones,  VII,  582. 

determined  by  place  of  domicile,  not  death.     Price  v.  Mace,  I,  73. 

Several  in  different  jurisdictions,  judgment  against  one,  effect  on  others. 

Price  V.  Mace,  I,  73. 
Proceeding  in  rem.     Ackenon  v.  Orchard,  VIII,  525. 
Property  in  different  jurisdictions.     Succession  of  Oaines,  VIII,  479. 
different  executors  appointed  for  each  state.    Sherman  v.  Page,  II, 

105. 

distribution.    Succession  of  Oaines,  VIII,  507. 

judgment  in  one.  effect  on  other.     Price  v.  Mace,  I,  78;  Braithwaite 


V.  Uarwy,  VIII,  571. 
Revocation  of  void  grant.    Master  of  Mallory  v.  Burlington  (k  Mo.  B.  Co., 

VIII,  486. 
With  authority  to  prosecute  only.     Martin  v.  Bailroad,  III,  479. 

ADMINISTRATOR  AD  LITEM. 

Appointment.     Paige  v.  Bartlett,  VIII,  465. 

ADMINISTRATOR  WITH  THE  WILL  ANNEXED. 
Accountability  to  executor.     Hayes  v.  Pratt,  VIII,  349. 
Execution  of  trust.     Terry  v.  Smith.  V,  277. 

charitable  trust,     ffayes  v.  Pratt,  VIII,  349. 

power  of  sale,    ffodgin  v.  Toler,  V,  548. 

Enforcement  of  judgment  in  favor  of  testator  against  executor.     Charlet 
V.  Jacobs,  I,  77. 

ADMISSIONS. 

See,  also.  Declarations,  Evidence. 

By  legatee  after  execution  of  will.     WiU  of  Ames,  I,  35. 

as  to  mental  incapacity  of  testator.     Milton  v.  Hunter,  I,  521. 

made  before  the  execution  of  the  will.     Will  of  Ames,  1,  35. 

all  the  legatees  not  joined.    Dye  v.  Young,  II,  815. 

Of  amount  due  distributee  by  account  of  administrator.     Potter  v.  Ogden, 

Vin,  364. 
Oral  and  written,  of  devisee  not  admissible  against  co-devisees.     Hayes  v. 

Burkam,  1,  179. 
Of  executor  who  is  also  legatee.     Will  of  Afnes.  I.  35. 
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ADOPTION. 

Right  to  legacy  given  to  adopting  father.     Warren  v.  Prescott,  VIII,  880. 
Right  to  share  in  estate  of  father  of  adopting  parent.    Estate  of  Sunder- 
land, III,  522. 

ADVANCEMENTS. 

Acceptance  of,  by  child  in  full  of  estate.     Simpson  v.  Simpson,  IV,  435. 
Charges  in  books,  by  parent,  against  child  admissible  to  show.   VanHouten 

V.  Post,  I,  422. 
Conveyance  from  father  to  child  for  nominal  consideration  and  love  and 

affection.    McCianakan  v.  McClanahan,  VIII,  205. 
Devise  to  two  sons,  followed  by  a  disposition  of  the  rest  of  an  estate  "  as 

the  law  directs,"  not.    Biedler  v.  BiecUer,  VII,  267. 
Doctrine  applied  only  in  case  of  intestacy  or  partial  intestacy.    Estate  oj 

Lyon,  V,  553. 
Intention  of  parent  determines.    McClanahan  v.  McClanafian,  VIII,  205. 
inferred  from  evidence  of  surrounding  circumstances,  such  as  value 

of  estate  and  number  of  children.    MeClanahan  v.  McGlanahan,  VIII, 

205. 
Money  loaned  on  notes.     Wrighfs  AppecU,  I,  125. 
Note,  bearing  interest,  given  by  daughter  on  transfer  of  slaves.    JPbnnell 

V.  Henry,  III,  216. 
Parol  evidence  inadmissible  to  show  that  note  intended  as.    FenneU  v. 

Ilenry,  III,  216. 
Prior  to  will,  legatee  not  to  be  charged  with,  in  absence  of  provision. 

Estate  of  Lyon,  V,  558. 
Word,  when  deemed  used  in  technical  sense  and  interest  not  charged. 

Porter's  Appeal,  II,  234. 

ADVERSE  POSSESSION.  - 

Under  judgment  in  administration  on  estate  of  living  person.    Jfelia  v. 
Simmons,  I,  143. 

AFTER  ACQUIRED  REALTY. 

Statute  as  to,  construed.     Bnggs  v.  Briggs,  V,  489. 

Land  received  in  exchange  for  other  land  specifically  devised,  passes  by 
residuary  clause.     Becker  v.  Decker,  VI,  455. 

When  Passes. 

By  bequest  of  remainder  of  personal  property  and  whole  of  real  estate. 

Briggs  v.  Briggs,  V,  489. 
By  devise  of  all  real  estate  in  that  town.    DickersoiCs  Appeal,  VI,  352. 
By  residuary  devise  of  life  estate.     Roberts  v.  Roberts,  VIII,  167. 
By  residuary  devise  of  the  estate  or  property,  there  being  real  and  personal 

estate.    Byrnes  v.  Boer,  II,  383. 
By  specific  devise  of  mansion  house  and  privileges  thereto  belonging. 

Kimball  v.  Ellison,  I,  533. 
By  will  denoting  intent  to  devise  all  testator's  real  estate.    Byrnes  v.  Ba>er, 

n,  383. 
Not  by  devise  of  all  real  estate  in  a  specified  town  and  the  residue  of  the 

personal  estate  and  possessions.     Blaisdell  v.  Huight,  I,  811. 
Vol.  VIII— 80 
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AFTER  ACQUIRED  REALTY— (Continued). 

Not  by  will  purporting  to  dispose  "  of  the  property"  testator  has  and  spe- 
cifically describing  it.     SfMrp  v.  Allen,  II,  455. 

AFTER  BORN  CHILDREN. 
Bee,  Posthumous  Children. 

AGENT. 

Of  executor  or  trustee,  misappropriation  by.     Carpenter  v.  Carpenter,  I, 

448. 
Avails  of  note  given  for  collection.     McCloskey  v.  Gleaaon,  IV,  101. 
Of  legatee,  petition  for  administration  by.    Russell  y.  Harit,  II,  297. 

ALABAMA  CLAIMS. 

Allowed  after  death  of  testator  pass  by  his  will  as  personal  property. 
Pim-ce  V.  Stidiioorthy,  VI,  67. 

ALIEN. 

Inheritance  of  land  acquired  by  devise.    Stamm  v.  Bostwiek,  VII,  501. 

ALIENATION. 

Suspension  of  power  of.    See  Pbrpetuities. 

ALLOWANCE. 

To  widow  and  children.    See  Family  Allowance. 

ALTERATION  OF  WILLS. 

See,  also,  Revocation  op  wills. 

Erasure  not  rendering  wortl  illegible.     Gardner  v.  Gardner,  VII.  283. 

not  operative  to  increase  bequests.     Gardner  v.  Gardner,  VII,  283. 

of  the  name  of  two  of  nine  devises,  without  a  residuary  clause. 

Gardn&r  v.  Gardner,  VII,  283. 
In  duplicate,  necessary  to  make  it  a  counterpart  and  noted  above  nttcsta- 

tion  clause.     Crossnum  v.  Grossman,  IV, .121. 
In  testator's  handwriting,  presumption  as  to  time  of  making.     Linnard's 

Appeal.    II,  96. 
Made  before  execution,  will  reads  as  altered.    Haynes  v.  Ilayne^,  I,  263. 
after  execution,  if  not  invalidating  will,  to  be  read  as  executed. 

Haynes  v.  Haynes,  I.  263. 
Obliteration  of  single  clause.    LoveU  v.  Quitman,  II,  851. 
Presumption  that  they  were  made  after  execution.    Toebbe  v.  WiUiams,  III, 

833. 
Striking  out  words  so  as  to  enlarge  estate  granted.     EschJbach  v.  Collins, 

IV,  17. 

AMBIGUITIES. 

See  Construction,  Dbyisbbb  and  Legatees,  Evidence. 

ANCILLARY  ADMINISTRATION. 

See,  also,  Administration,  Administrator  with  the  Will  Annexed. 

Executors  and  Administrators,  Foreign  Executors  and  Admin. 

istrators. 
Distribution  in.    Succession  of  Gaines,  VIII,  587. 
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ANCILLARY  ADMINISTRATION— (Continued). 

Judgment  against  principal  administrator.     Price  v.  Mace,  I,  73. 

Judgment  in,  effect  at  domicile.    Bmithwaite  v.  Harvey,  VIII,  585. 

Not  by  will  appointing  different  executor  for  different  states.    Sliennan  v. 

Page,  II,  105. 
Removal  of  ancillary  administrator,  who  is  also  domiciliary  administrator. 

White  V.  Spaulding,  III,  347. 
Surcharging  account  settled  in  forum  of  domicile,  for  fraud.    Leach  v. 

Buekner,  III,  61. 
Transmission  of  residue  to  domicile.    Sacceesion  of  Oaines,  VIII,  537. 

ANCILLARY  PROBATE. 

See,  also,  Foreign  Probate. 

Application  for,  by  executor  or  other  person  interested  in  the  will.  Besartr 

eon  V.  Besaneon,  I,  461. 
Appeal  pending  from  original  probate.    Succemon  of  Gaines,  VIII,  479. 
.  Authentication  of  record,  collateral  attack.  Calloway  v.  Cooley,  VIII,  360 
Collateral  attack  on.     Calloway  v.  Cooley,  VIII,  860. 
not  on  ground  of  defective  proof  of  execution.    Dickey  v.  Vann,  VI, 

46. 
Kansas  statute,  validity  of.     Galloway  v.  Cooley,  VIII,  860. 

operation.     Calloway  v.  Cooley,  VIII,  860. 

Not  in  state  of  domicile.     Stark  v.  Parker,  I,  550. 

Notice  of  application  unnecessary.    Dickey  v.  Vaun,  VI,  46. 

On  certified  copy  of  record.     Corrigan  v.  Jones^  VII,  584. 

Refusal  of  original  probate,  when  not  a  bar.     Succession  of  Gaines,  VIII, 

479. 
Validity  of  disposition  not  involve!  on  application.    Succession  of  Gaines, 

VIII.  479. 
Will  of  realty  not  executed  according  to  lex  rei  sites.    Nielson  v.  Potter, 

VII,  347. 

ANNUITIES. 

See,  also.  Bequests,  Legacies. 

Abatement  of,  with  general  legacies.     Emery  v.  Batekelder,  V,  377. 

Apportionable  and  payable  till  death  of  annuitant,  when  given  in  lieu  of 

dower.     Cushing's  Will,  V,  295. 
Created  in  favor  of  widow  by  conveyance  of  property,  grantee  to  pay 

grantor  $250  during  the  lifetime  of  grantor  and  his  wife.     Cantor  v. 

Jones,  III,  148. 
Distinction  between  annuity  and  legacy  of  income  for  life  with  gift  over 

of  principal.     Welch  v.  Brown,  II,  221. 
Equality  between,  given  to  wife  and  niece.      Additon  v.  Smith,  VII,  274. 
Fund  set  apart,  when  not  limited  to  income.      Additon  v.  Smith,  VII, 

274;  Bliven  v.  Seymour,  II,  447. 

when  general  legacy.    Emery  v.  Batchelder,  V,  817. 

Gift  of  income  for  specified  time,  not.    Bartlett  v.  Slater,  V,  130. 

Lapse,  not  by  death  of  annuitant  before  its  payment.    Anderson  v.  Ham' 

mond,  I,  545. 
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ANNUITIBSHContinued). 

Legacy  of  interest  of  specific  sum  for  life,  piiadpal  payable  at  death. 

WeUh  V.  Brown,  II.  221. 
Made  personal  charge  on  residuary  legatee  by  words,  *'  it  is  my  will  and 

desire  that "  she  shall  pay.    Anderson  v.  Hammond,  I,  515. 
not  by  direction  to  pay  out  of  proceeds  of  estate.    HunkypiUar  v. 

Ilarnmn,  VIII,  605. 
Payable  out  of  rents  and  income  only,  when.    Ddaney  v.  Van  Aulen,  II, 

337. 
Priority  over  other  general  legacies,  not  by  direction  for  first  payment 

within  three  months.     Emery  v.  Batehelder,  V,  377. 
Perpetual,  legatee  entitled  to  fund.    Iltiston  v.  Bead,  I,  601. 
To  wife  in  addition  to  dower.    Additon  v.  Smith,  VII,  374. 

ANTE  MORTEM  PROBATE. 
See,  Probate. 

ANTE-NUPTIAL  AGREEMENT. 

Reserving  power  of  disposal  over  property  and  providing  that  marriage 
shall  not  revoke  previous  will.     Osgood  v.  Bliss.  V,  97. 

APPEAL. 

By  executor  or  administrator  from  disallowance  of  account.    Bostel  v. 

Morat,  VIII,  627. 
By  executrix  from  allowance  of  accounts  of  co-executors.    Matter  of  Uodg- 

man,  VIII,  472. 
In  proceeding  to  determine  heirship.    Blythe  v.  Ayres,  VIII,  493. 
From  order,  admitting  or  refusing  probate,  jurisdiction  of  appellate  court. 

Oraham  v.  Barch,  VIII,  11. 

no  right  to  jury  trial.     Schmidt  v.  Schmidt,  VIII,  140. 

declaring  administration  void.     Matter  of  MoUory  v.  Burlington  db 

MO.B.B.  Co.,  VIII.  438. 
From  probate  of  will,  not  bar  to  ancillary  probate.    Succession  of  Oaines, 

Vni,  479. 
refusal  to  probate  will,  right  of  executors.     Cheever  v.  Circuit  Judge, 

11.80. 

APPOINTMENT  OF  ADMINISTRA.TOR. 

See  also.  Administration,  Ancillary  Administration. 

Class  primarily  entitled  consisting  of  several  persons.    Brubaker's  Appeal^ 

III,  16. 
Illiteracy  of  widow,  when  does  not  deprove  of  right.    Bowersox's  Appeal, 

III.  204. 
Niece  by  marriage  becoming   largest   creditor.     Lents   v.   PUlert,  111, 

515. 
On  petition  of  agent  of  legatee.     Bussell  v.  Hartt,  II,  297. 
Poverty  does  not  deprive  widow  of  right.    Bou>ersox*s  Appeal,  III,  204. 
Right  of  foreign  guardian.     Matter  of  Niekals^  VIII,  428. 
Without  jurisdiction,  revocation.    Matter  of  Mallory  v.  Burlington  <&  Mo. 

R.  R.  Co. ,  VIII,  486. 
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APPOINTMENT  OP  EXECUTOR. 
See  also.  Probate. 
Action  to  compel  qualiflcatioa  or  renunciatioa  not  maintainable.     Cable  v. 

QibU,  VII,  21. 
Action  for  property  in  possession  of  person  named  as.     Cable  v.  Cable, 

VII,  21. 

Agreement  in  consideration  of  renouncing.    Ellicoti  v.    Chamberlin,  IV, 

285. 
By  agent  of  testator  after  death.    Bisfiop  v.  Bishop,  VI,  449. 
Co-executor  appointed  by  codicil,  wlien  not  co- trustee  of  trusts  created  by 

will.     Simpson  v.  Cook.  I,  27. 
May  be  at  once  trustee  and  beneficiary.     Cummings  v.  Corey,  V,  223. 
Of  judgment  debtor  of  decedent  converts  judgment  into  realized  asset. 

Charles  v.  Jacobs,  I,  77. 

Rule  subject  to  exceptions.     Charles  y.  Jacobs,  I,  77. 

Qualifying  no  proof  of  acceptance  of  the  trust  under  will,     Anderson  v. 

ISarle,  I,  472. 

APPORTIONMENT. 

Of  annuity  given  in  lieu  of  dower.     Ciishing's  WiU,  V,  295. 
Of  costs  in  action  to  cjnstrue  will.     Cox  v.  Willis^  VIII,  356. 

ASSETS. 

Contract  providing  for  payment  to  heirs.     Stevens  v.  Flannagan,  VIII, 

260. 
Interest  in  real  estate  as  basis  of  administration.    Estate  of  Moore  v.  Moore, 

VIII,  100. 

Judgment  in  favor  of  decedent  against  executor  or  administrator.    Charles 

V.  Jacobs,  1,  77. 
Life  insurance  for  benefit  of  insured.     Harding  v.  Littehale,  VII,  89. 
Rents  accruing  after  death.     Evans  v.  Hardy,  II,  891. 
Right  to  public  lands.     Lyne  v.  Sanford,  VIII. 

ASSIGNMENT. 
See,  also,  Deeds. 

Condition,  against,  in  trust.    Smith  v.  Towers,  VI,  589. 
Of  contingent  remainder.    McDonald  v.  White,  VII,  7. 

ASSUMPSIT. 

For  labor  under  contract  for  compensation  by  will.  Schwab  v.  Pierro,  VII, 
206. 

ATTESTATION. 

See,  also.   Attestation  CiiAusb,  Execution  of   Will,  Subscribing 

Witness. 
Absence  of,  will  valid  as  to  personalty.     Hays  v.  Ernst,  VIII,  381. 
By  both  witnesses  at  same  time,  not  necessary  in  Indiana.    Johnson  v. 

Johnson,  V,  329. 
By  mark,  person  writing  name  not  signing  his  own.     Davis  v.  Semmes, 

VII,  36. 
Conflicting  testimony  as  to  genuineness.     Beadles  v.  Alexander,  II,  173. 
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ATTESTATION--(ContInued). 

Defect  in  proof  of,  presumed  cured  after  forty  years.    Diekey  v.  Vann,  VI^ 

46. 
In  presence  of  testator,  presumption  as  to.    BectdUs  v.  AUxaiider,  II,  178» 
in  adjoining  room  out  of  sigiit  of  testator.    MandemUe  v.  Parker,  I. 

106. 
physically  impossible  for  him  to  see  act.     Cook  v.  WincihtBter,  VII, 

109. 

not  necessary  that  testator  actually  see.     Will  of  Alien,  I, 

Of  nuncupative  will  by  only  two  competent  witnesses.   Succesnon  of  Dan- 

terive,  VII,  181. 
Part  of  will,  immaterial.    Fowler  v.  fUagner,  II,  484. 
Presumption  that  witnesses  had  full  knowledge  of  what  they  were  doing. 

Abbott  V.  Abbott. 
Prima  facie  evidence  that  everything  was  done  as  it  ought  to  be.    Abbott 

V.  Abbott,  I,  826. 
Request  necessary.    Luper  v.  Werts,  VII,  248. 

need  not  be  formal.     Will  of  Allen,  I,  580. 

Statute  in  force  at  the  time  of  the  execution  governs.     Appeal  of  Lane, 

VII,  99. 
Statute  passed  after  death  of  testator.     Oiddinga  v.  lurgeon,  V,  201. 
Two  witnesses  necessary.     Webb  v.  Dj/e,  II,  658. 
Witnesses  must  see  testator  sign  and  acknowledge.    Luper  v.  Werts,  VII, 

248. 

ATTESTATION  CLAUSE. 

See,  also.  Attestation,  Execution  op  Will,  SuBSCRiBiNa  Witness. 

Eflfect  of,  not  defeated  by  mere  failure  of  recollection  by  subscribing  wit- 
nesses.    Will  of  Pepoon,  III,  79. 

Not  essential.     Bobinson  v.  Brewster,  VIII,  235. 

Sufficiency  of,  against  positive  testimony  of  subscribing  witnesses. 
Matter  of  WiU  of  Oottrell,  IV,  442. 

Unsigned,  does  not  effect  validity  of  holographic  will.  In  re  Jones,  VI, 
70. 

Presumption  as  to  due  execution  arising  from.    Brown  v.  Clark,  1,  510. 

Proper  to  go  to  jury  with  other  evidence  on  question  of  due  execution. 
Webb  V.  Dye,  11,  658. 

ATTORNEY. 

Draughtsman  of  will  containing  provisions  in  his  own  favor.    Post  v. 

Mason,  III,  48. 
Representations  as  to  validity  of  title,  as  estoppel.    Little  v.  Giles,  VIII,. 

812. 

Fees  of. 

Allowance  of.    Burke  v.  Towner,  II,  489. 

Of  guardian  ad  litem.    Fi>rd  v.  Ford,  VIII,  689. 

BEQUEST. 

See,  Conditional  Limitation,  Conbtruction,  Demonstrativb  Lboact,, 
Devise,  Estate  in  Feb,  Legacy,  Life  Estate,  Rehainder. 
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BEQUEST— (Continued). 

A  divorce  does  not  of  itself  revoke  or  annul  a  bequest  to  a  wife.     Card  y. 

Alexander,  II,  397. 
Failure  of  the  consideration  for  a  devise  not  defeat  it.    Martin  v.  Martin, 

II,  220. 

Gift  of  income,  a  gift  of  corresponding;  estate  in  personal  property, 
Sampson  v.  Randall ,  II,  1. 

Provisions  to  secure  comfortable  support  for  insolvent  husband  for  life  not 
subject  to  his  debts.     Cummings  v.  Corey,  Y,  223. 

To  a  subscribing  witness  void  where  there  are  only  two  subscribing  wit- 
nesses.    FowUfr  v.  Siagner,  II,  484. 

To  "  sons,"  naming  persons  some  of  whom  are  illegitimate.  Steioart  v. 
atevoart,  I,  168. 

By  charging  property  with  comfortable  support  of  sisters  equal  to  what 

they  now  have.    AUup  v.  Clarke,  V,  497. 
By  desire  that  husband  have  his  support  out  of  property.  Baker  v.  Brown, 

VI,  289. 
By  wish  for  such  disposition  of  property  in  specified  contingency.    Bliven 

V.  Seymour,  II,  447. 
Of  interest  not  subject  to  creditors.     Maynard  v.  Cleaves,  VII,  210. 
Not  by  authority  to  executrix  to  expend  such  sum  not  exceeding  specified 

amount  for  such  purposes  and  objects  as  she  deems  proper.     Bristol  v. 

Bristol,  V,  332. 
Gift  of  the  interest  of  a  bond  a  direct  bequest  and  not  a  trust  to  the  exe- 
cutor.    Bhodes  v.  Rlwdes,  VII,  408. 
To  children  share  and  sharealike,  after  life  estate,  a  nullity  though  division 

postponed.     Stillwell  v.  Knapper,  I,  211. 
To  wife  of  provisions  made  for  her  by  statute.    Kelly  v.  Eeyiiolds,  I,  329. 

BANK. 

Failure  of,  liability  of  administrator  depositing.     Williams  v.    Williams, 

III,  122. 

Money  deposited,  not  property  within  the  state  if  bank  book  at  foreign 
domicile.    Speed  v.  Kelly,  II,  653. 

BONA  FIDE  PURCHASER. 
See  Innocent  Purchaser. 

BONDS. 

Executor  when  required  to  give  bonds  or  be  removed.  McFadgen  v.  Coun- 
cil, I,  453. 

Joint,  by  executors.     Oaskier  v.  Harrison,  III,  309. 

Each  giving  separate.     McKim  v.  Aulba>eh,  II,  252 

Will  in  form  of,  insufficiently  attested.     Cover  v.  SUm,  VI,  548. 
liiability  of  sureties. 

Accounting  by  representative  of  deceased  administrator.  Potter  v.  Ogden, 
VIII,  364. 

Death  of  administrator  without  accounting.     Paige  v.  Bartlett,  VIII,  465. 

Executor  charged  also  with  trust  duties.     White  v.  Ditson,  IV,  589. 
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BONDS— (Continued). 

Limitation  of  action  for  proceeds  of  property  sold  and  not  accounted  for. 

Nelson  v.  Burnett,  VIII,  559. 
Payment  by  administrator  to  himself  as  guardian.    Potter  v.  Ogden,  VIII, 

364. 
Proceeds  of  real  estate  sold  by  executor  under  trust  power.     W?iite  v. 

Ditson,  IV,  589. 

BURDEN  OP  PROOF. 

As  to  insanity.     Chrisman  v.  Chri^man,  VI,  156. 

thrown  on  contestants  by  proof  of  due  execution  of  will.    Frear  v. 

Williams,  I,  85. 

will  properly  executed  not  irrational  in  its  provisions.    Milton  v. 

Hunter,  I,  521. 

drawn  by  testator  suljject  to  fits  of  insanity.    Kingsbury  v.  Whitaker^ 


1,245. 

As  to  regularity  of  execution  of  will.    Behrens  v.  Behrens,  VII,  800. 
Changes  in  favor  of  confidential  adviser  by  codicil  of  person  of  impaired 

faculties.    Yardley  v.  Guthbertson,  V,  562. 
Of  fraud  in  judgment.     Colutnbua  Watch  Go.  v.  Ilodenpyl,  VIII,  816. 
On  person  whose  advice  has  been  sought  and  taken  and  who  receives  a  large 

benefit  under  will  of  person  weak  in  mind.  Vuthbertson's  Appeal,  II,  54. 
On  proponent  of  will.    Key  v.  Ifollotoay,  I,  360. 
That  will  was  made  under  insane  delusion,  on  contestant.     WiU  of  Gols, 

I,  389. 

To  invalidate  will  established  by  order  of  probate.    Haynes  v.  Haynes,  I, 
263. 

To  show  that  debt  for  payment  of  which  executor  produces  voucher  is  not 

a  just  one.     Frazer's  Accounting,  III,  258. 

CEMETERIES  AND  BURIAL  GROUNDS. 

Bequest  to  keep  burial  ground  fence  and  monument  in  repair,  void.  File  v. 

Beasley,  IV,  575. 
Bequest  for  keeping  burial  lot  and  fence  around  it  in  good  order.     Piper 

V.  Monlton,  II,  574. 
Condition  for  keeping  burial  lot  in  order  avoiding  gift  of  residue.     Cort  v. 

Gomstock,  IV,  164. 
Direction  to  devote  fund  to  inclosing  and  cleaning  up  family  graveyard 

and  erecting  monument  valid.     Fite  v.  Beasley,  IV,  274, 
Gift  to  cemetery  association  for  purpose  of  assisting  in  building  chapel  at 

or  near  crrounds  or  to  use  the  interest  in  improving  grounds.     Wd>ster 

V.  Morn's,  V,  158. 

CHARGE  ON  REALTY. 

How  created. 

By  direction  to  devisee  to  pay  les^acy.     Williams  v.  Nichols,  V,  43. 

By  direction  to  pay  specified  sum  to  devisee  before  any  other  bequests  are 

paid.    Le  Fevre  v.  Toole,  II,  403. 
By  gift  to  son  of  all  the  real  and  pereonal  property,  he  to  pay  debts  and  the 

school  expenses  of  a  younger  brother.     Thayer  v.  Finnegan,  III,  360. 


INDEX.  641 

CHARGE  ON  REALTY-(Continued). 

By  residuary  bequest  of  real  and  personal  property  for  life  and  power  of 

sale  on  approval  of  all  the  heirs,  personalty,  clearly  insufficient.     Uoi/t 

V.  Hoyt,  II,  318. 
Condition  f^r  support  and  education  of  the  children  out  of  and  from  prop- 
erty.   Estate  of  OertU,  V.  398. 
Depends  on  intention  of  testator.     Bead  v.  Cottiers,  II,  515  ;  Sistrunk  v. 

Ware,  III,  195. 
must  appear  in  express  words  or  by  necessary  implication.     Walter^s 

Appeals,  III,  23. 
—  extraneous  circumstances  considered.     Hoyt  v.  Hoyt,  II,  818. 
Devise  given  in  consideration  or  on  condition  that  devisee  pay  legacy.  SiS' 

trunk  V.  Ware,  III,  195. 
Not  by  bare  direction  to  pay.     Walter's  Appeal,  III,  23. 
On  devise  of  balance  of  property  after  gift  of  all  the  personal  estate, 

and  $3,500  out  of  the  realty.     Miller  v.  Oooch,  YI,  435. 
To  exonerate  personal  estate  from  liability  for  debts  and  expenses,  what  to 

be  shown.     Miller  v.  OooeA,  VI,  435. 
Presumption  against  intention.     Read  v.  Cottiers,  II,  515. 
Without  express  direction.    HoytY.  Hoyt,  II,  Z\%. 


Creates  lien,  but  no  trust.     IHU  v.  Wisner,  II,  509. 

Life  estate  with  power  to  use  principal,  if  necessiiry,  charged  with  support 
and  education  of  children.    Estate  of  OerUe,  Y,  898. 

Operates  to  enlarge  estate  only  when  terms  of  devise  are  indefinite.  John- 
ston V.  Johnston,  II,  281. 

Rights  of  mortgagee  of  devisee.     Am/ierst  College  v.  Smith,  III,  323. 

Dischargee. 

Bond  of  executors  for  payment  of  all  debts  and  legacies.    Arnlierst  College 

V.  Smith,  III,  323. 
Legatee  joining  in  mortgage  with  devisee.     Thayer  v.  ?tniiega)i.  III, 

360. 
Payment  by  note  of  devisee  accepted  by  legatee.     Nevins  v.  Gourley,  I,  53. 

Personal  Inability. 

Acceptance,  how  shown.    Ilunky pillar  y.  Harrison,  YIII,  605. 

Annuity  made  a  personal  charge  on  residuary  legatee  by  words,  "  it  is  my 

will  and  desire  "  she  shall  pay.     Anderson  v.  Sdmmond,  I,  545. 
Courts  of  state  in  which  land  lies  have  exclusive  Jurisdiction.     Williams 

V.  mcJiols,  Y,  43. 
Equity  jurisdiction  to  enforce.     WilHams  v.  Nichols,  Y,  43. 
Personal  liability  by  acceptance.    Porter  y,  Jackson,  IV,  226;  Williams  v. 

Nicliols,  Y,  43. 

enforcement  without  resort  to  land.     Porter  v.  Jackson,  lY,  226. 

without  exhausting  remedy  against  personalty  bequeathed  to  other 

person  also  directed  to  pay  it.    Lofton  v.  Moore,  IH,  164. 
Resort  to  laud  without  exhausting  other  remedies.    Amherst  GoUege  v. 

Smith,  III,  323. 
YoL.  YIII- 81 
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CHARITABLE  BEQUESTS. 

Condition  for  keeping  burial  lot  in  order  avoids  gift  of  residue  of  income 

for  maintenance  of  religious  services.     Coit  v.  Comstock,  IV,  164. 
Construction  of,  of  public  nature,  liberal.     JInnt  v.  Fowler^  VI.  444. 

more  than  gifts  to  individuals,     ^fill8  v.  Newberry^  V,  818. 

by  same  rule  as  other  trusts  in  New  York.    Holland  v.  Aleock,  VI, 

188. 
Direction  that  one- half  of  income  be  exponde<l  by  a  Woman's  Aid  Society 

formed  for  that  purpose.     Daseomb  v.  Martin,  VI,  248. 
that  trustees  of  private  library  shall  not  exclude  any  book  because 

differing  from  conventional  notions.     Manners  v.  Philadelphia  Lib.  Co., 

II,  267. 
to  devote  residue  for  charitable  purposes,  masses,  etc.     Matter  of 

Hchouler,  III,  249. 

to  disburse  to  such  persons  and  objects  as  executrix  deems  proper. 


such  sums  as  she  pleases,  not  to  exceed  a  specified  sum.    Bristol  v. 

BHHtol,  V,  333. 
Failure  of  trustee  to  select  beneficiary  will  not  defeat.     Minot  v.  Baker, 

VII,  43. 

power  of  court  on.     Power  v.  Cassidy,  I,  368. 

Implied  from  recommendations  and  precatory  words.    Mills  v.  J^ewb  JTy, 

V,  318. 
Municipal  corporation  may  be  compelled  to  execute  charitable  trust  on 

which  it  holds  property.     Peynado  v.  Peynado,  V,  483. 
Neglect  or  refusal  of  trustee  to  execute  power  will  not  defeat.     Mills  v. 

Newberry,  V,  3!  8. 
Power  of  foreign  corporations  to  take.     Ths  V  dcersity  v.  Tucker,  VI, 

597. 

of  municipal  corporation.     Peynado  v.  Peynado,  V,  483. 

for  purposes  of  education.     Piper  v.  Moulton,  II,  576. 

Power  to  executors  to  designate  beneficiaries  and  proportions.    Power  v. 

Cassidy,  I.  368. 
Specification  of  certain  persons  of  class  not  destroy  public  character.   Bui- 

lard  V.  Chandler,  VII,  191. 

VaUdity. 

As  affecting  probate  of  foreign  will.     Ihomas  v.  Morrisett,  VI,  525. 

Alternative  modes  for  administration  suggested,  one  to  be  adopted  if  legal 
and  practicable,  if  not,  the  other.     Tappan*s  Appeal,  V,  193. 

uses  of  a  charitable  nature,  one  of  which  is  void  for  uncertainty. 

Webster  v.  Morris,  V,  158. 

Limitation  as  to  time  of  making  not  confined  to  bequest  to  religious  cor- 
poration.   Miltoaukee  Prot,  Home  v.  Becker,  VIII,  564. 

applies  to  bequest  to  a  church  to  be  expended  for  masses.    Rhymefs 

Appeal,  n,  171. 

purchase  within  time  limited  expressly  in  trust  for  the  charity  named 

as  residuary  devisee.    Manners  Y.Phila.  Library  Co,  II,  267. 
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CEARITABLE  BEQUESTS- (Continued). 

Restrictious  as  to  amount,  no  application  to  will  of  aon-resident.     Thomas 

V,  Mort^tt,  VI,  526. 

Res^triction  as  to  of  land  acquired  by  cliuich,  no  application  to  devise  for 

foreign  missions.     Kinney  v.  Kinney^  VI,  153. 
Tru««lee  having  power  of  withdrawing  any  part  of  subject  from  purpose 

or  of  applying  it  to  his  own  use.     Mills  v.  Newberi*y,  V,  318. 

Perpetuities. 

Bequ  St  to  church  of  sum  to  be  kept  as  a  perpetual  fund  for  use  of  church. 

Webster  v.  Mari-is,  V,  158. 

For  society  to  be  incorporated.     Cait  v.  Oomstock,  IV,   164 ;    Tappan.*s 

Aj/peal,    V. 

Authority  to  select.    Hayes  v.  Pratt,  VIII,  349. 

For  corporation  to  be  formed  **as  early  as  practicable,"  or  **  before  the 

expiration  of  ten  years."     Cruikskank  v.  7 he  Home  far  the  Friendless, 

VI,  490. 

Restriction  that  income  shall  be  used  only  for  the  purposes  of  the  charity. 

Hobert  v.  Corning,  III.  178. 
Charitable  PorposeSf  What  are. 

Assisting  cemetery  association  in  building  chapel  or  improving  its  grounds. 

Wefister  v.  Morris,  V,  158. 
Distribution  among  testator's  relatives  and  for  benevolent  objects.     Oood,- 

ale  V.  Mooney,  VI,  1. 
Education.     Piper  v.  Moulton,  III,  576. 

For  founding  a  free  public  library.     Dascomb  v.  Marston,  VI,  248. 
"Foreign  missions."    Kinney  v.  Kinney,  VI,  158. 
'*  Freedmen's  Schools."    Dascomb  v.  Marston,  VI,  248. 
Propagation  of  the  Holy  religion  of  Jesus  Christ.    Hinckley  v.  Thatchsi; 

IV.  483. 
Relief  of  the  resident  poor.     Webster  v.  Morris,  V,  158. 
Such  charitable  purposes  as  trustee  shall  deem  proper.     Minot  v.  Baker, 

VII,  43. 

Worthy  and  unfortunate  poor  of  a  town.    Dascomb  v.  Marston,  VII.  248. 

What  are  not. 

Aid  and  support  of  those  of  testator's  children  and  their  descendants  who 

may  be  destitute.     Kent  v.  Dunham,  V,  14. 
Distribution  among  such  persons,  societies  or  institutions  as  executors  may 

consider  most  deserving.     Nichols  v.  AUen,  II,  369. 
Burial  lot,  keeping  in  good  order.     Coit  v.  Comstock,  IV.  164. 

and  fence  around  it.     Piper  v.  Moulton,  II,  574. 

keeping  fence  and  monument  in  repair.     Fits  v.  Beasley,  IV,  274. 

Philadelphia  Waterworks.     Doughten  v.  Vandef>er,  VI,  892. 
Preservation,  embellishment  and  repair  of  monument.     Bates  v.  Bates, 

III,  212.     Fite  V.  BeaMey,  IV,  274. 
Certainty  of  Purpose. 

"Charitable  purposes."  too  indefinite.     Weltster  v.  Mt/rris,  V,  158. 
Distribution  among  testator's  relatives  and  for  benevolent  objects  in  such 

sums  as  in  judgment  of  executors  shall  be  just.  Ooodale  v.  Mooney,  IV,  1. 
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CHARITABLE  BEQUESTS-(Conlinued). 

**  ForeigQ  missions"  sufficiently  certain.    Kinney  v.  Kinney,  VI,  153. 
Founding  free  public  library  in  specified  town.    Daiconib  v.  Marston,  VI, 

248. 
Purchase  of  such  religious  books  or  reading  as  trustees  shall  deem  best. 

Sifnp»}n  V  Welcome,  II,  248. 
Such  charitable  purpose  as  legatee  shall  think  proper.     White  v.  DiUon, 

IV,  589. 

Such  chantable  purposes  as  trustee  shall  deem  proper.    Minot  v.  Baker, 

VII,  43. 

**  Such  charitable  purposes  as  she  may  deem  proper."    Bristol  v.  Bristol, 

V,  382. 

Suppression  of  manufacture,  etc.,  liquors.    Haines  v.  AUen,  II,  242. 
Invalidity  on  ground  of  iudefinitcness  and  uncertainty.     Tilden  v.  Green, 

VIII.  84. 

For  founding  a  home  for  aged,  respectable,  indigent  women  who  have 
been  residents  of  the  city,  sufficiently  definite.  CaitY.  Comstoek,  IV,  144. 

For  preaching  of  the  gospel  as  taught  by  the  people  now  known  as 
Disciples  of  Christ,  the  preaching  to  be  faithfully  done  in  specified  locali- 
ties.    Sowers  v.  Cyrenius,  IV,  541. 

Leg^atees  and  benellciariefl* 

A  bequest  to  a  corporation  established  for  certain  purposes  will  not  pass  to 
another  corporation  established  for  almost  similar  purposes,  even  though 
there  is  no  other  corporation  in  existence  that  can  take  the  legacy. 
Riker  v.  Iao,  VII,  530. 

Corporation  legatee  improperly  described,  parol  evidence  admissible. 
Hinckley  v.  Thatcher,  IV,  483;  Webster  v.  Morns,  V,  158;  The  UnitersUy 
V.  Tucker,  VI.  597. 

Omro  and  Algoma  Union  Cemetery  Association  for  Union  Cemetery 

Association.     Webster  v.  Mon-is,  V,  158. 

Presbyterian  Church  of  Village  of  Omro,  for  Presbyterian  Society  of 

Town  of  Omro,  Webster  v.  M&rris,  V,  158. 

McDonough  Educational  Fund  and  Institute,  for  municipal  organ- 
ization, styled  Board  of  Trustees  of  etc.  Barnum  v.  Mayor  of  Baltimoi'e, 
IV,  291. 

Power  of  designation  in  trustee,  Hesketh  v.  Murphy,  III,  7. 

in  trustee  appointed  by  court.     Hunt  v.  FowUr,  VI,  444. 

by  court  on  failure  of  trustees.     Power  v.  Cassidy,  1,  368. 

CJertainty* 


For  the  purpose  of  having  prayers  offered  in  a  Roman  Catholic  Church  to 
be  selected  by  executors.      Holland  v.  Alcock,  VI,  188. 

Most  deserving  poor  of  the  city  excluding  those  known  to  be  intemperate, 
lazy,  immoral  or  undeserving.     Hesketh  v.  Murphy,  III,  7. 

Aged,  respectable,  indigent,  women  who  have  been  residents  of  specified 
city.     Coit  V.  Comstock,  IV,  194. 
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CHARITABLE  BEQUESTS— (Continued). 

*  *  Home  aud  Foreign  Missionary  Societies  to  aid  in  propagating  the  Holy 

religion  of  Jesus  Christ."    Uinckley  v.  TJiateh^r,  IV,  483. 
Indigent,   unmarried,  Protestant   females  over  the  age  of  eighteen  aud 

residents  of  a  specified  city.     Tappan's  Appeal,  V.  193. 
Officers  of  Freedman's  Association,  there  being  no  society  of  that  name. 

Fairfield  v.    Laioson,  IV,  36. 
Resident  poor,  sufficiently  definite  and  certain.    Webster  v.  Morris,  V,  158. 
Such  charitable  institutions  of  the  city  of  St.  Louis  as  he  deems  worthy. 

Howe  V.  Wilson,  VII.  867. 
Sucli  incorporated  societies  organized  under  the  laws  of  specified  states 

having  lawful  authority  to  receive  as  the  executors  may  select.  Pritch/ird 

V.  Thompson,  IV,  92. 
"  Such  Roman  Catholic  charities,  institutions,  schools,  or  churches  in  the 

city  of  New  York  "  as  a  majority  should  select.  Power  v.  Caasidy,  I,  368. 
Such  worthy  and  meritorious  charitable  and  educational  and  religious  in- 
stitutions of  the  Roman  Catholic  faith  as  trustee  may  determine.  Quinn 

v.  ahield,  IV.  386. 
Worthy  and  unfortunate  poor.     Daseomb  v.  Martin,  VI,  248. 
Worthy,  deserving  poor,  white,  American,  Protestant,  Democratic  widows. 

Beardsley  v.  Town  of  Bridgeport,  V,  298. 
Worthy  poor  of  a  specified  city,  no  trustee  named.    Bunt  v.  Fbwler,  VI» 

444. 

CHILDREN. 

As  word  of  limitation  or  purchase.    See  Construction. 
Omitted  from  will.     See  Pretermitted  Child ubn. 

CHURCHES  AND  RELIGIOUS  BODIES. 

Bequest  for  preaching  the  gosi>el  as  taught  by  the  people  now  known  as 

Disciples  of  Christ.     Sowers  v.  Cyrenius,  IV,  541. 
Bequest  for  propagation  of  the  Holy  religion  of  Jesus  Christ.     Hinckley  v, 

Tluitcher,  IV,  483. 
Bequest  for  purpose  of  having  prayers  offered  in  a  Roman  Catholic  Church. 

Holland  v.  Alcock,  VI,  188. 
Bequest  to  church  for  masses  within  prohibited  limitation  of  time.     Rky 

mefs  Appeal,  II,  171. 
Devise  to  church  t^  be  applied  to  foreign  missions.  Kinney  v.  Kinney,  VI, 

153. 
not  within  statutory  restriction  as  to  quantity  of  land  acquired.  Kin- 
ney v.  Kinney^  VI,  153. 
Direction  to  devote  residue  for  masses.     Matter  of  Schouler,  III,  249. 
Gift  for  maintenance  of  religious  services  on  condition  of  keeping  burial 

lot  in  order.     Coit  v.  Oomstock,  IV,  164. 
Purchase  of  religious  books  or  reading.     Simpson  v.  Welcome,  H,  248. 
Residuary  devise  to  church,  vestrvman  is  witness.    Drake* s  Appeal,  I, 

227. 
Unincorporated  religious  societies  in  Tennessee,  power  to  take  personalty. 

Bhodes  v.  Rhodes,  VII,  468. 
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CITATION. 

Service  by  publication.    Pbtter  v.  Ogden,  VIII,  364. 
Service  on  infant.     Potter  v.  Ogden,  VIII,  364. 
CLAIMS  AGAINST  ESTATE. 

See,  also,  Accounts  and  Accounting,  Debts  op  Decedent,  Executors 

AND  Administrators. 
Affidavit.     Warren  v.  MeOill,  VIII,  509. 
Allowance,  effect  of.     SheUon  v.  Iladlock,  VIII,  289. 

by  application    and   order   for  sale    of  land.     Lyne  v.   Sanford, 

VIII,  26. 

of  indorsement  as  contingent  claim.     Curley  v.  Handle  Estate,  II, 


17S. 
After  expiration  of  time  to  present  and  distribution  though  final  account 

not  filed.    Brown  v.  Foi'sche,  1,  607. 
Comm  ssioners,  equitable  powers  of.     Shelton  v.  Hadlock,  VIII,  289. 
Delay  in  presenting.     Oifford  v.  O'Connor,  VII,  225. 
Dividend  by  estate  of  surety  after  dividend  paid  by  estate  of  insolvent 

principal.    Lowell  v.  Estate  of  French,  II,  507. 
Filing  and  disallowance,  not  bar  to  claim  for  larger  amount.     Warren  v. 

McQill,  VIII,  509. 
For  tombstone,  curbing  for  grave  and  memorial  cards.    Samttel  v.  Estate 

of  Thomas,  II,  100. 
For  liability  as  surety  on  bond  of  administrator.     Bsiige  v.  Bartlett,  VIII, 

465. 
Funeral  expenses  as.     Samuel  v.  Estate  of  Thomas,  II,  100. 
On  mortgage  assumed.     Terhune  v.  White,  II,  6. 
Payment  by  executor  in  advance  of  order.     Bostel  v.  Morat,  VII,  627. 
Presentation  by  filing  bill.     Paige  v.  Bartlett,  VIII,  465. 

pleading.     Paige  v.  Bartlett,  VIII,  465. 

Delayed  till  it  can  be  filed  only  as  matter  of  favor.    Brown  v.  Foreche,  I, 

607. 
On  mortgage,  suit  for  foreclosure  pending  at  death  of  mortgagee.  Ilibernia 

Sav.  4b  Loan  8oe.  v.  Waekenreuder,  VIII,  418. 
Payment  without  order.    Bunnell  v.  BMt,  1,  458. 
Witness  having  similar  claim.     Wa7ren  v.  McOill,  VIII,  509. 

CLERGYMAN. 

Testimony  as  to  opinion  of  mental  condition  of  testatrix.  Estate  of  Toomea, 

I.  275. 
CODICIL. 

Probate  of,  apart  from  will.     Peppers  Estate,  VIII,  247. 

within  time  to  contest  will.     Watson  v.  Turner,  VII,  15. 

Republication  of  will.    Hatcher  v.  Hatclur,  V,  439  ;    Barney  v.  Haye, 

VIII.  19. 

except  as  it  changes  it.    Brown  v.  Clark,  I,  510. 

—  construed  as  if  executed  at  same  time.     Caulfield  v.  Sullivan,  II,  43. 
cures  want  of  mental  capacity  at  time  of  executing  will.     Brown  v. 

Biggin,  I,  238. 
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CODICIL— (Continued). 

What  Ifl. 

Conveyance  to  be  delivered  after  death.    Kelley  v.  Iiieh(M'd9on,  VIII,  897. 

Letter  mentioned  in  liolographic  will,  but  not  yet  written.    In  re  8heUo^ 

ber,  VI,  70. 
Paper  written  and  nigned  by  testator  and  folded  in  holographic  will.  PeV' 

kins  v.  Jones,  VI,  124. 

Construction* 

Property  given  by,  when  not  subject  to  trust  created  by  will.    Bttchanan 

V.  Lloyd,  V,  aO;  Beid  v.  Walbach,  VIII,  131. 

to  directions  in  will  as  to  '*  property  hereinbefore  given."    lieid  v. 

W(Ubaeh,  VIII,  131. 
As  revocation  of  and  substitute  for  specific   clause  of  will.     Kelly  v. 

Richardson,  VIU,  897. 
Co-executor  appointed  by,  when,  not  co  trustee.    Simpson  v.  Cook,  I,  27. 
Gift  in,  not  advancement  within  meaning  of  will.    In  re  ZeiU,  VI,  108. 
Not  **part  of  this  will."    Huston  v.  Bead,  I,  501 ;  Sloane  v.   Stevens, 

VI,  1. 

Reduction  of  one  of  two  devises  by.  effect  on  other.  Sturgis  v.  Work,Yll,  28. 
Referiing  to  two  different  wills.    Bradish  v.  McGlellan,  III,  201. 
Residuary  clause  in,  prevails  over  residuary  clause  in  will.    Sturgis  v. 
Wo7-k,  VII,  23. 

COLLATERAL  ATTACK. 

By  infant  on  judgment  confirming  sale  of  land.  Palmertan  v.  Hoop,  VIII, 

222. 
Evidence  as  to  jurisdictional  allegations  insufficient.    Morford  v.  Differs 

bach,  V,  135. 
On  authentication  of  record  of  foreign  probate.     OaUouHiy  v.  Cooky,  VIII, 

860. 
On  grant  of  administration;  on  estate  of  person  living.     Devlin  v.  Com" 

monwealth,  IV,  76;  Tliomas  v.  People,  IV,  284. 

on  ground  of  want  of  assets.    Estate  of  Moore  v.  Moore,  VIII,  100. 

presumption  as  to  domicile  and  assets.    Lyne  v.  Sanford,  VIII,  26. 

On  judgment  confirming  sale  of  land  to  pay  debts.    Palmerton  v.  Hoop, 

VIII,  222. 
On  orders  and  proceedings  of  probate  court.    SheUon  v.  Hadloek,  VIII.  289. 
On  probate  of  will.    Piper  v.  Moulton,  II,  574. 

and  record.     Corrigan  v.  Jones,  YU,  682. 

for  failure  to  give  statutory  notice.    Dickey  v.  Vann,  VI,  47. 

On  sale  of  land  to  pay  debts.    Lyne  v.  Sanford,  VIII,  26. 

On  settlement  of  administrator.    Nelson  v.  Barnett,  VIII,  559. 

On  title  of  purchaser  at  administrator's  sale.    Ackerson  v.  Orchard,  VIII, 

525. 
On  validity  of  divorce,  in  suit  to  establish  legitimation  of  child.  Adams  v. 

Adams,  VIII,  1. 
Record  showing  absence  of  facts  essential  to  Jurisdiction.  Potter  v.  Ogden, 

VIII,  864. 
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COMMISSIONS. 

See,  also,  Compensation. 

On  any  personal  property  coming  to  hand  that  has  a  money  value.  Ibm- 
eroy  v.  MiUs,  III,  565. 

On  debts  of  ward  paid  to  guardian's  firm.    Burke  v.  Turner,  II,  489. 

On  debts  specifically  bequeathed  to  executrix,.  Handy  v.  CoUina,  III, 
570. 

On  value  of  stock  sold  by  testator's  brokers  to  repay  advances.  Pom- 
eroy  v.  Mills,  III,  565. 

On  money  used  by  guardian  in  own  business.  Burke  v.  Turner,  II, 
489. 

On  value  of  fee,  not  unless  vested  with  it.  Phanix  v.  Litinpston,  IV, 
570. 

Only  for  what  has  been  done,  not  for  what  may  be  requisite  to  fully  exe- 
cute will.    Potneroy  v.  MiUe,  III,  565, 
Double  eommissioii*- 

Same  person  executor  and  trustee.    HaU  v.  HaU,  I,  817. 

on  share  paid  to  legatee  before  accounting.     HaU  v.  HaU,  I,  817. 

functions  coexisting  during  entire  period.      Johneon  v.   Lawrence. 

rV,  328. 
will  contemplating  severance  of   duties.      Phanix  v.  Livingston^ 

IV,  570. 

COMMUNITY  PROPERTY. 

Insurance  on  life  of  husband  payable  to  wife.    Evans  v.   Opperman, 

V,  550. 

COMPENSATION. 

See,  also.  Commissions. 

Agreement  between  trustee  and  cestui  que  trust  sui  Juris.  Bowker  v. 
Pierce,  II,  109. 

Amount  fixed  at  less  than  value  as  testified  by  witnesses.  Ford  v.  Ford, 
Vni.  589. 

Extra  compensation,  allowance  of.    Fbrd  v.  Fi/rd,  VIII,  589. 

claim  for.  itemizing.     Ford  v.  Ford,  VIII.  589. 

for  work  outside  of  executorial  duties.    Lent  v.  Hbu>ard,  III,  109. 

Right  to,  not  such  interest  as  to  disqualify  as  attesting  witness.  Stew- 
art V.  Earriman,  I,  95. 

Waiver  of  further  claim  by  acceptance  of  sum  in  full.  Matter  of 
Hodgman,  VIII,  472. 

COMPROMISE. 

See.  also,  Accord  and  Satisfaction. 

By  guardian  of  infant  legatee  not  a  bar.     Gulp  v.  Lee,  VIII,  128. 

Demand  accruing  in  life  time  of  decedent,    ^tna  Life  Ins,  Co.  v.  Sicayze, 

ni,585. 
Legal  right  of  executors  and  administrators.    Moulton  v.  Holmes,  II,  546. 

statutory  provision  for  approval  of  court.     Moulton  v.  Holmes,  II, 

646. 
Power  of  administrator.     JEtna  Ins.  Co.  v.  Swayze,  III,  585. 
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CONCEALMENT  OP  WILL. 

Effect  of,  on  statute  of  limitations.    Drake,  AppeUant,    YI.  217. 

CONDITIONS. 

See,  also,  Condition  in  Restraint  of  Marriaob. 
As  to  death  before  settlement  of  estate.     Calkins  v.  Smith,  I,  154. 
Not  favored  when  tliey  defeat  estates.     Galkins  v.  Smith,  I.  154. 
Subsequent    performance    impossible.      Hammond    v.     Eammond,    II, 
119. 


ff  • 


Income  to  institution  on  condition  of   caring  for  certain  person  and 

principal  at  his  deatli,  offer  to  care  for  him  though  previously  expelled. 

Livingston  v.  Gordon,  II,  356. 
For  payment  of  legacy  out  of  funds  of  devisee,  not  by  payment  out  of 

funds  of  estate  in  his  hands.    Nevins  v.  Gourley,  I,  53. 

by  note  accepted  by  legatee.    Hevins  v.  Oourley,  I,  53. 

Non-performance   of   conditions    precedent.        MiUs  y.   Newberry,    V, 

818. 

strict  performance  necessary.    Nevins  v.  Oourley,  I,  68. 

Of  reconciliation  with  certain  persons,  how  performed.      Page  v.  Frazei*h 

Meers.,  I,  68. 
That  legatee  make  good  use  of  his  money.    Pedriek  v.  Pedrick,  VIII,  42o. 

Construction. 

Death    of    legatee     without    heirs.       Franklin   v.    Franklin,    VIII, 

184. 
Death,  or  death  without  issue,  means  in  lifetime  of  testator.    Jftckley's 

Appeal,  I.  615. 

though  enjoyment  postponed.     Tienken  v.  Tienken,  VIII,  157. 

without  leaving  such  issue  living  at  the  time.     PiaU  v.  Sinton,  II» 

880. 
For  support  and  education  of  children  out  of  and  from  property  bequeathed. 

Estate  of  Oertle,  V,  398. 
Invalid  condition  subsequent,  bequest  discharged  of.    Piper  v.  Moulton, 

II,  574. 

What  is. 

Bequest  "to  be  in  lieu  of  dower,   and  if  she  shall  refuse,  she  shall 

be  entitled  to  have  only  her  right  of  dower."     Card  Y.Alexander,  II, 

397. 
Devise  in  consideration  of  care  of  testator  during  rest  of  his  life.    Martin 

V.  Martin,  II,  220. 
Devise  to  one  at  death  of  his  mother  "  by  him  seeing  to  her.'*    McNeely  v. 

McNeely,  I,  635. 
Direction  that  devisee  pay  fifty  dollars  yearly  to  daughter.     Crawford  v. 

Thompson,  IV,  57. 
that  person  be  not  disturbed  in  possession  of   place,  if  he  pays 

interest     annually    on   what   he   owes.      Grarland    v.     Oarland,    11, 

848. 

Vol.  VIII-82 
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CONDITIONS— (Continued). 

that   trustees  of  private  library  shall  not  exclude  lKX)k8  because 

diJSering  from  conventional  notions.     Manners  v.  Philadelphia  Libra/ y 

Co.,  II,  267. 
Remainder  limited  on  devise  to  husband  if  he  survived  testatrix.     Oibion 

V.  Seymour,  IV,  517. 

Condition  Precedent. 

Devise  **  for  the  consideration"  amongst  other  things,  that  the  devisee  sup. 

port  certain  persons.     Armstrong  v.  Armstrong,  I,  206. 
Of   becoming    reconciled    to    certain    persons     within    specified    time, 

with  devise  over  if  not  so  reconciled.    Pager  v.  Frazer*s  Bx'rs,  I, 

588. 
To  pay  legacies  and  settle  estate  within  one  year  from  death  of  testator, 

otherwise  lo  have  no  lien.    Nevins  v.  Oourley,  I,  53. 

\ 
Condition  Subsequent* 

Bequest   *'for   that   he   shall    look   after    and  take   care   of    brother; 

while  he  shall  live  and  bury  him  at  his  death."  Hammond y.  Hammond, 

U,  119. 
Bequest  to  town  to  establish  a  school  fund  on  condition  that  town  accept 

and  perform  condition  of  another  bequest.      Piper  v.    Moulton,  II, 

574. 
To   pay   income  to  certain   institution   as  long   as   it  cared  for  cer- 
tain person,  and  principal  of  it  cared  for  him  during  his  entire  life. 

Livingston  v.  Gordon,  II,  356. 
A  limitation  over  on  devise  in  fee,  that  if  the  devisee  should  die  without. 

leaving  a  will.    Moore  v.  Sanders,  II,  245. 

TaUdity. 

Avoiding  provisions  of  will  without  limitation  over.  Phillips  v.  Ferguson, 

VII.  460. 

Bequest  to  pay  to  certain  institution  income  so  long  as  it  cared  for  cer- 
tain person  and  principal  if  it  cared  for  him  for  life,  and  if 
not  properly  maintained,  income  to  such  other  iustiiution  »is 
that  person  should  select  and  principal  to  whatever  institution  was 
maintaining  him  at  time  of  his  death.  Livingston  v.  Oordon,  II, 
856. 

Limitation  over  on  a  devise  in  fee,  if  the  devisee  should  die  without  leav- 
ing a  will.     Moore  v.  Sanders,  II,  245. 

Of  occupancy  by  life  tenant.     Conger  v.  Loioe,  VII,  189. 

That  legatee  shall  have  learned  some  useful  trade,  business  or  profession 
and  is  of  good  moral  character;  executors  to  determine.     Webster  v. 

Morris,  V,  158. 

That  devisee  be  educated  in  Roman  Catholic  school  and  raised  in  that 
faith.     Magee  v.  0'^eil,  III,  591. 

That  devisee  withdraw  from  priesthood  of  specified  church,  or  from  any 
society  connected  therewith  and  refrain  from  forming  any  such  connec- 
tion.   Barnum  v.  City  of  Baltimore,  IV,  291. 
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CONDITIONS— (Continued). 

That  witliin  one  year  after  husband's  death  devisee  becomes  reconciled  to 

certain  persons  with  devise  over  if  not  so  reconciled.    Page  v.  Frazer*% 

Bafra.,  1,  588. 
That  devisees  should  not  sell  until  ten  years  after  one  became  of  age, 

except  to  one   another,  and  not  mortgage.    Andenon  v.    Gary,  II, 

137. 

CONDITION  IN  RESTRAINT  OP  MARRIAGE. 
See,  also,  Conditions. 

What  is. 

Devise  "  during  natural  life  or  widowhood.'*    StilweU  v.  ^Tiapp,  I,  211. 

Devise  "  so  long  as  she  shall  remain  my  widow."  Hibbits  v.  Jack,  IV, 
500. 

VaUdity. 

Against  marrying  into  specified  family.    PhiUipa  v.  FergiMon,  VII,  460. 

Against  remarriage  of  a  daughter.     Gratoford  v.  Thompson,  IV,  57. 

Against  remarriage  of  husband.    Bastwick  v.  Blades,  VII,  200. 

Against  remarriage  of  wife.    StiUwell  v.  Knapper^  I,  211. 

In  general  restraint  of  marriage.    Smythe  v.  Smythe,  VIII.  553. 

Of  being  left  a  widow,  or,  for  any  cause,  ceasing  to  be  the  wife  of  her 

husband.     Thayer  v.  Speer,  IV,  451. 
That  married  woman  become  lawfully  separated  from  her  husband.   Bom 

V.  Earstman,  VII,  200. 

CONDITIONAL  LIMITATIONS. 

On  condition  in  restraint  of  marriage,  void.    Smythe  v.  Smythe,  VIII,  553. 
On  death  of  devisee  in  fee,  means  death  in  life  time  of  testator.      Vander- 

zeey,  Slingerlafid,  V,  61. 

without  issue,  see  Construction,  Death  without  Issue. 

under  bequest  of  use  bf  sum  for  life,  principal  to  go  to  children^ 

Bliven  v.  Seymour,  I,  447. 
Intestacy  of  devisee  in  fee,  on  condition  subsequent  repugnant  to  estate 

devised.     Moore  v.  Sanders,  II,  245. 
Remarriage  of  husband,  devisee.    Bostwick  v.  Blades,  III.  364. 
Remoteness  of  contingency  on  which   one  remainder  limited,   validity 

of  alternative  remainder.     Walker  v.  Lewis,  VIII,  413. 

CONFLICT  OP  JURISDICTION. 

Estate  in  course  of  administration.    Byers  v.  JfcAuley,  VIII,  444. 

CONFLICT  OP  LAWS. 

Adoption  and  legitimation.    BlytTie  v.  Ayres,  VIII,  498. 

Bequest  as  execution  of  power  of  appointment.  Cotting  v.  DeSarttges, 
VIII,  253. 

Descent  of  land  and  its  disposition  for  payment  of  debts.  Williams  v. 
Nichols,  V,  43. 

Execution  of  will  of  realty.    Nelson  v.  Pbtter,  VII,  347. 

Formal  attestation  of  will  governed  by  statute  in  force  at  time  of  execu- 
tion.   Appeal  of  Lane,  VII,  90. 
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CONFLICT  OP  LAWS-(Continued). 

Gift  over  to  *'  heirs-at-law  of  "  first  legatee,  law  of  domicile  of  testator  at 

his  death.    Liiicola  v.  Perry,  VII,  289. 
Interests  of  devisees  of  real  estate.     McCartney  v.  Otb&rn,  V,  594. 
Legitimation  of  children  by  subsequent  marriage  of  parents.     Adams  v. 

Adams,  VIII,  1. 
Money  deposited  in  bank  and  note  secured  by  mortgage,  bank  book  and 

note  at  foreign  domicile.     Speed  v.  Kelly,  II,  558. 
Validity  of  will  as  to  form.    /Succession  of  Gaines,  VIII,  479. 
CONSIDERATION. 

Failure  of,  does  not  defeat  devise.     Martin  v.  Martin,  II,  220. 
CONSTITUTIONAL  LAW. 

Subject  of  act.  stating  in  title.     Calloway  v.  Cooley,  VIII,  360. 
CONSTRUCTION. 

Ambiguity  in  description,  declarations  of  testator  admissible  to  explain. 

Burnet  v.  Burnet,  I,  539. 
Another  will,  provisions  of,  when  to  be  deemed  part.     Oerrish  v.  Oerrish, 

I,  59. 
Charitable  trusts,  favorably  construed.    Mills  v.  Newberry,  V,  318. 

of  a  public  nature.     Hunt  v.  Fhwler,  VI,  444. 

by  same  rules  as  private  trusts.     Holland  v.  Aleoek,  VII,  188. 

Codicil  and  will  as  if  executed  and  published  at  the  same  time.     Caulfleld 

V.  Sullivan,  II,  48. 
Codicil  disposing  of  same  subject  matter  as  will.  Sturgis  v.  Work,  VII,  23. 
Conditions  defeating  estate,  when  not  favored.     Calkins  v.  Smith,  1,  154. 
Contingency.     Cowley  v.  Knapp,  1,  390. 
Death  of  legatee  before  he  "shall  have  received"  his  share.  Johnes  y.  Beira 

VII.  435. 
Direction  as  to  proceeds  requiring  sale  equivalent  to  command  to  sell. 

Boy  V.  Mo7iroe,  VII.  413. 
Dower,  when  provision  is  in  lieu  of.     Stewart  v.  Stewart,  I,  168. 
Family,  devise  in  trust  for  use  of.     Stuart  v.  Stuart,  II,  527. 

marrying  into.     Phillips  v.  Ferguson,  VII,  460. 

General  rules,  when  set  aside  by  extrinsic  evidence.    Ebert  v.  Ebert,  I, 

559. 
Heirs  of  living  person  as  devisees  of  future  estate.    Stuart  v.  Walker,  II, 

527. 
••  Heirs  "  of  a  legatee,  by  what  law  determined.     Lincoln  ▼.  Perry,  VIII, 

289. 
Inseparability  of  trusts  for  daughter  and  her  heirs.    Slade  v.  Patten,  I,  346. 
Instrument  conveying  present  title  reserving  life  estate.    Beebe  Y.McKen- 

2ie,  585. 
Issue  as  word  of  purchase.    Peirce  v.  Hubbard,  VIII,  333. 
Lapse,  provision  for,  only  by  clear  intimation.     Cowley  v.  Knapp,  I,  390. 
Power  as  directed  to  sell.     Fahnestock  v.  Fahnestoek,  VIII,  343. 
Precatory  words  to  be  given  their  natural  and  ^ordinary  sense  unless  clearly 

used  in  a  peremptory  sense.     Mills  v.  Newberry,  V.  818. 
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CONSTRIJCTION— (Continued). 

Prior  absolute  gift,  when  does  not  defeat  executory  devise.    Bead  v.  WaU 

kins,  III,  483. 
Purpose  assigned  cannot  control  if  language  not  doubtful.     Teri'y  v. 

Smith,  V,  277. 
Rejecting    erroneous   part   of   description.      Merrick    v.    Merrick,    II, 

161. 
Repugnant  residuary  clauses.     Covert  v.  Sebern,  VI,  559. 
Resistance  of  probate,  provision  against.    Donegan  v.  Wade,  III,  206. 
Rule  that  void  devise  passes  to  heirs  at  law  not  altered  by   statute 

passing  all  real  estate  of  testator  at  time  of  death.    Rizer  v.  Perry, 

III,  303. 
Technical  words  not  necessary  to  create  a  trust.     Colton  v.  Colton,  VI,  11. 
Technical  terms  presumed  used   in  legal  sense.    Porter' e  Appeal,    II, 

234. 
Technical  meaning  yields  to  equities  and  intent.     Wriglifs  Appeal,  I, 

125. 
Trust  with  alternative  ulterior  provision,  what  is  not.     Tilden  v.  Oreea, 

VIII,  34. 
Vesting,  earlier  of    two  possible  periods  favored.    Larmaur  v.  Rich, 

VII.  156. 
Wish  for  spe^^ifled  disposition  in  certain  contingency  as  a  direct  bequest. 

Bliven  v.  Seymour,  II,  447. 

Intention. 

Circumstances  in  view  of  which  will  was  made  as  tending  to  show.  Eberts 

V.  EherU,  I,  559. 
Contrary  to  writing  cannot  be  shown  by  evidence.     Grieeom  v.  Evens, 

I,  130. 
Controls  deed  or  will.    Beebe  v.  McKemie,  VII,  538. 
Controls  formal  rules.    Bobiami  v.  Female  Orphan  Asylum  Society,  VI,  51. 

rule  in  Shelley's  case.     Mellett  v.  Foi^d,  V,  384. 

that  executor  shall  sell  personal  property  of  a  perishable  nature  gven 

for  life  with  remainder  over.    Britt  v.  JSmith,  II,  87. 

that  gifts  of  fixed  sums  payable  out  of  rents  and  profits  authorize 

taking  part  of  the  corpus  to  make  up  a  deficiency.    DiUiney  v.   Van 
Aulen,  II,  337. 

Controls  technical  meaning  of  words.     WrighCs  Appeal,  I,  125. 
Declaration  of.  distinguished  from  extrinsic  circumstances.     Oriseom  v. 

Evens,  I,  130. 
Declaration  to  show  that  person  or  thing  different  from  one  mentioned  was 

meant.        Burnet  v.  Burnet,  I,  539. 
Indicated  by  language.     Robison  v.  Female  Asylum  Society,  VI,  51. 
Latent  ambiguity.     Oriscom  v.  Evens,  I.  130. 
Legacies  with  amounts  left  blank.     Denton  v.  Clark,  III,  356. 
Not  shown  by  parol.     Foster  v.  Smith,  VIII,  268. 
Intent  to  devise  all  the  property,  residuary  devise  as  indication.     Byrnes 

V.  Boer,  II,  383. 
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CONSTRUCTION— (Continued). 

To  dispose  of  property  previously  given  must  appear  from  language. 

Sherman  v.  Lewis,  VII,  233. 
Interpretation  in  light  of  surrounding  circumstances,  to  show  intent  to 

devise  all  real  estate,  so  as  to  pass  after  acquired  property.    Byrnes  v. 

Boer,  II.  383. 
—must  be  found  in  words  of  will,  and  not  inferred  from  extrinsic  facts. 

Byrnes  v.  Boer,  II.  383. 

Time  from  which  will  speaks. 

Will  speaks  from  death  of  testator.     Martin  v.  Martin,  II.  220. 

Unless  by  fair  construction  language  indicates  contrary  intention. 

Hamviondv.  Hammond,  1\   119. 

Not  when  language   rebuts  presumption.    Martin  v.  Martin,  II» 


220. 

Will  and  codicil  speak  from  date  of  latter.    Hatcher  v.  Hateher,  V,  439. 
Bequest  of  shares  of  certain  company  ''now  standing  in  my  name  on 

its  books."    Fidelity  Trust  Company's  Appeal,  IV,  556. 

Extrinsic  Evidence. 

Of  the  circumstances,  situation  and  surroundings  admissible  to  place  the 

court  in  the  position  of  the  testator.     Griscom  v.  Evens,  1,  130. 

for  what  purpose  admissible.     Burnet  v.  Burnet,  I,  539. 

as  distinguished  from  declarations  of  intention.     Oriseom  v.  Ecens, 

I,  130. 
Of  facts  and  circumstances  respecting  persons  or  property  to  which  the 

will  relates.     Hammond  v.  Hammond,  II,  119. 
Of  situation  of  parties.     Little  v.  GiUs,  VII,  312. 
To  show  intent  to  devise  all  of  property.    Brynes  v.  Ba>er,  II.  383. 
to  omit  children  from  will.     Ihomas  v.  Black,  VIII,  386. 

Property  and  Estate. 

Bequest  implied,  of  property,  by  gift  of  balance  of  rents  and  proceeds  of 
sale.     Masterson  v.  Townshend,  VII.  311. 

when  whole  will  produces  conviction  as  to  interest  not  expressly  be- 
queathed.    Metcalfy,  Firnt  Parish  in  Framingliam,  I,  11. 

General  devise,  words,  of  yield  to  a  clear  enumeration  of  particulars. 
Gi'iMom  v.  Evens,  1,  130. 

General  words  such  as  "goods  and  chattels"  do  not  include  notes  and  money 
except  in  residuary  bequests.    Pieaslee  v.  FletcJier's  Estate,  217. 

Entire,  of  testator,  unless  contrary  intent  clearly  appears.  Little  v.  Giles, 
VII.  312. 

known  or  unknown,  immediate  or  remote,  by  gencr.il  residuary  devise. 

Floyd  V.  Carou>,  11,  499. 

Not  held  contingent  without  decided  terms  or  necessity  to  carry  out  pro- 
visions.    WeatJierh^ad  v.  Stoddart,  V,  284. 

"Property."    Bobinson  v.  Btindolph,  V,  447. 

Qualification  of  absolute  gift  in  same  clause.  BuUard  v.  Chandler,  VII. 
191. 

Resort  to  introductory  clause.    Bobinson  v.  Randolph,  V,  447. 
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CON8TRDCTION-{Continued). 

Per  stirpes  by  devise  to  ''legal  heirs  of"  In  re  Swinburne,  VII,  365. 

Children. 

As  word  of  limitation.     Mos^  v.  PauVs  AdmVt  VIII,  177. 

children  and  grandchildren.    Ilalsiead  v.  Ilall,  III,  462. 

in  devise  to  son  *'  for  his  support  and  estate,  to  be  and  remain  be- 

queatlied  to  his  children."    Oy»tei*  v.  Oynter,  III,  872. 
Include  issue  of  a  deceased  child  whenever  the  context  permits.    Matter 

of  Patton,  VI,  6 

Dyings  Without  Issue. 

In  absolute  devise  with  limitation  over.     Vunderzee  v.   Slingerland,  V,  61. 

Matter  of  New  York,  Lackawanna  &  Western  Ry,  Co,  V,  312.     Matter 

ofTienhin.  VIII,  157. 
Indefinite  failure  of  issue.     Uackney  v.  Tracy,  VII,  343.. 
In  devise  to  two  with  limitation  over.     Pinkliam  v.  Blair,  I,  114. 
In  gift  of  remainder.    Sommeva  v.  SmiOi,   VII,    118.     McCormick  v.  Jfc- 

Elligott.    VII,  565. 
In  absolute  devise,  refers  to  life  time  of  testator.    MickUy'a   Appeal,  I, 

615.     Vanderzee  v.  Hlingerland,  V,  61. 
only  when  context  affords  no  indication.  Matter  of  New  York,  Lackch 

wanna  dt  Western  By.  Co.,  V,  512. 

varied  by  slight  circumstances.     Vanderzee  v.  Slingerland,  V,  61. 


"Without  legal  heirs."     Underwood  v.  Bobin,  VII,  52. 
"Die,  leaving  no  heir  of  their  body."   In  re  Switiburne,  VII,  365. 
Words  Used  Interchangeably. 

"  And"  and  ''or."     Cody  v.  Bunn,  VII,  526. 
"Devised  as  bequeathed."    Bliven  v.  Seymour,  II,  447. 
"Of"  construed  to  be  a  "To."    In  re  Swinburne,  VII,  355. 

CONTINGENT  INTERESTS. 

Sale  of.    Hovey  v.  NeUis,  VIII.  502. 

CONTINGENT  WILL. 

In  will  of  one  about  to  travel  with  her  husband.      "In  case  anything 
should  happen  to  us  I  sliould  wish."     Coioley  v.  Knapp,  I,  390. 

CONTINUING  BUSINESS. 

By  legatees.    Bennet  v.  Bfiodes,  III,  143. 

By  executors,  liability  of  estate.     Columbus  Watch  Co,  v.  Hodenpyl,  VIII, 

316. 

general  assets,  not  liable.     BrasflHd  v.  FrencJi,  II.  607. 

liability  of  executor.     Matteson  v.  Farnluim,  VII,  214. 

By  surviving  partner,  security.    Denike  v.  Harris,  II,  364. 

Creditor  renewing  note.     Columbus  Watc7i  Co.  v.  Hodenpyl,  VIII,  316. 

Judgment   and    execution.       Columbus  Watch  Co.   v.    Hodenpyl,   VIII, 

316. 
Legatee  permitting  money  to  remain  with  firm.       Columbus  Wat  h  Co.  v. 

Hodenpyl  VIII,  316. 
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CONTRACTS. 

See  also,  Contract  op  dbgbdent.  Contract  to  makb  "will,  Coven- 
ants. 
Administrator  borrowing  money,  personally  liable.    Merchants  Nat,  Bank 

V.  Weeks,     II,  45. 

Agreement  by  heir  not  to  contest  will.     Bellows  v.  Sowles,  IV,  529. 

promise  by  executor  in  consideration  of.     Belloios  v.  Sowles,  tV,  529. 

For  payment  of  funeral  expenses  and  monuments  and  to  expend  residue 

for  masses.     Oilman  v.  McArdU,  IV,  399. 
For  renunciation  of  executorship.     Ellieott  v.  Chamberlain,  IV,  235. 
For  sale  of  land  described  by  reference  to  recorded  deeds.     Stevens  v. 

Flannagan,  VIII,  260. 
In  form  of  will  executed  for  valuable  consideration,    Bolman  v.  Or)eraU» 

VI,  59. 

enforcement  in  equity.     Bolman  v.  Ooerall,  VI,  59. 

Instrument  disclosing  intention  as  to  posthumous  destination  of  property. 

Ilazclton  V.  Reed,  VII,  268. 

testamentary  in  part.     Reed  v.  Uazelton,  VI,  532. 

effect  of  part  performance.     Smith  v.  Tuit,  VII,  473. 

rescission  after  part  performance.     Tuit  v.  Smith,  VII,  498. 

passing  present  interest  though  right  to  possession  accrue  in  future. 

Reed  v.  Ilazelton,  VI,  532. 
Providing  for  payment  to  heirs,  not  assets.     Stevens  v.  Flannagan,  YlU, 

260. 

action  on.     Stevens  v.  Flannagan,  VIII,  260. 

parol  agreement  for  accounting.     Stevens  v.  Flannagan,  VIII,  260. 

Request  in  will  that  bookkeeper  take  charge  of  books  at  fixed  salary. 

Ilarker  v.  Smith,  IV,  525. 
dismissal  of  bookkeeper.     Ilarker  v.  Smith,  IV,  525. 

CONTRACT  OF  DECEDENT. 

Performance  by  administrators.     Roa>ch  v.  Ames,  III,  104. 

CONTRACT  TO  MAKE  WILL. 

Enforceable.     McKeegan  v.  O'Neill,  V,  617. 

Recovery  for  services  on  quantum  meruit.     Schwab  v.  Pierro,  VII,  206. 

CONTRIBUTION. 

Property  specifically  bequeathed  taken  to  satisfy  widow's  claim.     Tomlinn 
son  V.  BniTi,  VI,  261. 

CONVERSION. 

Applying  rents  accruing  after  death  to  payment  of  debts.    Beans  v. 

Hardy,  II,  391. 
By  collection  agent,  of  avails  of  note.     McCloakey  v.  Gleason,  IV,  101. 
By  person  in  wliose  custody  securities  were  placed  by  testator.     McCabe 

V.  Folder,  II,  126. 
Life  tenant  selling  live  stock.     Leonnrd  v.  Oicen,  VIII. 

CORPORATION. 

See,  also.  Charitable  Trusts,  Bequests. 
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CORPORATION  —(Continued). 

Stockholder  in  legatee  as  subscribing  witness     Afai'sion  et  al.  Petitioners, 
VI,  229. 

COUNTIES. 

Division  of,  as  affecting  jurisdiction  over  administration  of  estates.   Paige 
V.  BartUtt,  VIII,  465. 

COVENANTS. 

Devise  *'  for  the  consideration."     Armstrong  v.  Armstrong ,  I.  206. 
Testamentary  paper  on  valuable  consideration.    Bolman-v.  Overall,  VI,  59. 

CUSTOMS  AND  USAGE. 

Of  neighborhood  to  furnish  dinner  and  horse  feed    to  persons  attending 
funeral.    Schaeffer  v.  Schaeffer,  II,  278. 

COSTS. 

Action  for  construction.     Scott  v.  Neeves,  VII,  510. 

apportionment.     Cox  v.  Willis,  VIII,  356. 

when  awarded  out  of  residuary  fund.    Buchanan  v.  Lhpd,  V,  80. 

Attorney's  fees  and  disbursements  of  guardian  ad  litem.     Ford  v.  Ford, 

VIII,  589. 
Audit  caused  by  conflicting  claims  to  share.    Evans'  Estate,  VIII,  890. 
Contest  appearing  to  have  been  made  in  good  faith.     WiU  of  (Me,  I,  939. 
Probate  proceedings,  executor  entitled.     Phillips  v.  Phillips,  IV,  258. 
Proceeding  taken  by  executor  to  establish  forged  will.    Sheets s  Appeal, 

III,  198. 
Right  of  executor  to,  on  issue  of  decisavtt  vd  non.  Sheetz's  Appeal,  III,  198 

CREDITOR. 

Appointment  of  as  executor  or  administrator.    See  Debts  op  Decedent, 

Executor  and  Administratou. 
Devise  of  interest  not  subject  to.     Maynavd  v.  Cleaves,  VII,  210. 
Estoppel  by  acceptance  of  will  as  universal  legatee.     Caulfleld  v.  SuUitan 
II,  43. 

Of  beneficiary  under  trust  "not  a&signable  or  subject  to  creditors."  i^ith 
Towars,  VI,  589. 

CY  PRES. 

Doctrine  not  recognized  in  Delaware.     Doughten  v.  Vandtwr,  VI,  392, 

in  Kentucky.    Kinney  v.  Kinney,  VI,  153. 

in  New  York.     Tilden  v.  Green,  VIII,  34. 

DEATH. 

See,  also,  Death  by  wrongful  act. 
Conditions  as  to,  see  Conditions. 

Death  of  heir  pending  proceeding  for  sale  of  land.     Palmsrion  v.  Hoops, 
VIII,  222. 

presumption  of,  from  absence.     StockOridge,  Petitioner,  VI,  269. 

DEATH  BY  WRONGFUL  ACT. 

Action  by  administrator  In  another  state,     ffiggins  v.  Central  JV.  E.  &  W, 
a.  Co.,  VIII,  810. 
Vol.  VIII— 83 
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DEATH  BY  WRONGFUL  ACT-^Continued). 

Statute  giving  cause  of  action.    Higgitig  v.  OerUral  N,  E.  d  W,  B,  €h,, 
VIII,  810. 

DEBTS  OP  DECEDENT. 

Creditor  renewing  note  after  death  of  partner.     Columbus  Watch  Co,  v. 

Hodenpyl,  VIII,  316. 
Due  pergonal  representative.    Miller  v.  Irby,  I,  598. 
Liability  of  general  estate  for  debts  charged  on  specific  bequest.    Kelly  v. 

Richardson,  VIII,  397. 
Liability  of  legacy  charged  with  specific  debts  for  general  debts.     Kelly  v. 

EicJiardson,  VIII,  397. 
Non-payment  of,  as  ground  for  removal  of  executor.    McFadgen  v.  Coun^ 

cU,  I,  458. 
Personalty  to  be  first  applied  to  payment.    Hanson  v.  Hanson,  I,  538. 
exoneration,  what  is  not.    Miltei'  v.  Cooch,  VI,  486. 

DECLARATIONS  OF  TESTATOR. 
See,  also.  Admissions,  Evidence,  Parol  Evidence. 
AdmissibiUty. 

As  to,  or  intended,  destruction  of  will.    Behrens  v.  Behrens,  VII,  300. 

As  to  influence  of  beneficiary.    Potter  v.  Baldwin,  III,  292. 
Competent  to  show  condition  of  mind.    Middleditch  v.  WiUiams,  VII,  447. 
Concerning  his  treatment  by  devisee  may  be  shown  to  have  been  un- 
founded.    Canada's  Appeal,  1, 1. 
Corroboration  of  direct  proof  of  genuineness  or  spuriousness  of  will. 

Hoppe  V.  Byei's,  III,  499. 
As  to  intended  discrimination  made  long  before  execution  of  will.    Dye 

V.  Toung,  II,  815. 
Made  after  execution  of  the  will  to  show  undue  influence.    Milton  v. 

Hunter,  I,  521. 
Not  competent  to  prove  undue  influence.    Middleditch  y.  Williams,  VII, 

447. 
Of  desire  to  see  his  son  and  that  he  did  not  know  but  that  he  had  been  de 

ceived.    Potter  v.  Baldwin,  III,  292. 
That  he  executed  the  will  in  presence  of  the  attesting  witnesses.     Beadles 

V.  Alejcander,  II.  173. 
That  he  had  written  a  will  and  as  to  its  contents.    Mercer  v.  Mackia,  1, 

899. 
That  he  understood  that  will  was  revoked.    Hoijtt  v.  Hoitt,  V,  529. 
That  legacies  wei^  intended  as  payment  for  services  rendered.    Bcynoldt 

V.  BMnson,  I,  583. 
To  show  estrangement  and  ill  will  towards  devisee.  Mooney  v.  Olsen,  I,  05. 
To  show  intent  as  to  revival  of  earlier  will.    Pickens  ▼.  Davis,  III,  225. 

to  revoke.     Gay  v.  Oay,  III,  540. 

as  to  money  passing  to  legatee.     Van  Houten  v.  Post,  I,  422. 

to  make  changes  in  will  affected  by  codicil.    Hammond  v.  Dike^ 

146. 
To  show  knowledge  of  contents  of  will.  Robinson  v.  Brewster,  VIII,  235. 


INDEX.  659 

DECLARATIONS  OP  TESTATOR— (Continued). 
To  show  mental  condition.     Mooney  v.  0l9en,  I,  65. 
To  allow  payment  of  money  to  distributee.     Van  Houten  v.  Post,  I,  422. 
To  show  state  of  feelings  towards  those  benefited.     Canada's  Appeal,  I,  1. 
To  show  that  a  person  or  thing  different  from  the  one  mentioned  in  the  will 

was  meant.     Burnet  v.  Burnet,  I,  539. 
To  show  which  of  two  or  more  persons  or  things  answering  description 

was  meant.     Burnet  v.  Bunvet,  I,  539. 

Weifirht. 

As  to  how  he  intended  to  dispose  of  his  property,  disconnected  from  act  of 

making  will.     Will  of  Storer,  II,  327. 
That  he  had  written  a  will,  and  as  to  its  contents.    Mercer  v.  Mackin, 
I.  399. 

DEED. 

See,  also,  Assignment. 

As  revocation  of  devise.     Emery  v.  The  Union  Society,  VI,  330. 

As  execution  of  power  though  will  not  recited.     South  v.  South,  IV,  69. 

By  foreign  executor.     Callovoay  v.  Codey,  VIII,  860. 

By  life  tenant  with  power  to  convey   in  fee.     Baird  v.   Boucher,  III, 

467. 
Conveying  present  interest  on  trusts  testamentary  in  character.     BroitUey 

V.  Mitchell,  VIII,  229. 
Reserving  right  to  use  and  possession  for  life.     Beebe  v.   McKuizie,  VII, 

538. 
Inoperative  for  want  of  delivery,  probate.    Estate  of  Skerrett,  V,  37, 
Posthumous  disposition  of  property.     Hazelton  v.  Beed,  VII,  268. 
Retained  in  custody  of  grantor  until  death.     Clive  v.  Junes,  V,  341. 
Set  aside  as  obtained  by  undue  influence,  not  revocation  of  will.    Graham 

V.  Burch,  VIII,  11. 
Transferring  personalty  in  trust  to  pay  income  during  grantor's  life,  and 

after  her  death  to  distribute,     Farney  v.  Remly,  VII,  476. 
To  be  delivered  after  death,  as  codicil.    Kelly  v.  Richardson,  VIII,  897. 
To  take  effect  at  grantor's  death.     Bunch  v.  Nicks,  VI,  576. 
Will  in  form  of.     Armstrong  v.  Armstrojig,  I,  206. 

DEMONSTRATIVE  LEGACIES. 

See,  also,  Legacies,  Specific  Legacies. 

Legacies  held  demonstrative,  not  specific.  Bradford  v.  Brinley,  VI,  279. 
Fund  inadequate,  payable  out  of  principal.  Additon  v.  Smith,  VII,  274. 
Legacy  considered  as  disposition  of  homestead.  Eoquet  v.  Eldridge,  VII,91. 
Take  precedence  out  of  a  fund.     Additon  v.  Smith,  VII,  274. 

DESCENT  AND  DISTRIBUTION. 

Adopted  child  of  deceased  son.     Estate  of  Sunderland,  HI,  522. 

Claim  for  past  maintenance  of  infant  distributee.    Hyland  v.  Baxter,  IV, 

478. 
Cousins  and  second  cousins.     Byers  v.  3fcAuley,  VIII,  444. 
Husband  inheriting  personalty  from  wife.    Bobins  v.  McClure,  IV,  466. 
without  administration.     In  Matter  of  Lee,  VIII,  284. 


660  INDEX. 

DESCENT  AND  DISTRIBUTION— (Continued). 

Illegitimate  ohildreu,  subsequent  marriage  of  parents.    Miller  ▼.  Miller, 

III,  294;  Adama  v.  Adama,  VIII,  1. 

Murder  of  ancestor  by  distributee.    Biggs  v.  Palmer,  VII,  329. 
Posthumous  child.    Pearson  v.  Carlton,  III,  338. 
Property  in  state,  what  is.     Speed  v.  Kelly,  II,  558. 

DEPOSITION. 

Exhibition  of  will  to  commissioners  in  foreign  country.  Russell  v.  HartU 
II,  297. 

DEVISE. 

See  also.  Bequest,  Charob  on  Realty,  Charitable  Bequests,  Cokdi- 

TICKS,  Conditional  Limitations,  Construction,  Executory  Devise, 

Joint  Tenants  and  Tenants  in  Common,  Legacy,  Life  Estate, 

Limitation  over,  Remainder. 
Estate  not  be  enlarged  by  striking  out  words.    Erchbdch  v.  Collins,  IV,  17. 
Estate  passing  by  use  of  word  property.    Robinson  v.  Randolph,  V,  447. 
;       "  For  the  consideration  "  that  devisee  do  certain  things.    Armstrong  v. 

Armstrong,  I,  206. 
Implied  from  interest  not  expressly  bequeathed.    MetccUfv,  First  Paiish, 

I,  11. 
Residuary  devise  to  executors  with  power  of  sale  in  trust  for  payment  of 

legacies  in  violation  of  statute.     Chamberlin  v.  Taylor,  V,  508. 
Resort  to  introductory  clause  when  intent  not  clear.  Robinson  v.  Randolph, 

V,  447. 

Revocation  of.    See  Revocation. 

Separate  equitable  estate.     Robinson  v.  Rindolph,  V,  447. 

To  executor  on  trust  too  indefinite.     Fairfield  v.  Lawson,  IV,  36. 

DEVISEES  AND  LEGATEES. 

Unincorporated  religious  societies.    Rliodes  v.  Rhodes,  VII,  468. 
Who  are  included. 

Daughter  of  deceased  sister  not  in  devise  over  to  sisters.    G^rham  v.  Belts, 

VI,  143. 

Family  as  designation  of  beneficiaries.     Stuart  v.  Stuart,  II,  527. 

Issue  of  children  dying  before  making  of  will,  in  remainder  to  children 

and  issue  of  those  dying  before  wife.     Oufcalt  v.  Outcalt,  V,  273. 
in  devise  of  remainder  to  children  of  life  tenant  and  their  issue  except 

one  son  of  a  deceased  child.     Bronson  v.  Phelps.  V,  231. 
Husband  not  among  "heirs  and  next  of  kin"  of  wife.    Irwin's  Appeal, 

IV.  176. 

Illegitimate  child,  parents  subsequently  contracted  void  marriage,  under 
beque«^t  to  present  wife  for  herself  and  all  the  children  of  its  father. 
Adams  v.  Adims,  VIII,  1. 

Legatee  named  in  codicil  not  included  among  legatees  named  in  this  will, 
or  "before  named."    Huston  v.  Read,  I.  501. 

Near  relations  of  testator  and  his  wife.     Ilamlley  v.  Wrightn,  III,  530. 

Next  of  kin  of  testator,  in  limitation  over.     Piukham  v.  Blair,  I,  114. 
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DEVISEES  AND  LEGATEES— (Continued). 

Next  of  kin  of  deceased  legatee,  brother,  to  exclusion  of  issue  of  deceased 

brother.     Swdsey  v.  Jacques,  V,  412. 
Nieces,  wives  of  nephews  not  included.    Huston,  v.  R'tid,  I,  501. 
Personal  representatives  who  would  be  entitled  to  personal  estate  of  firs^! 

taker  according  to  law.     Davies  v.  Davtes,  VI,  361. 
Remainder  to  one.  to  descend  to  his  female  children  and  grandchildren. 

Iltfstead  V.  Hall  IIL  462. 
Surviving  children  of  another.     Ebert  v.  Ebert^  I,  559. 
Survivors  or  their  legal  representatives,  in  provision  for  substitution  on 

death  of  legatee  before  testator.    Bicenett  v.  Rivenett,  IV,  264. 

Children. 

Include  issue  of  deceased  child  when  context  permits.    Matter  of  Paton, 

VI,  6. 

Children  of  another,  grandchildren  not  included.    Ptlmer  v.  Horn,  II,  92. 
Devise  to  a  daughter  and  her  children,  joint  tenancy  between  the  daughter 

and  her  children  living  at  the  testator*s  death.  Bigga  v.  McCarty,  III,  278. 
Direction  for  division  of  the   property  among  children  when  youngest 

becomes  of  age,  after  bequest  to  wife  and  the  five  younger  children. 

Bland  v.  Bland,  II,  475. 
Gift  to  the  children  of  A,  and  B,  persons  who  could  not  have  odspring 

Jointly  is  gift  to  B.,  and  to  the  children  of  A.   Burnet  v.  Burnet,  I,  539. 

Posthumous  children* 

Bequest  "after  death  of  testator's  daughter  to  her  children  and  grand- 
children" etc.,  descendants  then  unborn,  living  at  daughter's  death. 
CTieever  v.  Circuit  Judge,  II,  60. 

Bequest  to  children  of  another.     Culp  v.  Lee,  VIII,  128. 

Direction  for  division  among  grandchildren  of  share  of  one  dying  before 
distribution.     In  Matter  of  Smith,  VIII,  199. 

Grandchild  bora  two  days  after  testator's  death,  "living  grandchild.'* 
Randolph  v.  Randolph,  V,  406. 

Heirs. 

"Aforesaid  heirs,"  in  bequest  after  legacy  to  children  and  grandchildren. 

Huston  V.  Cook,  III,  41. 
As  children.     Bland  v.  Bland,  II,  475. 
Gift  over  to  *  'heirs  at  law"  of  first  legatee,  by  what  law  governed.  Lincoln 

V.  Perry,  VII,  280. 
Of  husband,  widow  not  included.    Doge's  Appeal,  IV,  357. 
Of  testator,  in  devise  over.    Dove  v.  Torr,  I,  433. 

in  direction  for  distribution.    Alexander  v.  WaUace,  II,  291. 

*'R,  the  legal  heirs  B,  and  of  T"  and  five  others,  "of  T,"  as  "to  T."      In 

re  Swinburne,  VII,  355. 
Reversion  to  right  consanguinary  heirs  on  death  of  daughter  without  issue. 

Peirce  v.  Hubbard,  VIII,  333. 
"Right  heirs"  of  children.    Ballentine  v.  Wood,  V,  244, 

Mifinomer. 

Description  applicable  to  different  claimants,  bill  of  interpleader  by  exec- 
utor.    Morse  v.  Stearns,  11,  51. 
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DEVISEES  AND  LEGATEES-(Continued). 

Indigent  Widows'  and  Single  Women's  Society  of  Philadelphia  entitled  to 

bequest   to  the  Trustees    of   the    Widows'  Asylum   of  Philadelphia, 

Doughten  v.  Vandever,  VI,  392. 
Joseph  White  Sprague  presumed  to  be  intended  by  legacy  "to  my  nephew 

J.  S.  Sprague"  though  testatrix   has  another   nephew   named  Joseph 

Sprague  Steams.     Morse  v.  i^tearns,  II.  51. 
Orphan  Society  of  Philadelphia  entitled  to  bequest  to  "  trustees  of  the 

orphan  asylum  of  Philadelphia."    Doughton  v.  Vandever,  VI,  392. 
Pennsylvania  Seamen's  Friend  Society  entitled  to  bequest  to  the  trustees  of 

the  Marine  Society  of  Philadelphia.    Doughton  v.  Vandeoer,  VI,  393. 
Evidence. 

Board  of  foreign  and  board  of  home  missions,  to  show  who  entitled. 

Gilmer  V.  Stone,  \,  OS. 
Conduct  and  declarations  of  testator  to  show  relation  to  and  state  of  feel- 
ing towards  claimants.    Morse  y.  Stearns,  II,  51. 
First  Presbyterian  church  of  village  of  Omro  shown  to  be  intended  for 

First  Presbyterian  Society  of  town  of  Omro.      Webster  v.  Morris,  V, 

158. 
Misnomer  of  corporation.     Tfu  University  v.  Tucker,  VI,  597. 
Mistake  of  scrivener  as  to  initials.     Gooert  v.  Sebern,  VI,  559. 
Names  by  which  testator  knew  societies,  interest  shown  and  contributions 

made  by  him,  admissible.    Hinckley  v.  Thatcher,  IV,  488. 
Omro  and  Algoma  Union  Cemetery  Association,  there  being  no  society  of 

that  name  but  an  Omro  Cemetery  Association  and  a  Union  Cemetery 

Association.     ^V€bster  v.   Morris,  V,  158. 
That  testator  told  scrivener  he  haJ  in  mind  a  particular  association. 

Fairfield  v.  Lawson,  IV,  36. 
To  show  that  bequest  to  "S.  G.  son  of  Capt.  J.  F.  S.  intended  for  8.  Q., 

son  of  Capt.  J.  F.  11. ;  J.  F.  S.,  having  at  the  time  no  sou  named  S.  G., 

and  never  being  known  as  Captain."    Hawkins  v.  Oarland,  III,  550. 
To  show  that  illegitimate  nephew  was  intended,  testator  leaving  legiti- 
mate nephew  of  same  name.    Appel  v.  Byers,  III,  1. 

Bights. 

See,  also,  Interest  on  Legacies,  Life  Estates,  Remainders. 

Agent  of,  entitled  to  petition  for  administration.    Russell  v.  Ilartt,  II. 

Allowance  to  infant  out  of  interest,  legacy  payable  at  majority  with  limi- 
tation over  in  case  of  previous  death.     Flinn  v.  Flinn,  III,  560. 

Bequest  to  a  society  one  half  to  be  applied  in  aid  of  freedmen's  schools 
other  than  specified  school  established  and  maintained  by  it  and  another 
legacy  to  that  school.   Dasc&mb  v.  Marston,  VI,  248. 

Competency  as  witness  on  contested  probate.  Schofield  v.  Walker,  V,  211; 
Hays  V.  Ernst,  VIII,  512. 

Corporation  legatee,  stockholder  competent  subscribing  witness.  Marston 
et  al..  Petitioners,  VI,  229. 

Devise  of  share  of  entire  lot  of  which  he  owns  a  part.  Brown  v.  Brown 
VII,  132. 
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Executrix  legatee  entitled  to  interest  though  having  cash  in  hand  saffl- 

cient  to  pay.    Handy  v.  Collins,  III,  570. 
Foreign  judgment  determining.    McGartney  v.  Osbom,  V,  594. 
Guardian  accep:ing  less  sum  than  due.     Gulp  v.  Lee,  VIII,  128. 
Increase  in  value,  shares  not  allotted.    Mon^on  v.  Neto  York  Sec,  <fc  TV. 

Co.,  VIII,  512. 
Interest  received  on  fund  directed  to  remain  uninvested  till  legatee's  ma- 
jority and  not  to  vest  until  then.     Whitworih  v.  Emng,  V,  469. 
Murder  of  testator.    Riggs  v.  Pahner,  VII,  829. 

No  interest  in  mortgage  held  by  executor.    Lockman  v.  Rcilly,  IV,  194. 
Of  remainderman,  see  Remainders. 
Permitting  money  to  remain  with  testators's  firm.     Columbus  Watch  Co.  v. 

Ilodenpyl,  VIII.  816. 
Proceeds  of  land  sold  by  testator.    Emery  v.  The  Union  Society,  VI,  330. 
Reformation  of  description  in  will.     Sturgis  v.  Work,  VII,  23. 
Release  of  interest  in  estate,  consideration  paid  by  testator.    AUen  v. 

Allen,  I,  479. 
Right  to  possession  of  personalty  under  bequest  for  life,  see  Life  Estate. 
Subrogation  on  abatement  of  legacies.    Hope  v.  Wilkinson,  TV,  213. 
Title  of,  is  by  purchase.    Stamin  v.  Bostwick,  VII,  501. 
Town,  tax  payer,  not  incompetent  witness.    MarsUmet  al..  Petitioners, 

VI,  229. 
Transfer  of  interest  from  one  to  another.    Kelly  v.  Rieliardson,  VIII, 

897. 
land  given  by  instrument  operating  as  codicil  when  not  embraced. 

KeUy  V.  Richardson,  VIII,  397. 
Under  bequests  for  life,  see  Life  Estate. 
Under  direction  that  executors  allot  and  set  apart  shares  of  a  specified 

amount  and  value.     Monson  v.  New  York  Sec.  <fe  Trust  Co.,  VIII,  512. 
Under  legacy  charged  on  land,  see  Charqb  on  Land. 

Distributloii. 

To  class  not  named,  '*  heirs  at  law"  of  testator.    KeUy  v.  Vigas,  V,  816. 

Per  Capita  or  per  stirpes. 

Bequest  to  certain  children  and  grandchildren  equally.    Kimhro  v.  Johns- 

Urn,  V,  495. 
Gift  to  one  and  the  children  of  another.     Burnet  v.  Burnet,  I,  589;  Mc 

Cartney  v.  Osburn,  V,  594;  Gulp  v.  Lee,  VIII,  128. 
Equally  distributed  among  heirs,  share  and  share  alike.    Allen  v.  AUen, 

I.  479. 
One  share  to  one  daughter  absolutely,  one  to  three  others,  minors,  and  one 

to  each  of  two  other  daughters  for  life.    Holman  v.  Price,  II,  216. 
liabilities. 

Acceptance  of  devise,  proof  of.     HunkyptUar  v.  Harrison,  VIII,  606. 

limitation  of  actions  on.    Btter  v.  Qreenwalt,  III,  84. 

Bequest  of  business-legatee  assuming  all  its  liabilities.    KeUy  v.  Richard* 

son,  Vin,  397. 
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Continuing  business  under  clause  so  desiring  giving  the  profits  and  direct- 
ing tliat  money  invested  remain  for  specified  time  without  interest. 
Bennett  v.  Rhodes,  III.  143. 

Election  between  will  and  interest  in  property  specifically  devised  to 
another.     Isler  v.  hler.  III,  118. 

Estoppel  by  representations  of  husband.     Akin  v.  Kellogg,  VII,  570. 

For  debts  and  funeral  expenses  by  bequest  of  "  all  my  personal  property. '* 
MilUr  V.  Cooeh,  VI,  485. 

For  general  debts,  legacy  charged  with  specific  debts.  KeUy  v.  Riehard- 
9on,  VIII.  397. 

For  legacy  charged,  see  Charge  on  Land. 

Personal,  for  annuity  directed  to  be  paid  out  of  proceeds.  Sunkypillar 
V.  Harrison,  VIII,  605. 

DISTRIBUTION. 

Conclusiveness  of  bona  fide.     Ward  v.  Kitchen,  I,  855, 

Decree  for,  not  bar  to  have  devise  declared  a  trust.  Cotton  v.  Colton.YI,  11. 

Without  order  of  court  after  expiration  of  time  to  present  claims  with- 
out special  leave.    Brown  v.  Forsche,  I,  607. 

liability  for  claims  subsequently  allowed.    Brown  v.  Forsche,  I,  607. 

Estate  of  insolvent  surety  ;  deducting  payment  by  trustees  of  insolvent 
principal.     Lowell  v.  Estate  of  French,  11,  507. 

In  state  of  ancillary  jurisdiction.     Succession  of  Gaines,  VIII,  537. 

Jurisdiction  of  federal  court  to  award.    Byers  v.  McAuley,  VIII,  444. 

Not  a  disposition  of  homestead  by  law.    Fore  v.  Fore*s  Estate,  VIII,  114. 

Ordered  semi-annually.    Rostel  v.  Morat,  VII,  627. 

Trust  unconnected  with  unpaid  legacies  not  yet  performed.  Tliyng  v. 
Moses,  VII,  262. 

DIVORCE, 

Bequest  to  wife,  not  revoked  or  annulled.     Card  v.  Alexander,  II,  897. 
Plaintiff  not  resident  of  state  time  prescribed.    Adams  v.  Adams,  VIII,  1. 
subsequent  marriage  as  legitimation  of  child.    Adams  v.  Adams, 

vm,  1. 

DOMICILE. 

Effect  of  foreign  judgment  determining.     TTiomas  v.  Morisett,  VI.  525. 
Presumption  as  to  sufficiency  of  evidence  on  probate.     Corrigan  v.  Jones^ 
VII.  582. 

DOWER. 

Computation  of  share  of  widow,  electing  to  take.  Ford  v.  Ford,  VIII,  589. 

Testamentary  proTision  in  lieu  of. 

Abatement.    Howard  v.  Francis,  I,  821. 

Annuity,  apportionable  and  payable  for  part  of  year  to  annuitant's  death. 

CusJiing's  Will.  V,  295. 
Gift  of  income  of  estate  for  life  with  such  part  of  the  principal  as  shall  be 

necessary  to  give  her  "a  good  and  comfortable  support."    McKenzie  v, 

Aihley,  VI,  303. 
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DO  WER— (Continued). 

Interest     Howard  v.  Francis,  I,  821;  Matter  of  Hodgman,  VIII,  472. 
Priority.    Howard  v.  Francis,  I,  321;  Security  Company's  Appeal,  IV,  552. 

What  is- 

Express  words  or  necessary  implication  essential.    KonvaXinka  v.  Schlegel, 

V,  810. 
If  claim  of,  clearly  inconsistent  with  will.  Stewart  v.  Stewart,  1, 168. 
Inference  from  extent  of  provision  or  nature  of  estate  given.    Konvalinka 

V.  Scfdegel,  Y,  310. 
Presumed  to  be  in  Ohio.     Corry  v.  Lamb,  VI,  567. 
Kesiduary  bequest  charged  with  legacies.     LeFevre  v.  Toole,  IV,  403. 
Residuum  of  estate  given  to  executors  to  sell  and  divide  proceeds  between 

wife  and  children  equally.    Konvalinka  v.  ixJdegd,  V,  810. 
When  clearly  intended  as  substitute.     Steioart  v.  Stewart,  I,  168. 

^Acceptance- 


See,  also,  Election. 

Dower  in  property  conveyed  by  husband.     C&rry  v.  Lamb,  VI,  597. 

Lapsed  legacies.    Robins  v.  McClure,  IV,  466;  Matter  of  Hodgman,  VIII, 

472. 
Rights  under  mortgage  on  property.    Rassell  v.  Mentan,  V,  125. 

DRUNKENNESS. 

Effect  of,  on  validity  of  will.    Key  v.  Holloway,  I,  860. 

Proof  of,  on  question  of  mental  capacity.    Estate  of  Johnson,  II,  524. 

DUPLICATE  WILL. 

Both  parts  need  not  be  probated  but  may  be  required  to  be  exhibited. 
Grossman  v.  Grossman,  IV,  121. 

EDUCATION. 

Bequest  in  aid  of  Freedman's  schools.    Daseomb  v.  Marston,  VI,  248. 
Bequest  to  town  to  establish  school  fund.    Piper  v.  MouUon,  II,  574. 

EJECTMENT. 

Defendant  claiming  under  testamentary  instrument  of  person  still  alive. 
Smith  V.  Ihiit,  VII,  473. 

ELECTION. 

See,  also.  Estoppel. 

Failure  to  make  within  the  time  limited  by  statute.  Akin  v.  Kellogg,  VII, 
570. 

To  avoid  decree,  when  made  in  time.    Plotter  v.  Ogden,  VIII,  864. 

To  claim  in  opposition  to  will,  notice  of,  given  on  return  of  property  re- 
ceived under.     Watson  V.  Watson,  l^hlX. 

To  take  dower,  share  how  computed.     Ford  v.  Ford,  VIII,  689. 

To  take  testamentary  provision  not  bar  to  rights  under  mortgage.  RusseU 
V.  Minton,  V,  125. 

Necessity. 

Between  bequest  and  proprietary  rights  in  property  attempted  to  be  dis- 
posed of  by  will.    JVod  v.  Splivals,  I,  499;  Watson  v.  Watson,  I,  571. 
Vol.  VIII— 84 
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Between  claim  against  decedent  and  will  making  creditor  universal  legatee 

on  condition  of  executing  disposition  therein  contained.     Caulfield  v. 

SuUitan,  II,  43. 
Between  claim  for  money  given  to  husband  to  invest  and  provisions  in 

lieu  of  dower 'and  any  other  claim  she  may  have  against  estate." 

Ruiling  v.  Rusling*s  Adtn'r,  V,  251. 
Between  dower  and  testamentary  provision.    See  Doweb. 
Between  will  and  interest  of  devisee  in  property  specifically  bequeathed  to 

another.    IsUr  v.  Isler,  III,  118. 
By  devisee  of  share  in  entire  lot  of  which  he  owned  a  part.    Brown  v* 

Brown,  VII,  133. 
Direction  that  widow  **  retain  the  home  place"  of  which  slie  owned  a 

part,  and  that  at  her  death  it  go  to  son.  Penn  v.  Otiggenheimer,  III,  487. 
Not  necessary  unless  intent  to  dispose  of  property  previously  given  to 

beneficiary  clearly  appears.    Sherman  v.  Lewis,  VII,  233. 
How  Made. 

Actual  possession  of  land,  when  not  sufHcient.    Fisher  v.  OuiUiams,  VII, 

96. 
By  court  for  insane  widow.    State  v.  Ueland,  III,  118.  Van  Steenwyck  v. 

Washburn,  IV,  337. 
By  heirs  after  death  of  widow  in  ignorance  of  her  rights.    FisJier  v.  Ouil- 

'liams.  VII.  96. 
By  widow  in  person,  not  by  legal  representatives.    Milliken  v.  WeUiioer, 

II.  417. 
Entering  into  and  retaining  possession  of  realty,  and  selling  homestead. 

Chapman  v.  Chick,  VI,  310. 
Matter  of  record  or  under  circumstances  to  create  estoppel.     Milliken  v. 

Wellirer,  II.  417. 
Possession  and  control   of    property,   payment  of  debts    and    holding 

balance  for  five  months.     Milliken  v.  Wellicer,  II,  417. 
Residence  on  place  for  thirty  years,  payment  of  taxes  and  exercising  acts 

of  ownership  of  entire  property.     Penn  v.  Ouggeriheimer,  III,  487. 

EQUITABLE  CONVERSION. 

By  devise  in  trust  with  power  of  sale  and  out  of  the  proceeds  or  income  to 

pay  annuity,   with  residuary  devise  in  three  shares.    Powers  v.  Cassidy, 

I,  368. 
By  direction  as  to  proceeds  requiring  sale.    Roy  v .  Monroe,  VII,  413. 
By  direction  to  sell  and  divide  proceeds.     Matter  of  Corrington,  VI,  120. 
By  power  of  sale.     Fnhnestock  v.  Fahnesttck,  VIII,  348. 
■ —    accountability  for  rents  and  profits.    Lent  v.  Howard,  III,  109. 
imperative  though  discretionary  as  to  time.    L,ent  v.  Iloward,  III, 

109. 
discretionary,  with  option  to  devisees  to  take  part  of  land  at  valua- 
tion.   Paterson's  Appeal,  I,  187. 
for  purpose  of  distribution,  bequest  to  executors.     Greenland  v. 

Waddell,  VII,  690. 
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not  unless  imperative  or  sale  necessary.     Parker  y.  Linden,  VI,  411. 

option  to  heirs  for  division  among  tbemselves.    Jones  v.  CkUdmll, 

U,  154. 

sale  intended  though  power  not  in  terms  imperative.    Power  v.  Ckte- 


sidy,  I.  868. 

By  positive  direction  to  sell  after  death  of  widow.  Jones  v.  GaldweU,  II,  154. 
Devise  of  proceeds  of  lands  directed  to  be  sold  a  devise  of  the  land  within 

statute  relating  to  after  acquired  property.    Byrnes  v.  Baer  II,  283 
Effect  of,  as  against  judgment  against  heir.    Emberg  v.  Carter,  VII,  481. 
Fiction  not  favored,  same  rights  devolving  on  same  persons.     Tienken  v. 

Tienken,  VIII,  157. 
Qift  to  each  of  two  of  ''  interest  of  one-sixth  part  of  estate  for  life,  and 

on  their  respective  deaths  said  interest  as  well  as  principal  to  another." 

Terry  v.  Smith,  V,  277. 
Land  purchased  by  executor  under  foreclosure  by  him.  Loekman  v.  BeiUy, 

IV.  194. 
Purpose  of.  failing.    Bay  v.  Monroe,  VII,  413. 
Share  of  estate  lapsed  by  breach  of  condition  not  converted.    Phillips  v. 

Ferguson,  VII,  460. 

EQUITABLE  MORTGAGE. 

Not  lien  against  bona  fide  purchaser.     Watkins  v.  Begnolds,  VII,  442. 
By  agreement  of  remainderman  as  to  lien  created  by  life  tenant.     Wat" 
kins  V.  Beynolds,  VII,  442. 

EQUITY  JURISDICTION. 

Accounting  by  executor  and  construction  of  will.     Wager  v.  Wager,  III, 

27. 
Action  to  charge  executors  as  trustees,   for  fraud  and  undue  influence  in 

procuring  will.     Post  v.  Mason,  III,  48. 
Actions  to  enforce  payment  of  legacies  charged  on  land.     Williams  v. 

Nichols,  V,  48. 
Of  federal  courts  over  settlement  of  estates.     Hayes  v.  Pratt,  VIII,  349. 
Of  probate  courts  in  settlement  of  accounts.    Matter  of  Corrington,  VI, 

120. 
Not  to  aet  aside  will  for  fraud  or  undue  influence.    Post  v.  Mason,  III,  48. 
Relief  from  faihire  to  elect.     Akin  v.  Kellogg,  VII,  570. 
To  enforce  covenant  to  stand  seized  to  use,  in  form  of  will.     Bolman  v. 

(heraJU,  VI,  59. 
To  remove  trustee  for  neglect  or  breach  of  duty.     Wdliams  v.  Nichols,  V, 

43. 
Settlement  of  estates  in  New  Jersey.     Hayes  v.  Pratt,  VIII,  849. 

ESTATE  IN  FEE. 

See,  also,  Conditions,  Conditional  Limitations,  Lifb  Essates,  Re- 
mainder. 
Bequest  to  wife  and  in  case  of  her  death  to  her  heirs  and  assigns  forever. 
Brown  v.  Merril,  II,  148. 
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Bequest  to  one  and  her  assigns  to  use  and  dispose  of.    Fortter  v.  Smith, 

VIII,  248. 
Bequest  without  words  of  limitation.    MitdieU  v.  M<yr6e,  VII,  508  ;  HaUi- 

day  V.  Stickler,  VII,  212. 
Devise  of  all  property  of  every  description  after  paying  just  debts.    Piatt 

V.  Sinton,  II,  380. 
By  a  devise  to  a  trustee  without  giving  him  power  of  control  or  disposi- 
tion.   Allen  V.  Craft,  V,  365. 
Gift  of  the  perpetual  income  of  real  estate.    Sampson  v.  BandaU,  n,  1. 
Intention  to  pass  by  bequest  to  wife,  shown  by  provision  that  if  children 

should  be  born  they  shall  share  with  her  as  residuary  legatee.    Brown 

V.  Merrill,  II.  148. 
Imposition  of  charge  on  devise  operates  to  enlarge  estate  only  when  terms 

of  devise  are  indefinite.     Johnson  v.  Johnson,  II,  281. 
Not  by  bequests  of  profits  and  benefits  of  land  with  direction  for  sale  at 

specified  time  and  distribution  of  proceeds  among  same  persons.    Collier 

V.   Oriineseyy  II,  437. 
Not  cut  down  by  devise  of  remainder.    Mitehell  v.  Morse,  IV,  508. 
by  gift  of  what  remains  at  decease.     HaUiday  v.  Stickler,  Farater  v. 

Smith,  VIII,  268. 

by  provision  that  devisee  should  not  alienate  after  death  of  husband. 


Allen  V.  Craft,  V,  365. 
Unqualified  power  of  disposal  annexed  to  a  devise  not   stating  nature  of 

estate,  though  there  be  a  limitation,  over.     Stuart  v.  Walker,  II,  79. 
When  youngest  child  attains  majority,  by  devise  of  rents  and  profits  till 

that  time,  fee  then  to  vest  in  devisee  and  his  heirs  and  may  by  them  or 

him  be  disposed  of.    Shimer  v.  Mann,  IV,  310. 

B«ile  in  Shelley's  Case^ 

Devise  to  one  and  on  her  death  to  another,  to  descend  to  his  female  chil- 
dren and  grandchildren  and  to  their  heirs  forever.  Halstead  y.  ffaU, 
III,  462. 

Devise  to  one  and  in  case  of  her  death  to  her  children.  Jones  y.  Webb,^ 
VI,  422. 

Devise  to  one  "  and  so  to  his  heirs  and  assigns  forever."  Keniston  y. 
Adams,  VI,  223. 

Devise  to  one  *' during  her  natural  life  and  after  her  death  to  the  begotten 
heirs  or  heiresses  of  her  body."    Leatliers  v.  Gray,  VI,  72. 
Absolute. 

Alternate  limitations  over  in  case  of  marriage  with  and  without  birth  of 
issue,  devisee  dying  unmarried.    Snyder  v.  Baker,  VI,  502. 

Bequest  "to  use  and  dispose  of  as  she  may  think  proper  during  life,  pro- 
vided she  maintains  and  supports  her  mother  during  her  life."  Canedy 
v.  Jones,  III,  32. 

Condition  for  care  and  burial  of  one  dying  before  testator.  Hammond  y. 
Hammond,  II,  119. 

To  one  and  her  children  in  trust.     Moaby  v.  PauVs  Admr,    VIII,  177. 
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To  two  with  condition  not  to  sell  until  ten  years  after  one  became  of  age, 

except  to  one  another,  and  not  to  mortgage.    Anderson  v.  Gary.  II,  137. 
"For  the  consideration"  that  devisee  do  certain  things.    Armstrong  v. 

Armstrong,  I,  206. 
Gifts  of  income  of  aliquot  shares  of  estate  for  life,  remainders  to  another, 

trust  created  by  residuary  clause,     Terry  v.  ISmUh,  V,  277. 
In  considerntion  of  care  of  testator  during  rest  of  his  life.    Martin  v. 

Martin,  II,  220. 
Limitation  over,  in  case  of  death  without  issue.    Mieklep's  Appeal ,  I,  615. 
Limitation  over  on  death  of  devisee  in  fee  without  leaving  a  will.     Moors 

V.  Saunders,  II,  245. 
Remainder  to  daughter  and  in  case  of  her  death  without  child  or  children 

to  others.     McCormick  v.  McElligott,  VII,  565. 
Request  to  protect  interests  of  children  in  event  of  remarriage.     Sake  v. 

Thomherry,  VI,  149. 
Shares  accruing  by  survivorship.     Qorliam  v.  Betts,  VI,  148. 

Conditional* 

To  have  and  to  hold  during  widowhood,  determinable  by  remarriage  only. 

Frey  v.  TJurmpson^s  Admr,  II,  238. 
Remainder  to  children  life  tenant  who  attain  the  age  of  twenty-five  years 

and  issue  of  those  who  die  under  that  age.  Coggings    Appeal,  VI,  3:^8. 
Unqualified  power  of  disposal,  with  limitation  over  of  the  estate  or  what 

may  remain,  at  marriage  of  first  taker.     LitUe  v.  Giles,  V,  312. 
In  lieu  of  dower,  and  if  she  shall  refuse  to  accept  the  same  in  lieu  of 

dower  to  have  only  her  right  of  dower  in  my  estate  ;"  not  conditioned 

on  her  remaining  his  wife.     Card  v.  Alexander,  II,  397. 
Devise   if   within  specified  time  devisee  becomes  reconciled  to  certain 

persons  ;  devise  over  if  not  so  reconciled.    Page  v.  Frazers  AdmW,  I, 

588. 
Under  devise  in  fee,  with  limitation  over  on  death  without  leaving  legiti- 
mate heir  of  body.     Piatt  v.  Sinton,  II,  380. 
A  devise  to  one  for  life  with  remainder  to  his  surviving  heirs  in  fee,  leaves 

in  the  testator  a  contingent  reversion  in  fee.     Floyd  v.  Carow,  II,  499. 
Devise  with  limitation  over  to  the  sifters  of  the  devisee  on  death  without 

issue,  defeasible  only  in  life  time  of  sisters.     Oorham  v.  Belts,  VI,  143. 

ESTATE  TAIL. 

Estate  in  fee  in  Indiana.     Allen  v.  Graft,  V,  865. 

ESTOPPEL. 

Acceptance  of  benefits  under  will  estoppel  to  assert  title  to  other  property 
against  it.     Noe  v.  Splivalo,  I,  571.     Watson  v.  Watson,  I,  ri71. 

return  of  property,  and  notice  given,  before  other   rights   attach. 

Watson  V.  Watson,  I,  571. 
property  of  testator  in  one  country  under  will  imposing  condition  as 


to  property  in  another  country,  estoppel  to  claim  as  creditor  of  decedent. 
Gaulfleld  v.  Snlliran,  II,  43. 
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ESTOPPEL— (Continued). 

of  principal  of  legacy  bar  to  claim  interest.    Matter  of  Hodgman, 

VIII,  472. 
Acceptance  of  share  by  distributee  as  estoppel  to  question  validity  of  sale. 

Palmerton  v.  Iloope,  VIII,  222. 
Guardian  treating  land  as  belonging  to  wards.    Bates  v.  OilUtte,  VII, 

423. 
Including  improper  charges  in  amual  settlement.    McPike  v.  McPike, 

VIII,  296. 
Listing  property  of  deceased  ward.    Sommers  v.  Boyd,  VIII,  107. 
Of  attorney  acting  for  vendor  to  set  up  title.    Little  v.  GUes,  VII,  812. 
Of  devisee,  by  representations  of  her  husband.   Akin  v.  Kellogg,  VII,  570. 
Possession  and  control  of  property,  paying  debts  and  holding  balance  for 

five  months.    Milliken  v.  Welliver,  II,  417. 
To  claim  by  previous  claim  for  smaller  amount.  Warren  v.  JfcGz'W,  VIII,  509. 

EVIDENCE. 

See  also  Admissions,  Burden  of  Proof,  Declarations  of  Testator, 
Presumption. 

▲dmiMibUity. 

In  ejectment  against  one  claiming  under  contract  testamentary  in  charac- 
ter.    Smith  V.  Tuit,  VII,  473. 
Execution  of  will  not  transaction  between  legatee  and  testator.    Ilayee  v. 

Ernst,  VIII,  881. 
Testator's  knowledge  of  contents  of  will  shown  by  circumstantial  evidence. 

Montague  v.  Aliens*  Exec'r,  2,  IV,  454 
Not  to  show  mistake  not  apparent  on  face  of  will.    Judy  v.  (Hlhert,  II,  39. 
Statements  made  in  testator's  presence  and  his  failure  to  deny  them.    Mil- 

tonv.  Hunter,  I,  521. 
That  another  document  was  intended  as  part  of  will.    Baker's  Appeal,  IV, 

128. 
That  defendant  in  ejectment  entered  under  and  performed  testamentary 

contract.    Smith  v.  Tuit,  VII,  473. 
That  testatrix  always  spoke  of  certain  indebtedness  as  that  of  legatee. 

Scott  V.  Netves,  VII,  510. 
That  land  actually  owned  but  erroneously  described  was  purchased  with 

money  borrowed  under  promise  to  devise  it.    Judy  v.  Gilbert,  II,  39. 
That  north  east  quarter  of  south  east  quarter  was  intended  as  devise  of 

north  east  quarter.     Judy  v.  Gilbert,  II,  39. 
That  will  was  intended  to  be  operative  only  in  a  certain  contingency. 

Seuidl  V.  Slingluff,  II,  597. 
That  worils  reduced  to  writing  and  probated  are  not  the  words  spoken  by 

testator.     Bolles  v.  Harris,  1,  63. 
That  words  were  inserted  by  scrivener  without  instructions,     Griseom  v. 

Evens,  I,  130. 
To  explain  motive  of  testator.    PhiUips  v.  Ferguson,  VII,  460. 
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EVIDENCGE— (Continued). 

To  prove  attestAtion,  witness  signing  by  mark.     Davis  v.  Semmes,  VII,  36. 

To  show  intentions  of  testator.     Forster  v.  8m%1h,  VIII,  268. 

To  show  that  note  was  intended  as  evidence  of  advancement.  FenneU  v. 
Hen7-y,  III,  216. 

To  show  that  testator  did  not  own  northeast  quarter  devised,  but  did  own 
northwest  quarter.    Decker  v.  Decker,  VI,  455. 

To  show  signing  by  another  and  authority  to  sign  when  done  in  the  ab- 
sence of  the  attesting  witnesses.    JUayries  v.  Uaynes,  I,  263. 

Docuineiitary  Evidence. 

Charges  in  boolts,  by  parent  against  child.     Van  Houteii  v.  Post,  I,  422. 

Judgment  of  heirsliip  of  probate  court  of  another  state.  Marin  v.  Bail- 
road,  IV,  462. 

Legacies  with  amounts  left  blank.    Denton  v.  Clark,  III,  356. 

Order  appointing  guardian  for  testator  made  a  few  hours  after  execution 
of  will,    nice  V.  Bice.  Ill,  128. 

Order  of  probate,  effect  in  proceeding  to  contest.  Haynes  v.  Haynes,  I,  263. 

Record  of  action  by  testator  against  devisee.     Canada's  Appeal,  I,  1. 

Statement  signed  by  administrator,  as  acknowledgement  of  amount  due. 
Potter  V.  Ogd^n,  VIII.  364. 

Will  revoked  b/  execution  of  subsequent  will.     State  v.  Crossly,  I,  413. 

Secondary  Evidence. 

Contents  of  holographic  will  destroyed  after  being  copied.  Willbourn  v. 
Sliell,  II,  520. 

Contents  of  will  proved  to  have  been  in  existence  at  death  of  testator,  un- 
revoked, and  subsequently  lost  or  destroyed.     Foster  Appeal,  I,  435. 
Sufficiency. 

As  to  Execution  of  will,    see    Attestation,    Attestation    Clause. 

Execution  op  Will.     Subscuibing  Witnesses. 
As  to  contents  of  will  destroyed  with  connivance  of  some  of  the  heirs. 

Anderson  v.  Irwin,  II,  116. 
As  to  paternity  of  claimant.     Blyths  v.  Ay  res,  VIII,  493. 
As  to  survivorship,  testator  and  devisees  perishing  by  some  catastrophe. 

Will  of  Ehle,  VI,  80. 
Existence  of  improper  influence  to  show  exercise.     Sunderland  v.  Hood, 

V,  438. 
Joint  receipt  or  joint  release.     Mckim  v.  Aulbach,  II,  252. 
Judgment  against  foreign  administrator.     Pnce  v.  Mace,  1,  73. 
Of  appointment  of  guardian.     Potter  v.  Ogden,  VIII,  364. 
Order  of  probate  as  evidence  of  regularity  of    execution.    Behrens  v* 

Behrens,  VII,  300. 
Payment  to  co-executor  and  taking  his  receipt  as  trustee.     Anderson  v. 

Earle,  I,  472. 
Qualifying  as  executor,  not  proof  of  acceptance  of  trust  created  by  the 

will.     Simpson  v.  Cook,  II,  27. 
That  will  was  in  existence  unrevoked  at  death  of  testator  and  subsequently 

lost  or  destroyed.     Foster's  Appeal,  I,  435. 
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That  transfer  was  intended  as  advancement.   MeClanahanv.  MeClanahan, 

VIII.  205. 
To  establish  execution  of  will,  one  subscribing  witness  dead.     HoOin^n  v. 

Brewster,  VIII,  235. 
To  justify  probate  of  holographio  will  destroyed  after  being  copied  but 

copy  defectively  executed.     Wilbourn  v.  Sh^ll,  II,  520. 
To  show  acceptance  of  bequest  charged  with  legacy.    HunkypiUar  v.  Bar- 

rison,  VIII,  605. 
To  show  fraudulent  destruction  of  will.     Estate  of  Kidder,  V,  154. 
To  show  knowledge  of  contents  of  will.    Worthington  v.  Klemm,  V.  415. 
Of  single  witness  to  prove  contents  of  lost  will.     Matter  of  Page,  V,  557. 
Weight  of  testimony  given  by  medical  experts.     Will  of  Blakely,  I,  284. 

EXECUTION. 

Against  executors  continuing  business  and  surviving  partner.     Columbus 

Watch  Co.  v.  Hodenpyl  VIII.  316. 
Against  property  of  testator,  executor  with  power  of  sale  cannot  purchase. 
Marshall  V.  Carson,  IV,  201. 

EXECUTION  OF  WILL. 

See  Attestation,  Attestation  Clause,  Probate,  Pcblication,  Re- 
publication, Signature,  Subscribing  Witness. 

As  to  realty,  governed  by  lex  ret  siUb.     Kelson  v.  Potter,  VII,  847. 

Declaration  of  instrument  as  will.     Ludlow  v.  Ludlow,  III,  241. 

Holographic  wills.     Succession  of  Anna nt,  VII,  361. 

In  Oregon.     Lui)er  v.  Werts,  VII,  243. 

Knowledge  of  contents,  how  may  be  shown.  Worthington  v.  Klemm,  V, 
415. 

by  the  subscribing  witnesses  or  by  other  person'?.    Key  v.  Holloway, 

1,860. 

inferred  from  the  facts  and  circumstances  attending  the  execution. 

Key  V.  Holloway,  I,  360. 

Reading  to  or  by  testator  not  necessary.     Worthington  v.  Klemm,  V,  415. 

Proof. 

Attestation  clause  as,  see  Attestation  Clause. 

Declarations  by  testator.     Beadles  v.  Alexander,  II,  173. 

Effect  to  be  given  ta^timony  of  subscribing  witnesses.    Webby.  Bye,  II,  558. 

Insufficiency  of  testimony  of  subscribing  witnesses.     Luper  v.  Wer.'s,  VII, 

243. 
Sufficiency  of  proof,  one  of  the  witnesses  dead.     Robinson  v.  Brewster, 

VIII,  235. 
Testimony  of  subscribing  witnesses  liable  to  be  rebutted  by  other  evidence. 
Webb  v.  Dye,  II.  558. 

EXECUTORS  AND  ADMINISTRATORS. 

See,  also,  Administration,  Ancillary  Administration,  Appointment 

OF    AnMINISTRATOR,  APPOINTMENT    OP    ExECUTORS,    FOREIGN   EXECU- 

TOU8  AND  Administrators,  Joint  Executors  and  Administrators. 
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Competent  witness  to  establisb  will,  except  as  to  transactions  with,  or  state. 

ments  made  by  testator.    Key  v.  Hollaway^  I,  860. 
Declaration  of  executor  who  i:*  a  legatee.     Will  of  Ames,  I,  35. 
Directed  to  sell  lands  to  pay  debts  cannot  purchase  under  execution  against 

testator.     Marshall  v.  Carson,  IV,  201. 
Distributees  and  beneficiaries  no  estate  in  mortgage  held  by  executor. 

Lochnan  v.  Reilly,  IV,  194. 
Entitled  to  Interest  on  legacy  given  though  having  cash  in  hands  sufficient 

to  pay  it.    Handy  v.  Collins,  III,  570. 
Given  use  of  property  for  life,  trustee  for  other  beneficiaries.  Cummings  v. 

Corey,  V,  223. 
Executor  and  his  wife  competent  attesting  witnesses.     Stewart  v.  Uarri- 

man,  I,  95. 
Land  purchased  by  executor  under  mortgage  foreclosed  by  him  treated  as 

personalty.     Lockman  v.  Eeilly,  IV,  194. 

IKitiefl- 

Acceptance  of  executorship,  assumption  of  trusts  vested  in  executor.  Earle 

V.  EarU,  III,  445. 
As  to  personalty,  under  general  residuary  bequest  for  life  with  remainder 

over.     Branfioek  v.  Stacker,  II,  383. 
Bank  stock  not  proper  investment  under  direction  to  put  legacy  at  interest. 

Gilbert  v.  Welsch,  II,  302. 
Closed  except  for  adjustment  of  account  after  paying  funeral  expenses, 

debts  and  legacies.    Calkin  ▼.  Smith,  I,  154. 
Degree  of  care  and  prudence  to  be  exercised.  McFadgen  v.  Council,  I,  453; 

Spaulding  v.  Wakefield's  Estate,  II.  14;  McCabe  v.  Fouslei-,  II,  126. 
Direction  to  put  legacy  at  interest  must  be  strictly  followed.     Gilbert  v. 

Welsch,  II,  302. 
Caution  as  to  approval  of  and  acquiescence  in  act*  of  co-executors.     Earle 

V.  Earle,  III,  445. 
Distribute  without  order  of  court  after  expiration  of  time  to  present  claims 

without  special  leave.    Brown  v.  PorscJie,  I,  607. 
Investment  in  securities  in  own  name  improper.  Gilbert  v.  Wtlseh,  II,  302. 
File  semi-annual  account.    Rostel  v.  Moral,  VII,  627. 
Not  aflfected  by  probate  in  different  states.    Hayes  v.  Pratt,  VIII,  349. 
Not  guarantor  of  safety  of  securities  in  his  charge.     McCabe  v.  Fowler.  II, 

126. 
On  apprehended  depreciation  in  stocks  in  which  specific  legacy  is  invested. 

Ward  V.  Kitchen,  I,  355. 
Permitting  specific  legacy  to  remain  invested  in  stock  designated.     Ward 

V.  Kitchen,  I,  355. 
Reasonable  time  in  which  to  exercise  discretion  as  to  conversion  of  assets. 

Matter  of  Weston,  III,  88. 
Sale  of  personal  property  of  a  perishable  nature  given  one  for  life  with  re- 
mainder over.     Britt  v.  Smiifi,  II,  78. 
Vol.  VIII— 85 


674  INDEX. 
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Trust  to  invest  in  such  stocks  or  other  productive  property  as  executors 

deem  advisable.     Carpenter  v.  Carpenter^  I,  448. 
Trustees  by  instructions  to  invest  a  fund  or  to  pay  or  set  aside.    Bandolph 

V.  Bandolph,  V,  406. 


Administer  estate,  duties  imposed  including  those  usually  performed  by 

trustees.     Webgter  v.  Morris,  V,  158. 
After  paying  funeral  expenses,  debts  and  legacies,  nothing  remaining  but 

division  of  the  residue.     Calkin  v.  Smith,  I,  154. 
Appeal  from  order  declaring  administration  void.    Matter  of  Mallory  v. 

Burlington  <fc  Mo,  R.  R.  Co.,  VIII,  436. 
Appeal  from  refusal  to  probate  will  though  all  other  parties  in  interest 

settle  estate.     Cheerier  v.  Circuit  Judge,  11,  60. 
Appearance  in  action  in  another  state.     BraithtDaitey.  Harvey,  VIII,  571. 
Collecting  purchase  price  of  chattels  sold  by  executor  de  eon  tort.  RoekweU 

V.  Young,  III,  471. 
Determine  time  and  amount  of  payments  to  legatee,  conferred  by  will. 

Pedi-ick  V.  Pedrick,  VIII.  425. 
Directed  to  keep  funds  invested,  may  supplement  assets  with  other  funds 

in  proper  case.    Barry  v.  Lambert,  IV,  149. 
Estate  holding  subsequent  mortgage  not  necessary  party  on  foreclosure. 

Lockman  v.  Reillj,  IV,  194. 
Executing  mortgage,  see  Mortgage. 

Executed  by  sole  qualified  executor.    Jenninge  v.  Teague,  II,  8. 
Of  sale,  see  PowEit  of  sale. 

Payment  of  debt  due  himself.    Miller  v.  Irby,  I,  692. 
Personalty  transferred  by  executor  de  eon  tort  to  one  not  a  creditor.    Rock- 

well  V.  Young,  III,  471. 
Pledge  assets,  see  Pledge. 
Purchase  land  sold  under  mortgage  held  by  him.    Lockman  v.  Relly, 

IV,  194. 

Bale  of  interest  by  one  legatee  to  another.    Kelly  v.  Richardson,  VIII,  397. 
Under  direction  to  allot  and  set  apart  shares  of  a  specified  amount  and 

value.     Monson  v.  New  York  Secunty  db  Trust  Co.,  VIII,  512. 
Under  direction  to  appropriate  residue  for  suitable  monument.   Bainbridge^s^ 

Appeal,  II,  112. 
Under  authority  to  "  repair  "  burying  lot,  erect  sarcophagus,  exchange  a 

monument,  erect  headstone  and  replace  coping.    Frazer*s  Accounting, 

III,  258. 
will  appointing  separate  executors  for  each  of  two  states  in  which 

testator  owned  property.    Sherman  v.  Page,  II,  105. 
Waive  conversion  and  ratify  exchange  of  property  by  life  tenant.  Leonai'd 

V.  Oioen,  VIII,  567. 

ZdabiUtles. 

Carrying  out  contract  for  delivery  of  property  made  by  decedent.    Rocush 

V.  Ames,  III,  \0\. 
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EXECUTORS  AND  ADMINISTRATORS-(Contlnued). 
Charged  also  with  trust  duties.     White  v.  Ditwn,  TV,  580. 
Continuing  business  of  testator,  see  CoirriNUiNG  business. 
Debts  due  intestate  collected  in  another  state.    McPike  y.  McPike,  VIII, 

296. 
Demand  not  presented  till  it  can  be  filed  ou\j  as  matter  of  favor.    Brown 

V.  Forsche,  I,  607. 
Delivering  $1,000  U.  S.  5-20  bonds  worth  at  the  time  $1,200,  in  payment 

of  legacies  of  $1,000.     Spaulding  v.  Wakefield's  JSstaU,  II,  14. 
Deposit  of  fund  for  payment  of  expenses  of  administration,  such  fund 

being  unnecessary.     SpaiUcUng  v.  Wakefield's  Estate,  II,  14. 
Failing  to  show  how  much  bonds  brought,  chargeable  with  highest  market 

value.    Spaulding  v.  Wakefield's  Estate,  II,  14. 
Failing  to  show  how  much  interest  received  on  fund  deposited.  Spaulding 

V.  Wakefield's  Estate,  II,  14. 
Failure  to  invest  in  securities  designated  by  law.     Ward  v.  Kitclien,  I, 

865. 
Failure  to  take  legal  steps  to  collect  assets.  Gifford  v.  O'Connor,  VII,  225. 
In  respect  to  remainder  in  personalty  given  direct.    Posegatsy.  South,  VII, 

544. 
Judgment  against,  in  favor  of  testator.     Charles  v.  Jacobs,  I,  77. 
Mingling  assets  with  private  funds  and  using  for  individual  benefit.    Troup 

V.  Rice,  I,  18. 
Money  borrowed.    Merchants'  Nat.  Bank  v.  Weeks,  11,  145. 
Paying  claims  in  advance  of  order  of  court.    Bostel  v.  Moral,  VII,  627. 
Paying  mother  wages   of   her   deceased   son,  without   administration. 

Frazer's  Accounting,  III,  258. 
Personal  property  delivered  to  life  tenant.    Posegate  v.  South,  VII,  544. 
Promise  to  pay  heir  on  agreement  not  to  oppose  probate.    Bellnos  v, 

S&uoles,  IV,  529. 
Receiving  i-ents  accruing  after  death,  trustee  for  heir  not  creditors.   Evans 

V.  Hardy,  II,  391. 
For  rents  accruing  after  death  and  applied  to  payment  of  debts.     Evans  v. 

Edrdy,  II,  410. 
of  real  estate  in  another  state  and   proceeds  of  sale.    McPike  v. 

McPike,  VIII.  296. 
Sale  of  land  corruptly  or  negligently  for  less  than  value.    Matter  of  Cor- 

rington,  VI,  120. 
Surviving  partner,  also  executor,  having  funds  not  needed  to  pay  firm 

debts.     Gashie  v.  Htrrison,  III,  309. 
Use  of  land  of  heirs.    McPike  v.  McPike,  VIII,  297. 

—  For  losses. 

Acts  of  coexecutors,  see  Joint  Executors  and  Administbator. 

Avails  of  note  misappropriated  by  collection  agent.    McGlosky  v.  Oleason, 

IV,  101. 
Failure  of  private  bank.    Ifortoood  v.  Harris,  IV,  244, 
fund  deposited  in  individual  name.     Williams  v.  Williams,  in,  122. 
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EXECUTORS  AND  ADMIN8TRA  TORS— (Continued). 

Honest  mistake  in  retaining  stock  till  value  depreciates.     Troup  v.  lUce, 

I.  18. 
Investments  taking  funds  out  of  jurisdiction  of  the  court.     Ormiston  v. 

Olcoii,  II,  209. 
Omission  to  take  security  from  purchaser.    Bowen  v.  Shay,  III,  513. 
Misappropriation  of  securities  by  agent.    Carpenter  v.  Carpenter,  I.  448. 
Not  wholly  dependent  on  good  faith.    Spaulding  v.  Wakefield's  Estate,  II, 

14. 
Securities  stolen  from  bank  vaults.     Carpenter  v.  Carpenter,  1,  448. 
Securities  left  in  custody  of  person  entrusted  v^ith  them  by  the  testator. 

McCabe  v.  Fowler,  II,  126. 

Release  and  discharge* 

Authoritative  and  notorious  act  showing  transfer  of  property  to  himself  as 
trustee.     Crocket'  v.  Dillon,  III,  46. 

Decree  not  questioned  collaterally  though  reason  stated  insufficient.  Simp- 
son v.  Cook,  I,  27. 

Delay  of  creditor  in  presenting  claim.     Clifford  v.  O'Connor,  VII,  225. 

Distribution  bona  fide.     Ward  v.  Kitchen,  I,  855. 

Distribution  after  expiration  of  time  for  presenting  claims  without  special 
leave.    Brmon  v.  Forsehe,  I,  607. 

Legatee  joining  in  mortgage  of  lands  charged.     TMyer  v.  Finnegan,  III, 

360. 
Only  by  open  act  in  court.     White  v.  Ditson,  IV,  589. 
Payment  to  himself  as  guardian  under  void  decree.  Potter  v.  Ogden,  VIII, 

864. 

EXECUTOR  DE  SON  TORT. 

Cannot  convey  to  one  not  a  creditor,  title  to  personalty  valid  as  against 

subsequently  appointed  administrator.    Rockwell  v.  Young,  III,  471. 
Purchaser  from,  cannot  acquire  valid  title  by  limitation.    Eocktoell  v. 

Young,  III,  471. 
Selling  chattels,  purchaser  may  pay  administrator.  Rockwell  v.  Young,  III, 

471. 

EXECUTORY  DEVISE. 

Depending  on  non-execution  by  first  taker  of  absolute  power  of  disposition 

vested  in  him.     Van  Home  v.  Campbell,  IV,  409. 
Gift  depending  on  discretion  of  trustees,   not.     Tilden  v.  areen,  VIII, 

34 
Of  personal  property  not  defeated  by  prior  absolute  gift  without  words  of 

unlimited  power  of  disposal.     Read  v.  Watkins,  III,  483. 
On  devise  to  two.  both  dying  without  issue.     Binkham  v.  Blair,  I,  114. 
On  indefinite  failure  of  issue  void.     Hackney  v.  Smith,  VII.  343. 
To  non-existent  corporation.     Tilden  v.  Qreen,  VIII.  84. 
To  surviving  brother  or  brothers  on  death  of  devisee  in  fee  without  heirs 

of  body.     Summers  v.  Smith,  VII,  118. 
To  survivors  of  class  of  which  first  devisee  is  a  member,  not  too  remote. 

Summers  v.  Smith,  VII,  118. 
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EXEMPTIONS. 

See  Familt  Allowance. 

FAMILY  ALLOWANCE. 

Extent  of.    Fare  v.  Ifbre's  Estate.    VIII,  114. 

Absolute  property  of  widow  without  children.  Fore  v.  Fore's  Estate,  VIII, 

114. 
Widow  given  bequest  of  all  the  household  property  and  use  of  house. 

Frazer's  Accounting,  III,  268. 

FEDERAL  COURTS. 

Jurisdiction  over  settlement  of  estates.    Hayes  v.  Pratt^  VIII,  849. 
To  award  distribution.     Byers  v.  McAuley,  VIII,  444. 

FINDING. 

Sufficiency  of,  as  to  competency  of  witness.    Blyihe  v.  Ayres,  VIII,  493. 

FOREIGN  CORPORATIONS. 

Power  to  tike  charitable  bequests.     T/ie  University  v.  Tucker,  VI,  597. 

FOREIGN  EXECUTORS  AND  ADMINISTRATORS. 

See  also  Exbcutous  and  Ad.\(inistrators. 

Accounting  in  forum  of  appointment  pending  litigation  in  foreign  juris- 
diction.     Whittaker  v.  WliiUaker,  III,  53. 

Action  without  having  taken  out  letters  testamentary.  Patterson  v.  Pa- 
gan, III,  337. 

in  New  Jersey.     Hayes  v  Pratt,  VIII,  849. 

Bringing  assists  into  jurisdiction,  accounting.  Whittaker  v.  W/iittaker, 
III,  53. 

Conveyance  by.     Calloway  v.  Cooley,  VIII,  860. 

Judgment  against,  when  not  even  prima  evidence  against  domestic.    Price 

V.  Mace,  I,  78. 

Voluntary  appearance  by,  effect  of.     Braithwaite  v.  Hartey,  VIII,  671. 

FOREIGN  GUARDIAN. 

Right  of,  to  appointment  as  administrator.     Matter  of  Nichols,  VIII,  488. 

FOREIGN  JUDGMENT. 

See  also  Judgment. 

Against  administrator,  action  on.     Coates  v.  Mackey,  II,  181. 

when  not  evidence  of  assets.     Coates  v.  Mackey,  II,  181. 

Determining  interest  of  devisees  not  conclusive  as  to  real  estate.  McCart- 
ney V.  Osbum,  V.  594. 

Of  heirship  not  admissible  in  evidence  in  ejectment  against  one  not  a  party. 
Morin  v.  Railroad,  IV.  462. 

Determining  domicile  of  decedent,  conclusiveness.     Thomas  v.  Morisett, 

VI,  525. 

FOREIGN  LANGUAGE. 

Probate  of  will  in,  should  contain  translation.  Caulfield  v.  Sullivan,  II, 
48. 
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FOREIGN  PROBATE. 

See,  also,  Ancillary  Probate. 

Conclusive  effect  of.    Dickey  v.  Vann,  VI,  46. 

FOREIGN  TRUSTEE. 

Action  by.     Toronto  Oen.  Trust  Co.  v.  Chicago,  etc,,  R.  Co,    VII,  294. 

FOREIGN  WILL. 

Jurisdiction  to  determine  validity  of  bequest.     Van  GiUon  y.  Bania,  V, 

426. 
Bequests  in  excess  of  statutory  limitations.    Thomae  v.  Morrisett,  VI,  525. 

FUNERAL  EXl^ENSES. 

Approval  by  guardian  of  decedent  before  appointment  of  administrator. 

Samuel  v.  Estate  of  Thomas,  II.  100. 
Liability  of  husband  for.    Matter  of  Weringer,  VIII,  439. 
Only  such  necessary  expenses  as  cannot  properly  be  postponed  until  an 

administrator  is  appointed,  chargeable  against  estate.    JSamitel  v.  Estate 

of  Thomas,  11,100. 
What  included.     Samuel  v.  Estate  of  Tliomas,  II,  100. 
disbursements  for  dinner  and  horse  feed.      Shneffer  v.  Sha^effer,  II, 

278. 
Custom  of  ihe  neighborhood.    Shaeffer  v.  Shaeffer,  II,  278. 

FRAUD. 

In  sale  of  land  as  ground  for  collateral  attack.  Lynch  v.  Sanford,  VIII, 
26. 

Offer  to  allow  judgment.     Columbus  Watch  Co.  v.  Hodenpyl,  VIII,  316. 

Settlement  of  account  procured  by,  surcharge  in  court  of  ancillary  juris- 
diction.   Leach  Y.  Duckner,  III,  61. 

GIFTS. 

Intent  to  be  decided  by  facts  and  circumstances  proved.  Van  Houton  y. 
Post,  I,  422. 

GUARDIAN. 

See  also,  Foreign  Guardian,  Infant. 

Action  by,  barred,  effect  on  ward.     Culp  v.  Lee,  VIII,  128. 

Commissions  on  debts  of  ward  paid  to  guardian's  firm.    Burke  y.  Turner, 

II,  489. 

on  money  collected  and  used  by  guardiafl.    Burke  v.  Thirner,  II,  489. 

Compromise  between,  and  executor.     Culp  v.  Lee,  VIII,  128. 
Death  of  ward  terminates  authority.    Sommers  v.  Boyd,  VIII,  117. 

approval  of  funeral  expenses.     Samuel  v.  Estate  of  Thomas,  II,  100. 

Discretion  as  to  boarding  and  schooling  of  ward.     Oott  v.  Culp,  II,  64. 
Evidence  of  appointment.    Potter  y.  Cgden,  VIII,  364. 
Expenditure  for  clothing  of  female  ward.     Oott  v.  Culp,  II,  64. 
Father,  though  guardian  bound  to  maintain  minor,  if  able.    Burke  y. 

Turner,  II,  489. 
sanction  of  court  before  applying  income  to  support.    Burke  v. 

Tui-ner,  II,  489. 
Income  not  exceeded  without  adequate  reason.     Oott  v.  Culp,  II,  64. 
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GUARDIAN— (Continued). 

leave  to  use  principal  if  circumstances  require  it.     Chtt  v.  Oulp,  II 

64. 

Interest  on  money  not  actually  received,  delay  to  invest  not  unreasonable. 
€htt  V.  Gulp,  II,  64. 

Knowledge  of  misapplication  of  funds  by  predecessor  and  failure  to 
charge  on  settlement.     Burke  v.  Turner,  II,  489. 

Listing  property  of  deceased  ward  for  taxation.  Sommera  v.  Boyd,  VIU, 
107. 

Not  entitled  to  allowance  for  maintainance.    H6rton*s  Appeal,  II,  151. 

Placing  himself  in  loco  parentis  to  ward.     IIorton*8  Appeal,  II,  151. 

Purchasing  indirectly  at  his  own  sale.     White  v.  laelin,  I,  147. 

voidable,  not  void.     White  v.  Is  lin,  I,  147. 

notice  by  deed  to  guardian  from  purchaser.     White  v.  laelin,  I,  147. 

Reasonable  attorney's  fees,  paid  in  good  faith.     Burke  v.  Turner,  II,  489. 

Securities  received  from  predecessor  becoming  worthless  through  extra- 
ordinary depression.    Jack^s  AppecU,  II,  185. 

Acceptance  of  bonus  by,  does  not  make  loan  usurious.  Fellows  v.  Longyor^ 
III.  97. 

Void  mortgage  executed  under  order  of  court.  Bay  v.  McCHnnis,  III,  160. 

GUARDIAN  AD  LITEM. 

Attorneys  fees  and  disbursements  of.    Ford  v.  Foi^.  VIII,  589. 

HEIR. 

Action  by,  to  quiet  title  not  till  administration  closed.    Baxelton  v.  Borga/T" 

du8,  VIII,  556. 
Disinheritance  by  words  of  exclusion.    Dickison  v.  Dickuion,  VIII,  90. 
Trivial  legacy  not  beneficial  interest,  attesting  witness.    Smalley  v.  SnuU- 

ley,  I,  566. 

HEIRSHIP. 

Judgment  of,  in  probate  court  of  another  state.    Morin  v.  Railroad^  IV» 

462. 
Proceeding  to  determine,  who  may  appeal.    Blythe  v.  Ayers,  VIII,  498. 
Sufficiency  of  evidence  as  to  paternity.    Blythe  v.  Ayers,  VIII,  493. 

HOLOGRAPHIC  WILL. 

Copied  to  correct  errors  and  destroyed,  copy  defectively  executed.   Wil- 

bourn  v.  Shell,  II,  530. 
sufficiency  of  evidence  to  justify  probate.     Wilbourn  v.   SeheU,  II, 

520. 

contents  shown  by  parol.     Wilbourn  v.  Schell,  II,  520. 

Formalities  necessary.    Succession  of  Armant,  VII,  361 

Letter  mentioned  but  not  yet  written,  not  part.    In  re  SchUlaber,  VI,  70. 

Paper  written  and  signed  by  testator  and  folded,  as  codicil.    Perkins  y, 

Jones,  VI,  124. 
Signature,  place  of.    Succession  of  Armani,  VH,  861. 
Validity  not  affected  by  unsigned  attestation  clause.    In  re  SehiUaber,  VI, 

70. 
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HOMESTEAD. 

Right  not  affected  by  remarriage.    Fbre  v.  Fhn^s  Estate,  VIII,  114. 
by  settlement  and  distribution.    Ibre  v.  Foveas  Estate,  VIII,  114. 

HOMICIDE. 

Murder  of  ancestor  or  testator  by  legatee  or  distributee.    Higgs  v.  Palmer, 

VII,  329. 

HUSBAND  AND  WIFE. 

See  also  Married  Women. 

Debts  due  deceased  \^ife,  collecting  "without  administration.    Matter  of 
Lee,  VIII,  284. 

Estoppel  of  devisee  by  representations  of  husband.    Akin  v.  Kellogg,  VII, 
580. 

Husband  not  included  among  heirs  and  next  of  kin  of  wife.    Iifdn*s  Ap- 
peal, IV,  176. 

Husband  as  witness  on  will  contest.     Milton  v.  Huntei*,  I,  521. 

Not  relatives  within  statute  as  to  lapsing  of  bequests.  Kenniston  v.  Adams, 
VI,  223. 

Payment  of  legacy  to  husband  without  consent.    Kevins  v.  Gourley,  1 ,  58. 

Right  of  husband  to  personalty  on  intestacy  not  affected  by  Married 
Women's  Acts.    Robins  v.  McGlure,  IV,  486. 

by  acceptance  of  legacy  or  executorship.  Robins  v.  MeClure,  IV,  466. 

Wife  of  executor  as  attesting  witness.    Stetoart  v.  Harriman,  I,  95. 

ILLEGITIMATE  CHILDREN. 

Adoption  and  legitimation  under  law  of  domicile  of  father.     Blyihe  v. 

Ayres,  VIII,  495. 
Birth  and  recognition  of,  as  revocation  of  will.     Milbottrn  v.  Milboum, 

III,  544. 
Child  of  slave  mother  and  free  colored  man,  legitimation.     Seott  v.  Rciub, 

VIII.  83. 

Gifts  to  "sons"  naming  some  who  are  illegitimate.    Stewart  ^ir.  Stewart, 

I.  168. 

Legitimation  by  subsequent  marriage,  by  law  of  what  state  governed. 
Adams  v.  Adams,  VIII,  1. 

effect  in  other  states.     Miller  v.  Miller,  III,  294. 

marriage  invalid.    AdaTns  v.  Adams,  VIII,  1. 

invalidity  of  previous  divorce.    Adams  v.  Adam^,  VIII,  1. 

IMPLIED   DEVISE. 
See  Devise. 

INCOME. 

Gift  of,  as  devise  of  estate  in  the  land.    Monarque  v.  Monarque,  I,  494. 

for  a  specified  time  not  an  annuity.    Bartlett  v.  Slater,  V,  180. 

without  limitation,  gift  of  the  property.    Daseomb  v.  Martin,  VI, 

248. 

rule  applied  to  personal  property.    Sampson  v.  Randall,  II,  1. 

donee  for  life  entitled  to  actual  possession.    Sampson  v.  RandaU, 

II,  1. 
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INCOMiMContinued). 

fixed  sums  payable  out  of  rents  and  profits,  when  taking  part  of  the 

corpus  to  make  up  a  deficiency  authorized.    Delaney  v.  Van  Aulen,  II, 

837. 
Legatee  of,  for  life  with  power  to  use  principal,  and  devise  over  at  death, 

income  from  death  of  testator.    Ayer  v.  Ayer,  I,  604. 

of  residuary  or  aliquot  part.    Lawrence  v.  SeeuHty  Co.,  VI,  502. 

Proceeds  of  sale  of  right  to  subscribe  for  additional  stock  not.    Biddle's 

Appeal,  III,  442. 
of  part  of  franchise  and  permanent  property  of  corporation,  not. 

Vinton's  Appeal,  III,  231. 

INFANT. 

Action  by,  after  statue  of  limitations  has  run  against  guardian.     Cvlp  v. 

Lee,  VIII,  128. 
Allowance  to,  out  of  interest  on  legacy  payable  at  majority,  with  limitation 

over  in  case  of  previous  death.     FUnn  v.  Flinn,  III,  560. 
Appointment  of  special  guardian  before  service  of  citation.    Potter  v.  Og- 

den,  VIII,  864. 
Collateral  attiick  by,  on  judgment  confirming  sale  of  land.    Pdlmerion  v. 

Hoop,  VIII,  222. 
Compromise  between  guardian  of  legatee  and  executor.  Gulp  v.  Lee,  VIII, 

128. 
Decree  in  partition,  conclusiveness.    Sites  v.  Eldridge,  VII,  373. 
Money  loaned  guardian  on  void  mortgage  executed  under  order  of  court. 

Ray  v.  McOinnis,  III,  160. 
Service  of  citation.     Potter  v.  Ogden,  VIII,  364. 

INJUNCTION. 

To  restrain  waste.     TTie  University  v.  Thicker,  VI,  597. 

INNOCENT  PURCHASER. 

From  executor  or  guardian  purchasing  at  his  own  sale.     White  v.  Iselin, 

1,  147. 
Pledgee  from  executor  of  securities  of  estate.     Wood's  Appeal,  II,  285. 

INSANITY. 

See  also  Mental  Capacity. 

Burden  of  proving,  after  proof  of  due  execution  of  will.    Prear  v.  WiU 
liams,  I,  85. 

-. that  will  was  made  under  insane  delusion.     WiU  of  Cole,  I,  839. 

Caprice,  fretfulness  and  a  suspicious  and  irritable  temper,  Will  of  Blakely. 

Line  between  insane  delusion  and  the  unfounded  and  unreasonable  suspic- 
ion of  a  sane  mind.     WiU  of  Cole,  I,  339. 

Of  widow,  election  by  court.      Van  Steenwyck  v.  Wasfdntrn,  IV,  387. 

Partial  derangement  unconnected  with  the  testamentary  action.    Kings- 
bui^  V.  Whitaker,  I,  245  ;   WiU  of  CoU,  I,  839. 

Unfounded  prejudices  against  testator's  children.    Schneider  v.  Manning^ 
VI.  372. 
Presumptions. 

In  favor  of  sanity.     Will  of  Cole,  I,  389. 
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lN8ANITY-(Continued). 

In  favor  of  testator.     Chrisimn  v.  Chrisman,  VI,  156. 

Arising  from  proof  of  proper  execution.     Frear  v.  Williams,  1,  85. 

Order  appointing  guardian  for  testator  made  a  few  hours  after  executing 

will.     Rice  V.  Rice,  III,  128. 
Will  not  irrational  in  its  provisions.     Milton  v.  Hunter,  I,  521. 
Will  wise  in  its  provisions,  drawn  by  testator  subject  to  fits  of  insanity. 

Kingsbury  v.  Whitaker,  I,  245. 
jETidencse. 

Declarations  and  admissions  of  co-devisee.     Hayes  v.  Burkam,  I,  179. 

Delusions  not  influencing  provisions  of  will.     Rice  v.  Rice,  III,  128. 

Failing  to  show  that  will  was  influenced  by  the  insane  delusions.  Will  of 
Cole,  I.  839. 

Letters  written  by  testatrix.    Will  ofBlakely,  I,  284. 

Proof  of  insanity  prior  and  subsequent  tq  making  will.  Estate  of  Toomes, 
I,  275. 

Order  adjudging  testator  unflt  to  manage  his  affairs  and  appointing  guard- 
ian, made  a  few  hours  after  will.    Rice  v.  Rice,  III,  128. 

Periodical  epileptic  attacks  with  convulsions,  loss  of  consciousness  and  the 
usual  consequences.    Brown  v.  Riggin,  I,  238. 

temporary  pDcumonia  supervening  such  an  attack  with  fever  and 

delirium.     Brown  v.  Riggin,  I,  288. 

Statements  by  devisee  that  testator  mentally  incompetent.  Milton  v. 
Hunter,  I,  521. 

That  testator  under  guardianship  and  had  previously  been  declared  of  un- 
sound mind.    Estate  of  Johnson,  II,  524. 

INTEREST. 

See  also  Income,  Interest  on  Legacies. 

Accessions  on  bequest  of  specified  sum  out  of  share  of  father's  estate  to 

which  testatrix  entitled.     Smith  v.  McKittriek,  I,  49. 
Administrator  advaucing  money.    McPike   v.    McPike,  VIII,  297. 
Executor  mingling  assets  with  private  moneys  and  using  for  individual 

benefit.     IVoup  v.  Rice,  I,  18. 
Fund  loaned  by  executor  though  directed  to  let  it  remain  as  unproductive 

capital.     Whitwarth  v.  Ewing,  V,  469. 
Money  not  actually  receivi  d  by  guardian.     Oott  v.  Gulp,  II,  64. 
Highest  rate,  executor  failing  to  show  how  much  he  received  on  fund 

deposited,  and  whether  he  mingled  avails  with  his  own  funds.     Spauld- 

ing  V.  WakefielcTs  Estate,  II,  14. 
In  judgment  on  contract  payable  to  heirs.  Stevens  v.  Ftannagan,Yllh  260. 
Money  unnecessarily  deposited  to  create  fund.    Spaulding  v.  Wakefield's 

Estate.  II,  14. 
Notes  directed  to  be  treated  as  advancements.     Porter's  Appeal,  II,  284. 
Trustee  neglecting  to  invest  funds.    Lent  v.  Howard,  III,  109. 
INTEREST  ON  LEGACIES. 

Allowance  from,  legacy  payable  at  majority  wilh  limitation  over  in  case 

of  previous  death.     Flinn  v.  Flinn,  III,  560. 
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INTEREST  ON  LEGACIES-(Continued). 

Acceptance  of,  on  amount  of  original  principal  not  bar  to  claim  share  in 
increase  of  value.     Moruon  v.  New  York  Sec.  <fe  Tr.  Co.,  VIII,  513. 

Annuity  bears  interest  from  testator's  death.     Welsh  v.  Brown,  II,  221. 

Bequest,  payable  to  trustee  within  year  from  testator's  death  at  conven- 
ience of  executors.     Bartlett  v.  JSlater,  V,  180. 

Computed  from  year  after  probate  though  executor  unable  to  pay  before. 
Vermont  Baptist  Coitvention  v.  Ladd,  V,  205. 

From  one  in  loco  parentis.     Townsend^s  Appeal,  IV,  432. 

General  legacy.     State  v.  OrossUy,  I,  413  ;   Welsh  v.  Brown,  II,  221. 

In  lieu  of  dower.    Howard  v.  Francis,  I,  821 ;  Matter  of  Jlodgman,  VIII, 
472. 

In  satisfaction  of  debt.   Welsh  v.  Brown,  II,  226. 

Legacy  payable  within  eighteen  months  after  date.     Thorn  v.  Oarner, 
VI,  513. 

Specific  sum,  interest  payable  to  one  annually  for  life  with  gift  of  prin- 
cipal over.     Welsh  v.  Brown,  II,  221. 

To  an  adult  child.    Howard  v.  Francis,  I,  821. 

To  executrix  having  cash  on  hand  sufficient  to  pay  it.     Handy  v.  Collins, 
III.  670. 

To  grandchildren.    Howard  v.  Francis,  I,  821. 

To  a  minor  child.     Howard  v.  Francis,  I,  821. 

Waiver  by  acceptance  of  principal.    Matter  of  Hodgman,  VIII,  472. 
INTERPLEADER. 

By  executor  between  claimants  of  legacy  under  description  applicable  to 
both.     Morse  v.  Stearns,  II,  51. 

INTERROGATORIES. 

Striking  out.     Stewns  v.  Flannagan,  VIII,  260. 

INTESTACY. 

See,  also.  Descent  and  Distribution. 

As  to  interest  in  property,  of  which  testator  clearly  ignorant.  Strannord  v. 

Barnum,  1, 160. 
As  to  lapsed  and  void  devises.    Massey's  Appeal,  1,  307. 
As  to  lapsed  legacies  in  absence  of  residuary  clause.    Mills  v.  Nevhury,  V, 

318. 
As  to  void  devise  in  absence  of  evidence  of  intent  that  residuary  devisee 

shall  lake.     Rizer  v.  Pen-y,  III,  303. 

statute  that  will  shall  pass  all  real  estate.    Rizer  v.  Perry.  III.  303. 

By  death  of  husband  before  wife,  will  devising  estate  to  him  for  life,  with 

gift  over,  if  he  survive  testatrix      Qibson  v.  Seymour,  IV,  517. 
By  residuary  bequest,  with  power  of  sale  to  executor  in  trust  for  payment 

of  legacies  violating  statute.     Chamberlain  ▼.  Taylor,  V,  508 
Gift  of  residue  or  any  part  of  it  failing.     Burnet  v.  Burnet,  I,  539. 
Partial,  presumption,    Warner  v.  WiUard,  V,  298. 

INSOLVENCY. 

Of  estate,  effect  on  liability  of  administrator  carrying  out  contract  made 
by  decedent.     Roach  v.  Ames,  III,  104. 
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INSOLVENCY— (Continued). 

of  iosolvent  surety.    LovotU  v.  Estate  of  French,  II,  507. 

Of  executor,  as  ground  for  removal.    HeFadgen  v.  Council,  I,  458. 
Of  trustee  appointed  by  will,  as  ground  for  removal.   WMiams  ▼.  Nichols, 
V.48. 

INVESTMENTS. 

Careless  or  improvident,  liability  of  trustee.     Ordbb  v.  Young,  III,  265. 

Delay  of  guardian,  if  not  unreasonable.     Qott  v.  CvXp,  II,  64. 

Direction  that  partner  be  allowed  to  retain  testator's  share  of  capital  for 

specified  time  at  annual  interest.     Denike  v.  Harris,  II,  864. 
In  name  of  executor— improper.     Gilbert  v.  Welsch,  II,  802. 
Listing  for  taxation.    SommersY.  Boyd,  VIII,  107. 
Neglect  to  make  within  reasonable  time.    Lent  v.  Howard,  III,  109. 

six  months  reasonable  time.    Lent  v.  Howard,  III,  109. 

Executor  not  guarantor  of  safety.    McCcbbe  v.  Fowler,  II,  126. 
Supplement  funds  of  estate  with  others.    Barry  v.  Lambert,  IV,  149. 

Ho^^  made. 

Bank  stock  under  direction  to  put  legacy  at  interest.    Oilbert  v.  Wdsch, 

II,  802. 
Creator  of  trust  may  designate  security  or  dispense  therewith.     D^neke  v. 

Harris,  II,  864. 
Direction  to  put  legacy  at  interest  to  be  strictly  followed.     Gilbert  v. 

Welsch,  II,  302. 
Direction  to  invest  in  productive  funds  upon  good  securities.     Ward  v. 

Ketchen,  I.  855. 
In  stock  made  by  testator  and  retained  by  trustee.    Bowker  y.  Pierce,  II, 

109. 
Taking  funds  out  of  jurisdiction  of  court.     Ormiston  v.  Oleott,  II,  209. 
-•^  no  application  to  investment  made  by  testator.     Ormiston  v.  Oleott, 

II,  209. 
to  security  necessarily  taken  for  existing  debt.    Ormiston  y.  Oleott, 

II,  209. 
Specific  legacy  in  fund  designated  by  will.     Ward  v.  Ketchen,  I,  856. 
Unpaid  tax  as  incumbrance.     Graihe  v.  Young,  III,  265. 
Depredation* 

Apprehended,  in  stocks  in  which  a  specified  legacy  is  invested.    Ward  v. 

Ketchen,  I,  855. 
Caused  by  events  which  could  not  be  foreseen  or  controlled.     Crahb  v. 

Young.  III.  265. 
Honest  misUkein  retaining  stock  till.     Troup  v.  Rice,  I,  18. 
Securities  received  by  guardian  from  predecessor.    Jack's  Appeal,  II,  178. 
Apporttonmeiit. 

Accrued  interest  on  purchase  of  bonds.    Hemenway  v.  Hemenway,  III, 

429. 
Additional  stock  issued.    Brinley  v.  Groxc,  IV,  324. 
Gain  or  loss  on  sale  of  stock.  New  England  Trust  Co.  v.  Eaton,  IV,  868. 
Increase  in  value.  Monson  v.  New  York  Sec.  &  Tr.  Co.,  VIII,  512. 
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INVESTMENTS— (Continued). 

Dividends  payable  in  cash  from  earnings.    Richardson  v.  Rieluird»on,  IV, 

352. 
Net  interest  on  bonds  bought  at  a  premium.    Heineniouy  v.   Ilememcay, 

III,  429. 
Right  to  subscribe  for  additional  stock.    Brirdey  v.  Qrow,  IV,  824. 
Premiums  on  purchase  of  bonds.  New  England  Tr.  Go.  v.  Eaton,  IV,  3rf8. 
Profits  on  sale  at  termination  of  life  interest.  Matter  of  Oerry,  V,  55. 
JOINT  ADMINISTRATION. 

Not  compelled  against  protest  of  any  of  the  parties  thereto.     Brubacker's 
Appeal,  III,  16. 
JOINT  EXECUTORS  AND  ADMINISTRATORS. 

Duties. 

Not  affected  by  probate  in  different  states.     Iltiyes  v.  Pratt,  VIII,  349. 

One  failing  to  qualify,  power  of  sale.     Collier  v.  Grimesy,  II,  437;  Vernon 

V.  Conville,  Y,  184. 
Will  contemplating  sole  management  by  wife  until  remarriage.     MacDon- 

aid  V.  Hanna,  VIII,  433. 
IilabUities. 

Delivering  entire  management  of  estate  to  co-trustee,  losses  preventable  by 

diligence.    Earle  v.  Earle,  III,  445. 

Due  caution  in  respect  to  approval  of  and  acquiescence  in  acts  of  co- 
trustees.    Earle  v.  Earle,  III,  445. 

Each  principal  as  to  own  acts  and  surety  as  to  other.     Ca^kie  v. Harrison, 
III,  309. 

Funds  paid  to  and  mis-appropriated  by  co-executor.    Crop  v.  Williams,  II, 
479. 

Insolvency  of  co-executor,  misappropriation  of  part  purchase  price  paid 
on  joint  contract  of  sale.      Croft  v.  Williams,  II,  479. 

Joint  receipt  or  joint  release.    McKim  v.  Aulbach,  II,  253. 

Loan  by  one  on  individual  note  to  other  and  representation  that  money 
was  to  be  used  to  pay  debts  of  estate.     Croft  v.  Williams,  II,  479. 

Negligence  of  other  not  connected  with  or  contributing  to  misappropria- 
tion by  one.     Croft  v.  Williams,  II,  479. 

executors  also  trustee.     Ormiston  v.  Oleott,  II,  209. 

part  purchase  money  paid  to  one  in  presence  of  other  on  joint  con 

tract.     Croft  v.  Williams,  II,  479. 

wife  given  sole  control  by  will.  Mac  Donald  v.  Ilanna,  VIII,  432. 


Separate  bond,  loss  by  default  of  co-executor,  without  negligence  on  his 

part.     McKim  v.  Aulbach,  II,  252. 
Receipt  of  legacy  by  trustee  who  is  also  executor.     Anderson  v.  Earle,  I, 

472. 
JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

Devise  to  one  and  her  children.     Biggs  v.  McCarty,  III,  278. 

Direction  that  lands  be  equally  divided.     Huston  v.  Bead,  I,  501. 

Gift  of  income  to  four  daughters  to  be  divided  sliare  and  share  alike. 

Monarque  v.  Monarque,  I,  494. 
Joint  will  by.    Belts  v.  Haiper,  IV,  429. 
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JOINT  WILL. 

Tenants  in  common  way  unite  in.    BetU  v.  Harper,  IV,  429. 
To  lake  effect  on  death  of  survivor.    Herahy  v.  Clark,  II,  464. 

JUDGMENT. 

Against  administrator  as  evidence  of  assets  in  his  hands.  Coatee  ▼.  Ma^ekey, 

II,  181. 

in  action  in  another  state.    Braithtoaite  v.  Harvey,  YIII,  571. 

not  even  prima  facie.    Price  v.  Macer,  I,  73. 

Against  heir,  effect  of  equitable  conversion.    Eneherg  v.  Carter,  VII.  481. 

Against  person  appointed  executor.     Charlee  v.  Jacobs,  \,  17, 

Confirming  sale  of  land.    PaXmerton  v.  Hoops.  VIII,  222. 

Effect  of  motion  to  amend  void  decree.    Potter  v.  Ogden,  VIII,  864. 

In  action  to  construe  will,  taken  by  consent.  Monarque  v.  Monarque,  \, 
494. 

In  action  to  recover  fund  improperly  paid  by  administrator  c.t.a.  ap- 
pointed in  foreign  state.    Hayee  v.  Pratt,  VIII,  849. 

In  administering  estate  of  living  person  represented  deceased.  Melia 
V.  Simmons,  I,  143. 

Infant  bound  equally  as  adults.    Sites  v.  Ethredge,  VIII,  878. 

In  partition,  not  providing  for  contiogeiit  interests  of  unborn  remain- 
dermen.    Monarque  v.  Monarque,  I,  494. 

Not  against  administrator  personally  on  judgment  against  him  in  another 
state.     Coates  y.  Maekey,  II,  181. 

Not  lien  on  share  of  in  estate  which  executor  is  expressly  directed  to  sell 
after  death  of  widow.    Jones  v.  CaMweU,  II,  154. 

Of  heirship  in  probate  court  of  another  state.   Morin  v.  BaUroad,  IV,  462. 

On  debts  contracted  by  administrator.    iWc/t  v.  Sotoles,  VIII,  171. 

On  offer  to  allow.     Columbus  Watch  Co.  v.  Hodenpyl,  VIII,  316. 

Setting  aside  for  fraud.     Columbus  Watch  Co,  v.  Hodenpyl,  VIII,  816. 

JUDICIAL  SALES. 

Executor  purchasing  under  foreclosure  of  mortgage  by  him.    Locknytn  v. 

Beilly,  IV,  194. 
Executor  with  power  of  sale  purchasing  under  execution  against  testator. 

Marshall  v.  Carson,  IV,  201. 
Executor,  etc.,  purchasing  or  interested,  voidable.  White  v.  Iselin,  1,  147. 

JURISDICTION. 

Foreign  executor,  etc.,  bringing  assets  into  state.     Whittaker  v.  Whittaker, 

III,  58. 

Actions  in  regard  to  legacies  charged  on  land.    Williams  v.  Nichols,  V,  48. 
Of  action  to  set  aside  will  for  fraud  and  undue  influence.     Post  v.  Mason, 

III,  43. 
Administration  on  estate  of  living  person.    Melia  v.  Simmons,  I,  143. 
Administration,  petition  showing  non-residence  in  county  but  not  in  state. 

Estate  of  Moore  v.  Moore,  VIII,  100. 
Administrator  to  account  to  courts  of  state  of  administration.     Woodruff 

V.  Toung,  II.  407. 
Affected  by  division  of  counties.     Page  v.  Bartlett,  VIII,  465. 
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JURISDICTION— (Con  tinued). 

Admin istrator's  claim  for  maintenance  of  infant  difitributee.    Hyland  v, 

Baxter,  IV.  478. 
Custody  of  estate  acquired  by  administration.    Byers  v.  McAuley,  YIII, 

444. 
Interfering  with  administration  or  its  representative  witliin  state  whose 

courts  have  jurisdiction.     Woodruff  v.  Young,  11, 407. 
Of  administration,  acquired  on  qualification  of  administrator.  Ackerson  v. 

Orchard,  VIII.  525. 
Of  county  court  in  Nebraska  to  grant  administration.    Estate  of  Moore  y. 

Moore,  VIII.  100. 
Of  estate,  determined  by  domicile.     Sueceadon  of  Gaines,  VIII,  479. 
Of  probate  court  to  construe  will.     State  v.  Lelaml,  111,  118. 

on  application  for  probate.     Graham  v.  Burch,  VIII,  11. 

in  Michigan,  V,  135. 

Record  showing  absence  of  jurisdictional  facts.     Potter  v.  Ogden,  VIII, 

364. 
Revocation  of  letters  of  administration.     Munroe  v.  People,  II,  470. 
To  grant  administration,  presumption  on  collateral  attack.    Lyne  v.  San- 
ford,  VIII.  26. 
To  grant  letters  on  petition  of  agent  of  legatee.    RuseeU  v.  Hartt,  II,  297 
To  take  proof  of  will  of  non-resident  without  the  state.    Russell  v.  Hartt, 

II,  297. 
Validity  of  bequest  in  will  of  non-resident.     Van  Gieson  v.  Banta,  V, 

426. 

JURY. 

Right  to  on  appeal  from  grant  or  refusal  of  probate.    Schmidt  v.  Schmidt, 
VIII,  140. 
Question  for. 

Mental  capacity.     Chrisman  v.  Ghrisman,  VI,  156. 

Testator's  state  of  feelings  towards  those  benefited  by  the  will.     CanaMs 

Appeal,  I,  1. 
Effect  of  conflicting  testimony  as  to  genuineness  of  signatures.    Beadle  v. 

Alexander,  II,  173. 
Evidence  conflicting  as  to  alteration  being  made  before  or  since  execution. 

Uaynes  v.  Ilaynes,  I,  263. 
Special  verdict  if  alteration  is  made  after  execution  not  invalidating  will. 

Ilaynes  v.  Ilaynes,  I,  263. 

LACHES. 

Lapse  of  twenty  years  in  asserting  title  or  interest.    Bates  v.  Gillette,  VII, 

428. 
Not  imputed  to  vestry  obtaining  assent  to  gift  at  first  session  of  legislature. 

England  v.  St.  Getn-ge's  Parish,  I,  466. 

LAPSED  BEQUESTS. 

Death  of  annuitant  before  its  payment.   Anderson  v.  Hammond,  I.  545. 
Bequest  to  husband  "and  to  his  heirs  and  assigns  forever"  by  death  of 
husband  before  testatrix.    Kenniston  v.  Adams,  VII,  223. 


688  INDEX. 

LAPSED  BEQUESTS— (Continued). 

Common  law  rules  not  changed  by  Act.  Pa.  Apr.  8, 1838.     Massey'it  Ajh 

peal,  I,  307. 
Condition  precedent  unperformed.     Mills  v.  Newberry ,  V,  318. 
Contingent  estate  for  life  lapsing,  effect  on  contingent  remainder  in  fee. 

Robinson  v.  Female  Orphan  Asylum,  VI,  51. 
Devisee  for  life  and  remainderman,  dying  before  testator.         Wooley  v. 

Paxwn,  VII,  602. 
Devise  to  husband  providing  that  if  he  survived  testatrix  property  sliould 

go  to  another  and  husband  dying  before.     Qibson  v.  Seymour,  517. 
Gift  of  residue  or  any  part  of  it  failing.     Burnet  v.  Burnet,  I,  539. 
Husband  not  rehitive  within  statute  to  prevent.    Kennieton  v.  Adams,  VI, 

223. 
Intestacy  in  absence  of  residuary  bequest.  MUls  v.  Neuberry,  V,  818. 
Legacy  to  one  leaving  adopted  child.     Warren  v.  Prescatt,  VIII,  286. 
Pass  as- part  of  residuary  estate.     Burnet  v.  Burnet,  I,  539. 
Share  iu,  barred  by  acceptance  of  provision  in  lien  of  dower.     Master  of 

Benson,  IV,  17;  yfatter  of  II>dgman,  VIII,  472. 
Not  part  of  residuary  estate  unless  special  intent  apparent.      Massey's  Apr 

peal,  I,  307. 
To  one  or  her  descendants,  devisee  dying  without  issue  before  testator. 

Huston  V.  Rtod,  I,  501. 

LARCENY. 

By  agent  of  executor  and  trustees.     Carpenter  v.  Carpenter,  I,  448. 
LEASE. 

For  ninety  years  renewable  forever  by  life  tenant  with  power  to  make 
change  of  investments,  etc.     Collins  v.  McFhvish,  IV,  586. 

IiEQACY  TO  CREDITOR. 

Bequest  to  wife  in  lieu  of  dower  "or  any  other  claim  she  may  have  against 

estate."  Rusting  v.  Rusting' s  Adm'r,  V,  251. 
Declaration  of  testator  that  legacies  were  intended  as  payment.    Reymtlds 

V.  Robinson,  I,  583. 
Presumption  of  intention  to  satisfy  debt,  when  does  not  arise.      Rynolds 

V.  Robinson,  I,  583. 
LEGACY  TO  DEBTOR. 

Direction  to  cancel  notes  **  I  hold,"  applies  only  to  those  held  at  lime  of 

making  will.     Updike  v.  Thomas,  II,  81. 
not  to  those  of  firm  of  which  legatee  a  member.   Waterman  v.  Alden, 

VIII,  193. 
to  pay  of  indebtedness  of  brother  to  estate  of  husband  applied  to 

note  made  by  brother  in  name  of  another  as  agent.     Scott  v.  Neews, 

VII,  51i). 
Giving  all  books,  papers,  etc.,  relating  to  certain  claims  to  person  inter- 
ested, to  use  in  his  discretion,  not  a  release  of  claim  for  services  rendered 

in  connection  with  them.     Sloane  v.  Stevens,  VI,  1. 
Direction  to  release  all  claims  and  demands  against  persons  named  in  this 

will,  not  release  of  person  named  in  codicil  only.  Sloane  v.  Sevens,  VI,  1. 
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LEGACIES. 

See,  also,  Abatement  of  Legacies,  Ademption  of  Legacies.  Be- 
quests, Charge  on  Realty,  Conditions,  Cumulative  Bequests, 
Demonstrative  Legacies,  General  Legacies,  Interest  on  Lega- 
cies, Legacy  to  Creditor,  Legacy  to  Debtor,  Life  Estate,  Per- 
sonalty, Residuary  Bequests,  Specific  Legacies,  Trust. 

Acceptance  by  legatee  of  less  sum  than  due  after  dispute  as  to  interest. 
Vermont  Baptist  Convention  v.  Ladd,  V,  205. 

Direction  to  diminish,  by  amount  charged  on  testator's  books  against  lega- 
tee.    Robert  v.  Coming,  III,  178. 

Direction  to  put  at  interest  must  be  strictly  followed.  Gilbert  v.  WelscJia, 
II,  302. 

Gift  of  fixed  sums  payable  out  of  rents  and  profits;  taking  part  ol  the 
corpus  to  make  up  a  deficiency.    Deianey  v.  Van  Aulen,  II,  337. 

Overpayment  of,  action  for  refunding  barred  by  allowance  of  credit. 
Matter  of  Hodgman,  VIII,  472. 

Payment  by  note  of  devisee  accepted  by  legatee.  Nemtis  v.  Oourley,  I, 
53. 

Payment  of,  to  husband  of  legatee.     Nevius  v.  Gourley,  I,  53. 

Payment  of  disputed,  without  final  accounting  with  all  theparties.  Riggs 
V.  Cragg,  III,  891. 

Power  to  determine  time  and  amount  of  payments  conferred  on  executors. 
Pedinck  v.  Pedrick,  VIII.  425. 

Request  by  testator,  to  bookkeeper,  to  take  charge  of  boojts  of  estate  at  a 
fixed  salary  as  long  as  may  be  necessary.     Marker  v.  Smith',  IV,  525. 

To  one  or  his  descendants,  absolute  gift.    HustorY.  Head,  I,  501. 
Property. 

"  All  of  the  household  property  in  the  dwelling  house."  Frazer's  Account- 
ing, III,  258. 

''All  the  ready  money  I  may  have,  either  in  bank  or  elsewhere  at  my  de- 
cease," includes  legacy  collected  by  husband  after  execution  of  will. 
Smith  V.  Bureli,  III,  236. 

Certain  property  and  $3,000,  and  $2,000  more,  if  so  much  left  of  the  re- 
maining estate  of  testatrix's  husband.     Foster  v.  Smith,  VIII,  268. 

Dividends  and  income  of  certain  stocks  to  be  kept  as  a  permtment  fund, 
gift  of  stock.     Angell  v.  Springfield  Home,  VIII,  321. 

Everything  belonging  to  a  certain  store.     Kelly  v.  Richardson,  VIII,  897. 

Life  insurance  payable  to  wife,  or  in  event  of  prior  death  to  children,  does 
not  pass  as  her  personal  property.     Evans  v.  Opperman,  VII,  550. 

nor  under  bequest  of  her  interest  in  community  property.    Beans  v. 

Opperman,  VII,  550. 

Money  in  bank,  when  does  not  pass  by  bequest  of  all  personal  property 

with  specified  exceptions.     Kelly  v.  Richardson,  VIII ,  397. 

of  stock  and  everything  belonging  in  specified  store.    Kelly  v.  RicJ^ 


ardson,  VIII,  397. 

by  general  words,  such  as'/'  goods  and  chattels."   Peaslee  v.  Fletcher, 


VII,  217. 

Vol.  VIII-87 
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LEGACIES— (Continued). 

"  Ornaments"  includes  jewelry  used  for  personal  decoration.    In  re  Tray' 

lor,  VI,  67. 
Specified  sums  of  money,  "  the  income  only  expended  annually,"  absolute 

gift  of  those  sums  of  money.    DoMomb  v.  Marston,  VI.  248. 
Stock  bequeathed  to  testatrix,  but  not  standing  in  her  name.    AngeU  y, 

SpHngjUld  Home,  VIII,  321. 
Stock  in  a  bank,  in  which  testatrix  owned  no  stock,  but  in  which  she  had 

bonds  on  deposit.     Clark  v.  Atkins,  IV,  97. 
Use  of  homestead  and  furniture.    Angell  v.  Springfield  Home,  VIII,  321. « 

LIFE  ESTATES. 

See,  also.  Conditions,  Estate  In  Pee,  Investments,  Remainders. 
Devisee  of  estate  or  condition  must  pay  taxes.  Garland  v.  Garland,  II,  848* 
Executor  given  property  for  life,  trustee  for  other  beneficiaries.     Cum- 

mings  v.  Corry,  V,  223. 
Life  tenant  mingling  property  with  her  own.     Cox  v.  WiUe,  VIII,  356. 
Remainderman  may  maintain  suit  against  life  tenant  for  protection  of  his 

interest.     Goudie  v.  Johnston,  V,  351. 
Taking  clay  from  soil,  manufacturing  and  selling,  waste.     The  University 

V.  Tucker,  VI,  597. 

How  created. 

By  devise  "for  his  support  and  estate,   to  be  and  remain  bequeathed 

to  his  children.     Oj/ster  v.  Oyster,  III,  372. 
By  direction  that  p  rli<jn  of  a  share  be   invested  and  income  paid  to  lega- 
tee for  life,  with  gift  over  at  his  death.     Da^vies  v.  Dames,  VI,  361. 
By  direction  to  invest  fund  and  pa}'  interest,  with   limitation  over  in  case 

of  death  without  issue.     Pierce  v.  ITubbard,  VIII.  833. 
that  on  payment  of  interest  annually  on  wliat  he  owes,  he  be  not 

disturbed  in  his  possession  of  the  place.     Garland  v.    Garland,  II,  848. 
By  gift  to  one  "  for  and  during  his  life  and  after  his  death  to  his  sons  and 

their  heii-s."     Walker  v.  Lewis,  VIII,  413. 
By  limiting  remainder.     Goudie  v.  Johnnton,  V,  351. 
By  trust  to  apply  net  proceeds  among  children,  and  on  death  of  one  or 

more,  to  lineal  descendants.    Henderson  v.  Henderson,  V,  19. 
Devise  to  son  during  his  life  time,  and  after  his  death  to  the  heirs  of  his 

body  begotten  in  lawful  wedlock.    Millett  v.  Ford,  V,  384. 
By  gift  of  the  income  for  life.    Sampson  v.  Bamlcdl,  II,  1. 

"so  long  as  she  remains  the  widow."     Cooper  v.  Pogue,  II,  196. 

to  legatees  anil  the  survivors,  and  gift  of  fund  to  others.    Davis* 

Appeal,  III,  546. 
Use  of  property  to  wife,  income  to  four  daughters,  to  be  divided  between 

them  during  their  natural  lives.    Monarqtie  v.  Monarque,  I,  494. 
Devise  "  to  remain  hers  so  long  as  she  shall  remain  unmarried."    Nash  y. 

Simpson,  V,  357. 
Devise  •*  with  right  to  use,  sell,  or  otherwise  dispose  of,  and  the  income 
,  and  increase  thereof  according  to  will  and  pleasure  during  life  time." 

Stuart  V.  Walkei',  II,  89. 
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LIFE  ESTATE— (Coutinued). 

Remainder  for  life  in  specified  property  after  life  estate  of  wife,  codicil 

giving  remainderman  the  profits  of  the  estate  not  given  to  wife.     TJie 

(Tniversity  v.  Tucker,  VI,  597. 
Power  of  disposal*  effect  of  ■ 

Absolute,  annexed  to  gift  expressly  for  life,  with  limitation  over.     Stuart 

V.    Walker,  II,  79  ;  Hospital  Trust  Co.  v.  Commercial  Bank,  IV,  563. 
Bequest  for  life,  and  gift  over  of  remainder.    Smytfie  v.  Smythe,  VIII, 

553. 
Bequest  of  money  for  use  and  support  of  legatee  for  life,  and  gift  over  of 

any  part  remaining.     CopeHand  v.  Barron,  II,  190. 
Bequest  to  wife  *'  with  right  to  sell  the  estate  if  that  be  her  choice,  and 

after  her  death  the  property  to  be  parted  to  my  children."    Joiies  v- 

JoiiM,  V,  306. 
Conditional,   annexed  to  devise  not  stating  nature  of  estate,  with  a  limi- 
tation over.     Stuart  v.  Walker,  II,  79. 

annexed  to  express  gift  for  life.     Copeland  v.  Barron,  II,  190. 

authority  to  dispose  of  enough  for  support  if  necessary.    Morford  v. 

Biffenbach,  V,  135. 

for  the  own  use  and  benefit  of  devisee.    Walker  v.  Pritchard,  VI,  381. 

**  in  case  of  necessity  to  sell  any  part  of  the  estate  for  her  support 


and  maintenance."    Nash  v.  Simpson,  V,  357. 
Devise  for  life,  with  power  of  appointment  among  heirs.     Patnrk  v. 

Morehead,  II,  261. 
Devise  during  life  for  her  maintenance,  but  not  to  sell  the  same,  to  go  to 

•J.  M.  at  her  death,  if  any  remains.    Birmingham  v.  Lesan,  IV,  268. 
Estate  not  enlarged  unless  construction  absolutely  necessary.     Wetter  y. 

Walker,  I.  519. 

Charg^es  and  eonditioiis. 

Bequest  to  wife  during  life  or  widowhood,  with  gift  over  of  what  remains 

and  direction  that  she  bring  up  the  children.     Foote  v.  Saunders,  II,  78. 
Charge  on  legatees  to  provide  for  their  father  if  he  became  destitute. 

Johnson  V.  John4km,  II,  281. 
Condition  that  out  of  property,  devisee  shall  support  and  educate;  the 

children.     Estate  of  OeiHe,  V,  398. 
B%htfl  and  powers. 

Conveyance  by  tenant  for  life  with  power  to  convey  in  fee.    Baird  v. 

Boucher,  III,  467 

Increase  of  live  stock.    Leonard  v.  Owen,  VIII,  567. 

In  investments,  see  Investments. 

Interest  in  residuary  funds,  no  time  being  named,  from  what  time  com- 
puted.    Weldv.  Putnam,  I,  202. 

Lease  for  ninety-nine  years  renewable  forever,  under  power  to  make 
changes  of  investment  and  reinvestment.  Collins  v.  MdcTavish,  IV, 
686. 

Mortgage  of  fee  by  life  tenant.     Watkins  v.  Reynolds,  VII,  442. 

under  power  of  sale  and  appropriation  of  proceeds.    Hospital  Trust 

Co,  V.  Commercial  Bank,  IV,  563. 
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LIFE  ESTATE— (Continued). 

Personal  property  of  perishable  nature  given  for  life,  with  remainder, 

over.    Britt  v.  SmWi,  II,  87. 
Possession  of  personalty.     Pierce  v.  Sttdtcorthy,  VI,  254. 

unless  the  will  otherwise  provides.     Sampson  v.  BandaU,  11, 1. 

specific  bequest  over  at  her  death.     Britt  v.  Smith,  II,  97. 

right  to  use  and  consume  implies  right  to  possession.     Posegate  v. 

Smth.  VII,  544. 
gift  over  of  so  much  of  the  property  as  may  remain   unconsumed  at 

death  of  legatee.    Pdsegate  v.  South,  VII,  544. 
Under  general  residuary  bequest  of  real  and  personal   property  for  life, 

with  remainder  over.     Bannock  v.  Stacker,  II,  833. 
Possession,  bonds  unnecessary.    Martin  v.  Martin,  VIII,  829. 

court  may  require.    Sampson  v.  Bandall,  II,  1. 

life  tenant,  with  power  to  appropriate  if  necessary.    Estate  of  Oertle, 

V,  398. 
power  to  apply  to  use  any  part  of  principal,  if  she  thinks  it  neces- 
sary.    Pierce  v.  Stidtoorthy,  VI.  255. 
"  Privilege  of  occupying  so  much  of  the  house  as  she  may  need."    Inger- 

•oil  V.  Ingersoll,  III,  275. 
Power  to  dispose  "  of  so  much  as  she  may  need  or  wish  to  use  during  her 

life."  gift  over  of  anything  left.    Henderson  v.  Blackburn,  III,  450. 
Power  to  dispose  of  reversion.    Stuart  v.  Walkei\  II,  79. 
Residue  or  aliquot  part,  when  right  to  income  begins.    Lawrence  v.  Secu- 

rity  C7<>.,  VI.  562. 
Testator's  share  in  profits  of  copartnership  not  dissolved  by  death.  Heighe 

V.  Littig,  IV,  587. 
Sale  or  exchange  of  live  stock.     Leonard  v.  Choen,  VIII,  567. 
.  Devise  of  income,  with  such  part  of  principal  as  shall  be  necessary  to  give 

a  good  and  comfortable  support.     McKenzie  v.  Ashley,  VI,  303. 
what  included.     Cox  v.  Wills,  VIII,  856. 

LIFE  INSURANCE. 

For  benefit  of  insured,  assets  passing  under  will.     Harding  y.  Littlehall, 

VII,  39. 
In  mutual  benefit  society  not  disposed  of  by  will  contrary  to   by-laws. 

Holland  v.  Taylor,  VI.  536. 
•On  life  of  husband   to  wife,  and  in  the  event  of  her  prior  death,  to  their 

rhildren.     Evans  v.  Opperman,  VII,  550. 
Payable  "  to  the  devisees  or  heirs  at  law."     Alexander  v.  N.  W.  Masonic 

Aid  Assn..  \ll,  163. 
Passes  by  residuary  bequest  of  all  property.    Alexander  v.  K  W.  Mdsonie 

Aid  Assn.,  y  11,  leS. 
Testamentary  disposition  of.    Blouin  v.  Phaneuf,  VI,  826. 
When  policy  passes  by  residuary  clause.    Aveling  v.  North  Western  Ma» 

tonic  Aid  Assn. ,  VII,  12. 
LIMITATION. 

See,  also,  Limitation  op  Actionb. 
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LIMIT  ATIONHContlnued). 

Of  grant  of  administration.    Ly'M  v.  Sanford,  VIII,  26. 

Of  time  for  probate,  will  concealed.     Drake,  Appellant,  VI,  317. 

will  devising  real  estate  at  any  time  after  death.  Haddock  v.  Boston  & 

Maine  Railroad,  VI,  42. 

LIMITATION  OP  ACTIONS. 

Acknowledgment.     Braithwaite  v.  Harvey,  VIII,  571. 

Action  by  infant  after  statute  has  run  against  guardian.     Culp  v.  Lee, 

VIII,  128. 
Against  pretermitted  children  during  life  time  of  widow.  Thomas  v.  Black, 

VIII,  335. 
Filing  supplemental  complaint  substituting  defendants.    Hibemia  Sav, 

d  Loan  Soc.  v.  WackenremUr,  VIII,  415. 
In  favor  of  purchaser  from  executor  de  son  tort,    BoekweU  v.  Young,  III, 

471. 
On  bond  of  administrator.    Paige  v.  Bartlett,  VIII,  465. 
for  property  not  reported  or  accounted  for.    Nelson  v.  Barnett,  VIII, 

559. 
On  liability  of  devisee  for  money  which  he  is  directed  to  pay.    JStter  v. 

Oreenwalt,  III,  64. 
To  set  aside  judgment  confirming  sale  of  land.   Palmert4m  v.  Hoops,  VIII, 

222. 

LIMITATION  OVER. 

Alternate  in  case  of  marriage  of  devisee  with  and  without  issue,  devisee 

dying  unmarried.     Snyder  v,  Black,  VI,  552. 
Of  whatsoever  may  be  left  at  decease  of  devisee  uuder  absolute  devise, 

void  for  repugnancy.     Halliday  v.  Stickler,  VII,  212. 
On  death,  without  issue  of  beneficiary  under  trust  for  daughter  and  her 

heirs.     Slads  v.  Patten,  1,  346. 
of  one  to  whom  use  of  specified  sum  is  given  for  life,  principal  to  her 

children.    Bliven  v.  Seymour,  II,  447. 
On  intestacy  of  devisee  in  fee.     Afoore  v.  Saunders,  LI,  245. 
On  remarriage  of  husband,  devisee.    Bostwick  v.  Blades,  III,  864. 

LIMITED  ADMINISTRATION. 
See  Administkation. 

LOST  AND  DESTROYED  WILLS. 

Declarations  of  testator  that  he  had  written  will.  Mercer  v.  Mackin,  I, 
899. 

Evidence  insufficient  to  prove  fraudulent  destruction.  Estate  of  Kidder, 
V,  154. 

Proof  that  will  was  in  existence  at  time  of  death  of  testator  unrevoked,  and 
was  subsequently  lost  or  destroyed.     Forster's  Appeal,  I,  435. 

Holographic  will  destroyed  after  being  copied,  and  copy  defectively  ex- 
ecuted.    Wilbourn  v.  Shell,  II,  520. 

In  Illinois,  proved  by  testimony  of  single  witness.  Matter  of  Page,  V, 
657.- 
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LOST  AND  DESTROYED  WILLS— (Continued). 

Innocent  party,  in  establishing  will  destroyed,  with  connivance  of  heirs, 
not  required  to  prove  exact  language.     Anderson  v.  Irwin,  II,  116. 

Parol  evidence.     ForsUr^s  Appeal,  I,  428. 
MARRIAGE. 

After  invalid  divorce.     Adams  v.  Adams,  VIII,  1. 

As  revocation  of  will,  see  Revocation  op  Wills. 

Common  law,  between  slaves.    Scott  v.  Baub,  VIII,  82. 

Legitimation  of  child  by.    Adams  v.  Adams,  VIII,  1. 

Of  administratrix.     Cosffrote  v.  Pitm^an,  VIII,  580. 

Of  widow  does  not  affect  right  to  homestead.  Fin's  v.  Fore^s  Estate,  VIII, 
lU. 
MARRIED  WOMEN. 

See,  also.  Husband  and  Wife.  . 

Administration  on  estate  of,  leaving  no  child.    Matter  of  Lee,  VIII,  284. 

Claim  against  estate  of.    Shelton  v.  Hadlock,  VIII,  289. 

Funeral  expenses  of.     Estate  of  Weringer,  VIII,  439. 

Separate  equitable  estate,  no  particular  form  of  words  necessary  to  create. 
Robinson  v.  Randolph,  V,  447. 

inferred  from  provisions,  as  to  mode  of  enjoyment.  Robinson  v.  Ran^ 

dolph,  V,  447. 

Statute  conferring  testamentary  capacity,  no  repeal  of  provision  as  to  revo- 
cation by  marriage.    Brown  v,  Clark,  I,  510. 

MASTER  AND  SERVANT. 

Liability  for  injuries.     Cosgrove  v.  Pitnarn,  VIII,  680. 

MENTAL  CAPACITY. 
See  also  Insanitt. 
Ability  to  transact  ordinary  business  and  to  act  rationally  in  the  ordinary 

affairs  of  life.    Brawn  v,  Riggin,  I,  238. 
Aged  person  with  impaired  mind  and  memory.     Will  of  Ames,  I,  85. 
Burden  of  proof,  as  to.     Ohrisman  v.  Chrisman,  VI,  156. 
Capacity  to  understand  nature  of  transaction.      Young  v.   Ridenbaugh,  1, 

378. 
nature  and  extent  of  property,  and  persons  to  be  benefited.     Toung 

V.  Ridenbaugh,  I,  378. 
Eccentricity,  caprice,  fretf ulness,  and  a  suspicious  and  irritable  temper. 

WiaofBlakely,h2S^. 
Fact  that  testator  described  his  half  nephews  and  half   nieces  as  his 

brothers  and  sisters.    Drake* s  Appeal^  I,  227. 
Groundless  and  absurd  suspicious  against  person  nearly  connected  with 

him.     WiU  of  Cole,  I,  889. 
Instruction  as  to  what  is.     Will  of  Convey,  I,  90. 
Intoxication.     Key  v.  HbUoway,  I,  300. 

Lack  of,  at  time  of  execution  of  will  supplied  by  possession  at  time  of  re- 
publishing by  codicil.    Brown  v.  Riggin,  I,  288. 
Mental  and  physical  weakness  caused  by  age  and  sickness.    Schmidt  v. 

Schmidt,  VIII,  140. 
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MENTAL  CAPACITY— (Continued). 

Proper  to  be  considered  on  question  of  undue  influence.  WiU  of  Cole,  I,  90. 
Question  of  fact  to  be  determined  from  all  the  evidence.      Chrisman  v. 

Chrisman,  VI,  158. 
Reasonableness,  justice  or  propriety  of  provisions.    Schneider  y.  Manning, 

VI.  372. 
iSound  and  disposing  mind  defined.     Schmidt  v.  Schmidt,  VIII,  140. 
Testator  not  required  to  know  how  all  legal  questions  arising  under  will 

would  be  determined.     Foung  v.  Ridenbaugh,  I,  378. 
Unfounded  prejudices  against  testator's  children.     Schneider  v.  Manning, 

VI,  872. 
Presumptions. 
From  proof  of  inebriety.    Estate  of  Johneon,  II,  524. 

From  proof  of  proper  execution  of  will.    Frear  v.  Williams,  1,  85;  Key  v. 

Holloway,  I,  860. 
will  not  irrational  in  its  provisions.    Milton  v.  Hunter,  1,  621. 

Evidenoe. 

Amount  of  taxes  levied  on  estate.     Young  v.  Ridenbaugh,  I,  378. 

Delusions  not  influencing  provisions.    Rice  v.  Rice,  III,  128. 
Established  by  other  than  subscribing  witnesses.   Frear  v.  Williams,  I,  85. 
Letters  written  within  sixteen  months  prior  to  the  making  of  the  will  upon 

business  and  other  matters.     WiU  of  Blakely,  I,  284. 
Opinions  of  non-professional  witnesses  speaking  from  observation.    Rice 

V.  Rice,  III,  128. 
Order  made  few  hours  after  execution  of  will,  appointing  guardian  for 

testator.    Rice  v.  Rice,  III,  128. 
Proof  of  inebriety.     Estate  of  Johnson,  II,  524. 
Statements  and  declarations  of  testator.    Mooney  v.  Olsen,  I,  65. 
Statement  of  devisee  that  testator  was  mentally  incapable  of  making  a 

will.     Milton  v.  Hunter,  I,  521. 
Testator's  purpose  and  efforts  to  provide  for  daughter.      Kelleher  v.  Ker- 

nan.  III,  417. 
Testimony  of  priest  as  to  his  opinion.    Estate  of  Toomes,  I,  275. 
Testimony  of  nurses  and  attendants,  weight  of.     Brown  v.  Riggin,  1,  238. 
Weight  of  testimony  given  by  medical  experts.     Will  of  Blakley,  I,  284. 
Testator  under  guardianship.     Estate  of  Johnson,  II,  524. 

MERGER. 

Assignee  of  life  estate  of  husband  purchasing  land  of  wife  at  admin  is 
strator's  sale.     SheUon  v.  Hadloek,  VIII.  289. 

MISNOMER. 

Of  devisee,  legatee  or  beneficiary,  see  Deyiseb  and  Legates. 
In  certificate  for  public  land.    Lyne  v.  Sanford,  VIII,  26. 

ftlSTAKE. 

Apparent  upon  the  face  of  a  will  may  be  corrected,  but  not  mistakes 

claimed  to  arise  solely  on  extrinsic  evidence.    Jtuly  v.  Gilbert,  II,  39. 
Describing  property  by  correct  block  number  but  by  lot  number  not 

owned  by  testator.    Moi^and  v.  Brady,  I,  441. 
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MISTAKE— (C  ontinued). 

Describing  in  wrong  half  of  section.    Merrick  v.  Merrick,  II,  101. 

in  wrong  quarter.    Judy  v.  Gilbert,  II,  89. 

In  name  of  devisee  or  legatee,  see  Devisee  and  Leqateb. 
Omission  of  child  caused  by,  as  t^  legal  effect  of  matters  outside  of   will. 
Hurley  v.  O' Sullivan,  IV,  81. 

MORTGAGE. 

By  executor  or  administrator  yoid,  mortgagee  not  entitled  to  subroga  tion. 

Price  V.  Courtn^,  IV,  575. 
by  guardian  under  void  order,  constituted  claim  against  estate.     Bay 

V.  McGinness,  III,  160. 
By  devisee  of  land  charged.    Amherst  College  v.  Smith,  III,  828. 

legatee  joining.     Thayer  v.  Finnegan,  III,  860. 

Claim  arising  on  assumption  of,  is  not  provable  until  after  foreclosure. 

lerhune  v.  White,  II,  6. 
Foreclosure  pending  at  death  of  mortgagee.    Hihemia  Sav.  d  Loan  Soe, 

V.  Wackenreuder,  VIII,  478. 
Held  by  executor,  distributees  and  legatees  no  title.    Lockman  v.  Beilly, 

IV,  194. 

Of  fee,  by  life  tenant.     Watkins  v.  Beynolds,  VII,  442. 

Order  for,  to  specify  time  to  run  and  rate  of  interest.  Detroit  F.  d  M.  Ins. 

Go.  V.  AspiiuUl,  II,  166. 
Purchase  by  executor  under  foreclosure  by  him.    Lockman  v.  Beilly,  IV, 

194. 
Rights  under  not  barred  by  acceptance  of  provision  in  lieu  of  dower  and 

of  any  other  right  to  which  by  law  entitled  in  estate.   Bussell  v.  Minton, 

V,  125. 

To  pay  debts,  invalid  unless  orders  follows  statute.   Detroit  F.  <&  M  Ins, 

Co.  V.  Aspinall,  II,  166. 
Waiver  of  recourse  to  other  property  in  suit  for  foreclosure.     Hibemia 

Sav.  <fc  Loan  Soc.  v.  Wackenreuder,  VIII,  418. 

Under  Powers. 

General  power  of  sale  and  full  power  to  do  with  the  property  as  testator 

would,  if  living.     Price  v.  Courtney,  IV,  575. 

Of  sale  and  appropriation  of  proceeds.  Hospital  Trust  Co.  v.  Commer- 
cial Bank,  IV,  563. 

To  sell  and  convey  any  and  all  the  real  estate  at  any  time,  if  necessary  to 
secure  his  maintenance.    Hoyt  v.  Jacques,  I,  187. 

To  sell  and  dispose  of  property.     Stokes  v.  Payne,  II,  28. 

To  sell,  exchange  and  dispose  of,  as  donee  may  deem  necessary.  Faulk  v. 
DashUll,  IV,  81, 

MUNICIPAL  CORPORATIONS. 

Compelled  to  execute  charitable  trusts  on  which  it  holds  property.     Pey- 

nado  V.  Peynado,  V,  483. 
May  hold  property  in  trust  for  charitable  uses.    Peynado  v.  Peynado,  V, 

483. 
funds  given  for  the  purpose  of  education.     Piper  v.  Moulton,  II,  576. 
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MUNICIPAL  CORPORATIONS~(Continued). 

Town,  legatee  in  trust,  taxpayer  competent  subscribing  witness.    Marston 

et  al.  Petitioners,  V,  229. 
NEGLIGENCE. 

Acts  of  co-executor  not  connected  or  contributing  to  loss.     Croft  v.  Wil- 

Hams,  II,  479. 
Degree  of  care  and  diligence  required  of  executor  or  administrator  in 

managing  and  closing  estate.     Spaulding  v.  Wakefield's  Estate,  II,  14. 
-    Degree  of  care  and  prudence  to  be  exercised  by  executor.    McCabe  y. 

Fowler,  II,  126. 
Delivering  $1,000   U.  S.  5-20  bonds  worth  at  time  $1,200,  in  payment  of 

legacy  for  $1,000.     Spaulding  v.  Wakefield's  Estate,  II,  14. 
Failure  to  invest  funds  within  reasonable  time,  prima  fade.    Lent  y» 

Howard,  III,  109. 
Leaving  securities  in  custody  of  person  who  had  been  intrusted  with  them 

by  testator,  not.    McCabe  v.  Fowler,  II,  126. 
Payment  by  executor  of  premium  on  bond  deposited  to  create  fund  on 

which  to  draw  for  expenses.     Spaulding  v.  Wakefields,  II,  14. 
Securities  received  by  guardian  from  predecessor  becoming  worthless. 

Jack's  Appeal,  II,  178. 
NEGOTIABLE  INSTRUMENTS. 

Evidence  to  show  intention  as  advancement.     Fennell  v.  Henry,  III,  216. 
Given  to  testator  on  transfer  of  land.     Tiyup  v.  Bice,  I,  18. 
Indorsement  as  contingent  claim.     Curley  v.  Hand's  Estate,  11,  178. 
NEXT  OP  KIN. 

See  also  Descent  and  Distribution. 
As  devisees  and  legatees,  see  Devisee  and  Legatee. 
NON-RESIDENCE. 

Administration  on  estate,  assets  in  county.    BusseU  v.   Hart,  II,  297. 
no  property  in  state.    Matter  of  MaUory  v.  Burlington  &  Mo,  B.  B. 

Co,,  VIII,  486. 
Ancillary  administrator  who  is  also  administrator  at  the  domicile.     W7iite 

V.  Spaulding,  III,  847. 

Jurisdiction  to  take  proof  of  will.    BusseU  v.  Hartt,  II,  297. 

Jurisdiction  to  determine  validity  of  bequest  in  will  of.     Van  Gieson  y. 
Banta,  V,  426. 
NOTICE. 

Conveyance  to  gutirdian  by  purchaser  about  six  months  after  the  guard- 
ian's sale,  both  deeds  recorded  the  same  day.    White  v.  Iselin,  1, 147. 

Of  application  for  probate,  to  widow  and  next  of  kin.    Dickey  v.    Vann, 

VI,  46. 

Of  application  for  sale  of  land,  collateral  attack  on  ground  of  failure  to 

give.     Lyns  v.  Sanford,  VIII,  26. 
Of  claim  as  heir  against  will,  not  notice  of  claim  under  will.   Bates  v.  CHU 

Utte,  VII,  423. 
Of  proceedings  for  removal  of  administrator  living  in  jurisdiction.    White 

V.  Spaulding,  III,  847. 
Vol.  VIII-88 
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NOTICE— (Continued). 

Of  sale  of  land  to  pay  debts,  collateral  attack  on  ground  of  failure  to  give. 
That  executor  pledging  property  intends  to  misapply  the  money,  or  is 

applying  it  to  his  own  private  use.    Carter  v.  Manufacturer^  Bank,  1, 

193.     Lyne  v.  Sandford,  VIII,  26. 
NUNCUPATIVE  WILL. 

Words  reduced  to  writing  and  probated  not  the  words  spoken  by  the  testa* 

tors.     Bolles  v.  IlatriSf  I,  63. 
Made  nine  days  before  death.     GarroU  v.  Benham,  V,  889. 
Witness  must  understand  language  in  which  testator  spoke  and  in  which 

it  is  drawn.    JSuceession  of  Dauterice,  VII,  181. 
With  only  two  competent  witnesses.    Suceesnon  of  Dauterive,  VII,  181. 

OMITTED  CHILDREN. 

See  Pretermitted  Children. 
OPINION  EVIDENCE. 

Of  expert  based  on  hypothetical  case  formed,  in  part,  of  facts  of  which 

there  is  no  proof.     Will  of  Ames,  I,  85. 
Of  non-professional  witness,  as  to  mental  capacity.    Bice  v.  Bice^  III,  128 

of  priest.    Eetate  of  Toomee,  I,  275. 

ORDER. 

Insufficiency  of  evidence  as  to  jurisdictional  facts.    Morford  v.  Dief en- 
hacker,  V,  185. 
For  mortgage  to  pay  debt  m  ist  follow  statute.     Detroit  F.  <&  M.  Ine.  Co, 
V.  Aspinall,  II,  166. 

must  specify  time  to  run  and  rate  of  interest.     Detroit  F.  dt  M.  Ins, 

Co.  V.  AspinaU,  II,  166. 
For  sale  of  land,  conclusiveness.     Slielton  v.  Hadlock,  VIII,  289. 
PARENT  AND  CHILD. 

See,  also,  Adoption;  Illegitimate  Children;  Pretermitted  Cnm- 

DREN. 

Father,  though  guardiau,  bound  to  maintain  child.     Burke  v.  Turner,  II, 
489. 

must  procure  sanction  of  court  to  use  of  income.    Burke  v.  Turner, 

II.  489. 

Guardian  placing  himself  in  loco  parentis.    Horton^s  Appeal,  II,  151. 

Money  passing  from  parent  to  child.     Van  Houton  v.  Post,  I,  422. 
PARTITION. 

Infant  bound  by  judgment  in. 

Intervention  by  pretermitted  children.     Thomas  v.  Black,  VIII,  335. 

Judgmeni  failing  to  provide  for  contingent  interests  of  unborn  remainder- 
men.   Monarque  v.  Monarque,  1,  494. 
PARTIES. 

Guardian  ad  litem,    Paige  v.  Bartlett,  VIII,  465. 

Intervention  in  partition  by  pretermitted  children.  Thomas  y.  Black,  VIII, 
885. 

Other  parties  ordered  to  be  brought  in,  in  proceeding  to  remove  executor. 
Estate  of  Pike,  I,  882. 


INDEX.  699 

PARTIES— (Continued). 

Proceeding  for  sale  of  land,  joint  owner  of  share  succeeding  to  another 
Palmerton  v.  ffaaps,  VIII,  222. 

Plaintiir. 

Proceeding  for  removal  of  executor.    Estate  of  Pike,  1,  882. 

Executor,  in  action  for  construction  of  clause  disposing  of  real  estate,  not 
invested  with  a  trust  in  reference  to  the  subject  matter.  Dili  v.  WisTier, 
11,509. 

Legatee  or  distributee  in  action  to  construe  will.    Wager  v.  Wager,  III,  27. 

Not  heir-at-law  or  devisee  interested  solely  in  real  estate,  in  action  to  con- 
strue will.     Wager  v.  Wager,  III.  27. 

ITeeesflary  pjurUes* 

Action  on  contract  payable  to  heir.    Stevens  v.  Flannagan,  YIII,  260. 

Actions  to  recover  fund  improperly  paid  by  administrator  c.  t.  a.  appointed 

in  foreign  state.    Hayes  v.  Pratt,  VIII,  349. 
Action  to  recover  possession  of  property  conveyed  in  trust.    Bromley  v. 

Mitchell,  VIII,  229. 
Devisees  and  distributees  of  estate  holding  mortgage,  in  foreclosure  of  prior 

mortgage.    Loekman  v.  Beilly,  TV,  194. 
Heirs  and  representatives  of  deceased  heir  on  bill  to  settle  estate.    Paige  v. 

Bartlett,  Vni,  466. 
On  a  bill  to  contest  a  will,  legatees  and  devisees.     Brown  v.  Biggin,  1, 

288. 

PARTNERSHIP. 

See,  also,  CoNTiNnme  Bustnbss. 

Agreement  providing  against  dissolution  by  death.    Reighe  v.  Littig,  TV, 

537. 
Surviving  partner  as  executor.     Oaskie  v.  Harrison,  III,  309. 

PAYMENT. 

By  administrator  to  himself  as  guardian.    Pettier  v.  Ogden,  VIII,  864. 
Intent  with  which  money  passes  from  parent  to  child.   Van  Houten  v.  Post, 

I,  422. 
Of  his  own  debt,  by  personal  representative.     Miller  v.  Irby,  1,  592. 
Promissory  note  of  devisee  required  to  pay  legacy.    Kevins  v.  Gourley, 

1,58. 

PERPETUITIES. 

Bequest  for  charitable  institution,  to  be  incorporated  "as  early  as  practi- 
cable or  within  ten  years  after  decease".  Cruikshank  v.  Home  for  Fi'iend- 
less,  VI,  490. 

Bequest  to  church  to  be  kept  as  a  perpetual  fund  for  use  of  church.  Webster 
V.  Morris,  V,  158. 

Bequest  to  keep  lot  in  burying  ground  and  fence  around  it  in  good  order 
and  condition.    Piper  v.  Moulton,  II,  574. 

Directions  involving  delay  in  conversion  or  distribution  arising  from  neces- 
sity of  preliminary  acts.    Bobert  v.  Coming,  III,  178. 

Direction  that  no  division  be  made  till  youngest  child  becomes  of  age. 
Simpson  v.  Cook,  II,  27. 
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PERPETUITIES— (Continued). 

Discretion  to  defer  sale  not  exceeding  fixed  period.  Robert  v.  Coming,  HI, 

178. 
Executory  devise  to  survivor  of  class  of  which  first  devisee  is  a  member. 

Summers  v.  Smith,  VII.  118. 
Fund,  income  to  be  paid  to  children  for  life,  "or  to  the  heirs  of  any  of 

my  children."    Uandolph  v.  Randolph,  V,  406. 
Future  estates  limited  on  a  life  estate,  virith  absolute  power  of  appoint- 
ment, unexercised.     Mifflin  9  Appeal,  VI,  264. 
Gift  to  keep  in  repair  monument  and  fence  of  family  graveyard.    File  v. 

Beasley,  IV,  274. 
Power  of  alienation  not  suspended  by  creation  of  trust,  unless  sale  by 

trustee  would  be  in  contravention.     Robert  v.  Coming,  III,  178. 
suspension  during  minority  of  person  designated  in  the  instrument. 

Simpson  v.  Cook,  I,  27. 

death  of  that  person  during  minority.    Simpson  v.  Cook,  1,  27. 

Proviso  that  the  shares  given  to  daughters,  be  paid  to  trustees  to  hold,  for 

benefit  of  daughters  and  their  heirs,  according  to  discretion  of  trustees. 

Slads  V.  Flatten,  I,  846. 
Provision  for  fund  for  preservation,  embellishment  and  repair  of  monu* 

ment     Bates  v.  Bates,  III.  212. 
Remainder  to  children  of  life  tenant,  who  have  attained  or  shall  attain  age 

of  twenty-five  years,  and  issue  of  those  who  die  before.     Coggin*s  Ap' 

peal,  VI,  888. 
Restriction  in  gift  to  charity  that  income  only  shall  be  used.    Robert  v. 

Corning,  III,  178. 
Trust  for  the  aid  and  support  of  testator's  children  and  their  descendants, 

void.    Kent  v.  Dunham,  V,  14. 
Trust  to  be  distributed  among  grandchildren  and  issue  of  deceased  grand- 
children youngest  becomes  of  age.     WIteeler  v.  FeUowes,  V,  76. 
Use  of  fund  to  one  for  life,  principal  to  go  to  children,  witli  limitation 

over  in  the  event  of  death  without  children.     Bliven  v.   Seymour,  II, 

447. 
Use  of  property  to  wife  for  life,  income  to  daughters  for  their  respective 

lives,  remainder  to  their  respective  children.     Monarqxie  v.  Monarque, 

I,  494. 
Within  what  time  devise  must  be  limited  to  take  effect.    Slade  v.  Paiten, 

1,846. 
at  the  expiration  of  one  year  after  tne  oeath  of  a  person  living  at  the 

time  of  the  testator's  death.     Page  v.  FYaeefs  Exrs.,  I,  588. 

PLEADING. 

Answer  denying  allegations  of  objections  to  will.  Barney  v.  Hays,  VIII,  19. 

Bill  to  settle  estate  and  charge  executor.     Troup  v.  Rice,  I,  18. 

Credit  for  part  payment  under  foreign  judgment.    Braithwaite  v.  Harvey, 

VIII,  571. 
Petition  for  removal  of  administrator  "  for  the  non-performance  of  his 
duty."     White  v.  Spaulding,  III,  847. 
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PLE  iDlNG— (Continued). 

Thai  petitioner  is  a  creditor,  without  showing  how  he  became  such.  White 
V.  Spaulding,  III.  847. 

Multifariousness  ■ 

Bill  for  accounting  and  distribution,  charging  fraud  on  executrix  and  in. 

dividual  defendants  in  obtaining  property.     Woodruff' v.  Toufi^,  11,407. 
Bill  for  settlement  of  estate,  and  to  enforce  personal  litibility  of  representa- 
tives of  sureties  on  bond.    Paige  v.  Bartlett,  VIII,  465. 
PLEDGE. 

By  life  tenant,  with  power  of  sale  and  appropriation  of  proceeds.  Hospital 

Trust  Co.  V.  Commercial  Bank,  IV,  563. 
From  executor,  taking  with  notice.    Nugent  v.  Laduke,  III,  188. 

without  notice.     Wood^s  Appeal,  II.  285. 

Notice  or  knowledge  that  executor  intends  to  misapply  the  money,  or  is 

applying  it  to  his  own  private  use.     Carter  v.  Manufacturers*  Bank,  I, 

193. 
Power  of  executor.    Nttgent  v.  Laduke,  III.  188. 

of  administrator.    Merchant's  Nat,  Bank  v.  Weeks,  II,  145. 

Power  for  general  purposes  of  will.   Carter  v.  Manufacturers*  Batik,  I,  193. 

for  his  own  debt.     Wood*s  Appeal,  II,  285. 

To  secure  note  for  money  loaned  in  good  faith  on  representation  the  money 

was  wanted  for  the  settlement  for  the  estate.     Carter  v.  Manufacturers* 

Bank,  I,  198. 

POSTHUMOUS  CHILDREN. 

Grandchild  born  two  days  after  testator's  death,  gift  to  grandchildren 
living  at  the  time  of  his  decease.    Randolph  v.  Randolph,  V,  406. 

Child  *'left"  by  father  and  capable  of  inheriting.  Pearson  v.  Carlton,  III, 
388. 

Included  in  devise  to  children  of  another.     Culp  v.  Lee,  VIII.  128. 

Presumption  that  infant  was  in  ventre  sa  viere  at  testator's  death.  Ill,  278. 

Remainder  *' After  the  death  of  daughter  to  her  children  and  grandchil- 
dren, etc."     Cheever  v.  Circuit  Judge,  II,  60. 

POWERS. 

Of  alienation,  suspension  of.    See  Perpetuities. 

Executed  by  de:id  without  reciting  will.     South  v.  South,  IV  69. 

without  referring  to  it,  if  intention  appears.   Patterson  v.  Wilson,  V, 

26. 

Executor  after  paying  funeral  expenses,  debts  and  legacies,  donee  of  a 
power  in  trust.     Calkin  v.  Smith,  I,  154. 

Intention  to  execute,  how  to  appear.     Patterson  v.  Wilson,  V,  25. 

In  trust,  invalid  if  class  of  beneficiaries  not  designated  with  certainty. 
Tilden  v.  Green,  VIII,  34. 

Lease  renewable  forever  under  power  to  change  investments  and  reinvest- 
ments.    Collins  V.  MacTavish,  IV,  586. 

To  determine  time  and  amount  of  payments  to  legatee,  confirmed  by  will. 
Pednck  v.  Pedi-ick,  VIII,  425. 

To  execute  mortgage,  see  Mortgage. 
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POWERS— (Continued). 
Of  Appointment. 

Annexed  tu  life  estate,  effect  on  validity  of  future  estate.  Mifflin's  Ap- 
peal VI,  264. 

confers  power  to  alienate  fee.     Todd  v.  Sawyer,  VII,  64. 

Conflict  of  laws  as  to  execution.     Cotiing  v.  DeSarUges,  VIII,  258. 

By  general  bequest  in  Rhode  Island.     GoUing  v.  DeSartiges,  VIII,  253. 

Intent  to  execute,  from  what  not  presumed.  Cotiing  v.  DeSartiges,  VIII, 
258. 

Of  all  real  estate  not  disposed  of,  contingent  reversion  in  fee  expectant  un 

death  of  life  tenant  and  failure  of  issue.    Floyd  v.  Carow,  II,  499. 

Presumed  to  be  exercised  by  conveyance  of  fee  by  tenant  for  life.  Baird 
v.  Boucher,  III,  467. 

Of  Disposition . 

Bequest  of  personalty  for  life  with  power  to  manage  and  control,  not  abso- 
lute power.     Qoudie  v.  Johnston,  V,  851. 

If  necessary  for  support,  not  to  be  exercised  while  any  money  bequeathed 
by  the  will  is  available  for  that  purpose.  Morford  v.  DUffenhach,  V,  13.>. 

not  to  be  exercised  for  the  purpose  of  building  or  completmg  dwell- 
ing place.     Morford  v.  Diejfenbach,  V,  135. 

Reserved  in  ante-nuptial  agreement,  executed  by  will  previously  made. 
Osgood  V  Bliss,  V,  97. 
How  Given. 

Bequest  **during  her  natural  life  or  widowhood,  and  what  then  remains  to 

be  equally  divided  between  my  children."  l^hote  v.  Saunders,  II,  73. 
Gift  for  life  and  of  "whatever  shall  remain."  Ft^ote  v.  Saunders,  11,  73. 
Not  by  bequest  to  one  *'for  her  use  during  her  natural  life  time."  Uoudie 

V.  Johnston,  V,  351. 
Not  by  power  of  control  and  management.     Qoudie  v.  Johnston,  V,  351. 
Not  by  words  **  if  any  remains"  in  connection  with  gift  over,  life  tenant 

given  power  to  hold  *'  but  not  to  sell."    Birmingham  v.  Lesan,  IV,  268. 


Annexed  to  life  estate  with  remainder  over.    Smyths  v.  Smythe,  VIII,  558. 

As  evidence  of  intent  to  give  less  than  fee.     Foster  v.  SmiUi,  VIII,  268. 

Conditional,  annexed  to  devise  not  stating  nature  of  estate,  with  ^  limita- 
tion over.     Stuart  v.  Walker,  II,  79. 

estate  for  life  or  widowhood.    Nctsh  v.  Simpson,  V,  857. 

Devise  expressly  for  life  with  qualified  power.    Stuart  v.  Walker,  II,  79. 

Express  gift  for  life.    Hospital  Trust  Co.  v.  Commercial  Bank,  IV,  568. 

Construction  absolutely  necessary  to  uphold  manifest  general  intent.  Wet- 
ter V.  Walker,  I.  519. 

Unqualified,  annexed  to  devise  not  stating  nature  of  estate  with  limitation 
over.    Stuart  v.  Walker,  II,  79. 

-Extent* 

Annexed  to  life  estate  conferring  power  to  convey  absolutely.    Smythe  v. 

Smyth4f,  VIII,  558. 
Bequest  of  real  and  personal  property  to  widow  for  life  and  after  her 
death,  **  all  or  any  part  then  left "  to  children.    Estate  of  Oertle,  V,  398. 
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Limited  to  estate  of  life  tenant.    Jones  v.  Jones,  V,  806. 

Power  to  life  tenant  **  to  dispose  of  so  much  as  she  may  need  or  wish  to 

use  during  her  life,  and  after  death,  if  there  is  anything  left,"  a  gift 

over.    Henderson  v.  Blackburn,  III,  456. 

Of  Sale. 

Absolute,  executors  authorized  to  do  all  necessary  to  preserve  property 

until  sale.    Howard  v.  Francis,  I,  821. 
As  evidence  of  intent  to  charge  legacies  on  land.    Hoyt  y.  Hoyi,  II,  318 ; 

Lefeore  v.  Toole,  II,  403. 
*'  As  soon  OS  value  of  property  shall  recover  from  depression  of  the  war." 

Jennings  v.  I'eage  II.  8. 
Effect  of,  on  estate  of  trustee.    Matter  of  Tienken,  VIII,  157. 
Equitable  conversion  by.     Fahnestock  v.  Fahnestoek,  VIII,  348. 
not  unless  imperative  or  necessary  for  some  purpose  of  the  will. 

Parker  v.  Linden,  VI.  411. 
by  devise  of  proceeds  of  lands  directed  to  be  sold.    Byrnes  v.  Baer, 

II,  283. 

apparent  that  sale  was  intended  though  power  not  in  terms  impera- 


tive.    Power  V.  Cassidy,  I,  368. 
discretionary  power  of  sale  with  option  to  devisees  to  fake  part  of 

land  necessary  to  be  sold.     Peterson's  Appeal,  I,  187. 
Failure  to  execute  within  time  allowed  for  settlement  of  estate.    Fahne- 
stock V.  Fahnestock,  VIII,  343. 
For  object  whicli  cannot  be  accomplished.    Bates  v.  Bates,  III,  212. 
For  purpose  of  paying  bequests  and  leg^icics,  personalty  being  more  than 

sufficient.     Chamberlain  v.  Taylor,  V,  508. 
Honest  but  erroneous  exercise  of  discretion  as  to  time.  Jennings  v.  Teague, 

11,8. 
Rents  and  profits  intermediate  death  and  exercise  of.    Lent  y.  Howard, 

III.  109. 
Rights  of  pretermitted  children.     Worley  v.  Tai,lor,  VIII,  147. 
Sureties  of  executor  not  liable  for  proceeds.     White  v.  Ditson,  IV,  589. 
When  construed  as  direction  to  sell.    Fahnestock  v.  Fahiustock,  VIII,  343. 
When  sale  imperative.     Collier  v.  Grimesey,  II,  437. 
though  discretionary  as  to  time  of  sale,  if  general  scheme  requires 

conversion.    Lent  v.  Hotoard,  III,  109. 
-Hoi^  Given. 
Devise  "  after  payment  of  all  just  debts."     Worley  v.  Taylor,  VIII,  147. 

Direction  that  in  certain  contingency  land  be  sold  and  proceeds  divided. 

Collier  v.  OHmesy,  II,  437. 
Implied  from  directions  for  payment  of  all  gifts  in  money.     Webster  v. 

Morris,  V,  158. 
Implied  when  will  treats  entire  estate  as  personal  property,  directing  the 

payment  of  all  gifts  in  money.     Webster  v.  Morris,  V,  158. 
-By  Whom  Exercised. 


Not  by  administrator  c  t.  a.  unless  intention  appears  from  will.    Hodgin 
y  Toler,  V,  548. 
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To  devisees  in  trust  afterwards  designated  executors,  part  only  qualifying. 

De  Sausaure  v.  Lyons,  I,  295. 
To  executors  as  such  and  not  by  name,  removal  of  one.    Denton  v.  Clark, 

III,  356. 
Under  a  direction  that  in  a  certain  contingency  the  land  be  sold  and  the 

proceeds  divided.     Colliers  v.  Gnmsey,  II,  437. 
PRACTICE. 

Objections  to  referee's  report  filed  after  time  limited.     Me  Pike  v.  McPike, 

VIII,  296. 
PRECATORY  WORDS. 

Effective  as  creating  trust.     Colton  v.  CoUon,  VI,  11. 

Given  their  natural  and  ordinary  sense  unless  clearly  used  in  a  peremptory 

sense.     Mills  v.  Newberry,  VI,  318. 
In  connection  with  charitable  trusts.    Mills  v.  Newberry,  V,  318. 
PRESUMPTIONS. 

As  to  alteration  in  duplicate  will  necessary  to  make  it  a  counterpart  and 

noted  above  attestation  clause.     Crossman  v.  Crossman,  IV,  121. 
As  to  character  of  legacy  to  one  daughter  preceded  by  gift  of  gold  watch 

to  apother.     Bliten  v.  Seymour,  II,  447. 
As  to  jurisdiction  of  court  granting  administration.  Lyne  v.  Sanford,  VIII, 

26. 
As  to  sufficiency  of  evidence  as  to  domicile  on  probate.    Gorrigan  v.  Jones, 

VII,  582. 
From  attestation  of  witne-^ses.     Abbott  v.  Abbott,  I,  826. 
From  proof  of  genuineness  of  signature  of  subscribing  witnesses.    Beadles 

v.  Alexander,  II,  173. 
From  use  of  technical  terms  in  will  artistically  drawn.     Porter* s  Appeal, 

II,  234. 
Of  death,  from  absence.     Stockbridge,  Petitioner,  VI,  269. 
Of  due  execution  arising  from  attestation  clause.     Brown  v.  Clark,  I,  510. 
Of  extinguishment  of  debt  due  personal  representative.     Miller  v.  Irby,  I, 

592. 
Of  fact  of  signing  by  another  and  authority  to  sign  when  done  in  the  ab- 
sence of  the  attesting  witnesses.     Haynes  v.  Iluynes,  I,  263. 
Of  knowledge  of  contents  of  paper  from  proof  of  due  execution.     Key  v. 

Hollotmy,  I,  360. 
Of  revocation  from  proof  of  execution  of  will  and  that  it  cannot  be  found. 

Mereei*  v.  Mackin,  I,  899;  Foster's  Appeal,  I,  435. 
Of  satisfaction  of  legacy,  see  Ademption  of  legacies. 
That  alterations,  etc.  were  made  after  execution.  Toebbey.  WiUiams,  III,  883. 
in  testator's  handwriting  were  made  before  execution  of  will  or  of 

last  codicil.     Linnard's  Apj)eal,  II,  96. 
That  infant  was  in  ventre  sa  mere  at  time  of  testator's  death.     Biggs  v.  Mc- 

Carty,  III.  278. 
That  legacies  are  intended  to  be  paid  out  of  personalty  or  fail.    Bead  v. 

CatJiers,  11,  515. 
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Rebutting. 

Of  intention  to  cliarge  legacies  on  land  arising  from  introductory  words. 

Bead  v.  Gathers,  II,  515. 
Of  revocation  of  will  which  was  in  possession  of  testator  and  after  his 

death  cannot  be  found.     Foster's  Appeal,  I,  485. 

arising  from  marriage  and  birth  of  issue.     Qay  v.  Qay,  VI,  35. 

Prom  joint  receipt  or  joint  release.    McKim  v.  Aulbach,  II,  252. 

PRETERMITTED  CHILDREN. 

Children  named  or  provided  by  reference  to  another  will.     Oerrish  v. 

Oerrish,  I,  59. 
Children  of  first  wife  by  devise  to  second,  with  remainder  to  her  children. 

Thomas  V.  Black,  VIII,  835. 
Intent  to  omit  not  shown  by  extrinsic  evidence.     Thomas  v.  Black,  VIII, 

335. 
Intentional  omission  founded  on  mistake  as  to  legal  effect  of   matters 

outside  of  will.     Hurley  v.  O' Sullivan,  IV,  81. 
Intestacy  as  to.     Thomas  v.  Black,  VIII,  835. 

Object  of  statute  not  to  compell  actual  provisions.  Otrrish  v.  Oerrish,!,  59. 
Rights  to  intervene  in  partition  between  devisees.     Thomas  v.  ^^A;,  VIII 

835. 
Right  of.  not  affected  by  power  of  sale.     Worley  v.  Taylor,  VIII,  147. 
Statute  of  limitations  does  not  run  against,  during  life  time  of  widow. 

Thomas  v.  Black,  VIII,  835. 

PROBATE. 

See  also,  Ancillary  probate,  Revocation  op  probate. 

All  subscribing  witnesses  to  be  sworn.     Abbott  v.  Abbott,  I,  326. 

Ante  mortem,  statute  authorizing,  inoperative.      Lloyd  v.    Circuit  Judge, 

V,  1. 

Any  person  interested  may  apply  for.    Kemston  v.  Adams,  VI,  228. 
By  different  exepurors  in  different  states.     Hayes  v.  Pratt,  VIII,  349. 
Conclusive  as  to  will  of  personalty.     Post  v.  Mason,,  III,  43. 
Failure  to  give  statutory  notice  of  application.    Dickey  v.  Vann,  VI,  46. 
Exhibition  of  will  to  commissioners  to  take  testimony  in  foreign  country. 

Bussell  V.  Hart,  II,  297. 
In  court  of  domicile  after  refusal  of  court  in  state  where  executed.      StLC- 

cession  of  Gaines,  VIII,  479. 
In  jurisdiction  of  last  domicile.     Corrigan  v.  Jones,  VII,  582. 
Jurisdiction  of  courts  of  domicile.    Siiccession  of  Qaines,  VIII,  479. 
Not  subject  to  collateral  attack.     Piper  v.  Moulton,  II,  574. 
Of  codicil  apart  from  will.     Peppefs  Estate,  VIII,  247. 
Of  foreign  wills  tliough  containing  void  bequests.     Tliomas  v.   Morrisett, 

VI,  525. 

Of  one  part  only  of  will  executed  in  duplicate.     Grossman  v.  Grossman, 

IV,  121. 
Of  paper  not  in  form  complying  with  statutory  requirements.     WaU  v. 

Wall,  VI,  180. 

Vol.  Vm— 89. 
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Or  repugnant  codicil,  within  time  to  contest  will.  Watson  v.  Turner, 
VII.  15. 

Of  will  devising  real  estate,  at  any  time  after  death.  Haddock  v.  Boston  db 
Maine  Railroad ^  VI,  42. 

Of  will  in  foreign  language  should  contain  translation.  CauljUld  v.  Sul- 
livan, II,  43. 

Of  will  of  nonresident  dying  out  of  the  state.    Russell  v.  Ilartt,  II,  297. 

Original  will  in  possession  of  court  of  another  country.  Russell  v.  Hartt, 
11.  297. 

Paper  purporting  to  be  will  to  be  filed.    Keniston  v.  Adams,  VI,  223. 

Presumption  as  to  sufficiency  of  evidence  as  to  domicile.  Oorrigan  v. 
Jones,  VII,  582. 

Proceedings  for  re-examination  of  probate  under  General  Statute,  N.  H.^ 
175,  sec.  7.     Ste^cart  v.  narriman,  I,  95. 

Will  in  possession  of  court  of  another  country.    Russell  v.  Harit,  II,  297. 

Contest. 

Agreement  not  to  make.    Bellowes  v.  Sowles,  IV. 

All  material  facts  in  issue  to  be  heard  and  determ  ined  de  novo  as  though 
order  of  probate  had  not  been  made.    Ilaynes  v,  Ilaynes,  I,  263. 

Answer  denying  allegations  of  objections.     Barney  v.  Hays,  VIII,  19. 

Burden  of  proof  on  contestants  to  invalidate  the  will  as  established  by  or- 
der of  probate.    Ilaynes  v.  Baynes,  I,  263. 

By  public  administrator,  not.    Matter  of  Hickman,  VIII,  586. 

Codicil  is  a  will.     Watson  y.  Turner,  VII,  15. 

Costs  of,  executor  entitled  out  of  estate.     Phillips  v.  PMlHps,  IV,  258. 

Costs,  ttontest  appearing  to  have  been  made  in  good  faith.  Will  of  Cole, 
I,  339. 

Death  of  sole  beneficiary  before  testator.    Keniston  v.  Adatns,  VI,  223. 

Effect  of  failure  to  produce  one  of  the  subscribing  witnesses.  Abbott  v. 
Abbott,  I,  326. 

Executor  to  prove  only  formal  execution  of  the  will  in  the  first  place. 
Key  V.  Holloway,  1,  360. 

not  precluded  from  adducing  other  evidence  in  rebuttal.    Key  v. 

Holloway,  I.  360. 

Execut  )r  legatee  competent  as  witness.    Hays  v.  Ernst,  VIII.  381. 

Grantee  of  remainder  contingent  on  intestacy  of  life  tenant,  no  right  to  con- 
test will  of  life  tenant.     McDonald  v.  White,  VII,  7. 

Legatee  not  disqualified  to  testify  to  matters  that  must  have  been  equally 
within  knowledge  of  testator.    Scho field  v    Walkir,  V,  211. 

Order  of  probate  prima  facte  evidence  of  due  attestation,  execution  and 
validity.     Haynes  v.  Haynes,  I,  263. 

Proceedings  are  in  the  nature  of  an  appeal  from  the  order  of  probate 
Ilaynes  v.  Haynes,  I,  263. 

Promise  by  executor,  in  consideration  of  agreement  not  to  make.  Bellows 
V.  Soioles,  IV,  529. 

Recollection  or  veracity  of  a  subscribing  witness.  Haynes  v.  Haynes,  I, 
263  ;  Abbott  v,  Abbott,  I,  326. 
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Revocation  of  a  former  will  not  to  be  determined  in  proceedings  for 

probate  of  a  later  will,  which  does  not  in  terms  revoke  it.    Bimneon  ▼. 

Brown,  I,  461. 
Right  to  jury  trial  on  appeal.     Schmidt  v.  Schmidt,  VIII,  140. 
Testimony  of  both  subscribing  witnesses  not  necessary.     Webb  v.  Dye,  II, 

558. 

Refusal. 

As  bar  to  ancillary  probate.    Succession  of  Oaities,  VIII,  479. 

As  bar  to  application  for  probate  with  codicil  subsequently  found.  Barney 

V.  Hayes,  VIII. 
Appeal  by  executor,  though  all  parties  in  interest  settle  estate.     Cheever  v. 

Circuit  Judge,  II,  60. 

PROBATE  COURTS. 

Cannot  divest    rights   of   property  vested  under  proceedings   valid  on 

their  face.    Besancow  v.  Brownum,  J,  461. 
Collateral  attack  on  orders,  ou  ground  of  insufficiency  of  evidence,  afl  to 

jurisdictional  allegations.     Morford  v.  Dieffenbach,  V,  135. 
Equity  jurisdiction  in  settlement  of  accounts.    Matter  of  Covington,  YV, 

120. 
Jurisdiction  of,  in  Michigan,  in  probate  matters.     Mcrford  v.  Dieffenbach, 

V,  135. 
To  construe  will.     Ill,  118. 

PROMISSORY  NOTES. 

See  Negotiable  Instruments. 

PUBLIC  ADMINISTRATOR. 

Not  entitled  to  contest  probate.    Master  of  ffeikman,  VIII,  586. 

PUBLIC  LANDS. 

Certificate  issued  to  heirs  or  representatives.    Lyne  v.  Sanford,  VIII,  26. 
Misnomer  fn  certificate.    Lyne  v.  Sanford,  VIII,  26. 

PUBLICATION. 

Afiirmative  answer  to  question.    Estate  of  Johnson,  II,  524. 

Of  will  signed  by  subscribing  witness.     Estate  of  Toomes,  II,  275. 

REAL  ESTATE. 

See  After  Acquired  Realty,  Charge  on  Real  Estate,  Debts  ov 

Decedent,  Power  op  Sale,  Sale  to  Pay  Debts. 
Not  passing  by  residuary  gift  of  balance  of  money.    Stannard  v.  Barnum, 

I,  160. 
Passing  by  bequest  of  surplus.     Shuniate  v.  Bailey,  VIII,  276. 
by  residuary  bequest  of  all  property  and  estate.    Cliapman  v.  Chick, 

V,  310. 
Specifically  devised  but  sold  by  testator.    Emery  v.  The  Union  Society,  VI, 

380. 

RECEIVER. 

Appointment  in  proceeding  to  establish  will.    Bryan  v.  Moving,  V,  8. 
Insolvency  of  party  in  possession  not  shown.    Bryan  v.  Moving,  V,  8. 
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REFORMATION. 

Of  description  in  will.    JSturgU  v.  Work,  VII,  28. 

RELEASE. 

By  legatee,  consideration  paid  by  testator.    Allen  v.  Allen,  I,  479. 

RELIGIOUS  USES. 

See  Chakitable  Bequbsts. 

REMAINDERS. 

See,  also.  Devise  and  Legacy,  Conditional  Li-tfiTATiONS,  Contingent 
Interests,  Executory  Devise. 

Limited  on  a  contingent  remainder  for  life,  taking  effect  though  the  prior 
gift  does  not.    Robieon  v.  Female  Orplian  Asylum,  VI,  61. 

On  previous  remainder  for  life  to  children  of  life  tenant,  be  having  no 
child  at  date  of  will,  nor  at  death  of  testator.  Hovey  v.  Ndlis,  VIII,  602. 

Remoteness  of  contingency  on  which  one  of  two  oi  more  alternative  re- 
mainders limited.     Walker  v.  Lewis,  VIII,  413. 

Sale  of  vested  remainder  subject  to  open  and  let  in  after  born  children. 
Hovey  v.  Nellis,  VIII,  60?. 

To  children  of  life  tenant  who  have  attained  or  shall  attain  the  age  of 
'  twenty-five  years  and  the  issue  of  those  who  shall  die  under  that  age. 
Coggings  Appeal,  VI,  338. 

How  given' 

Bequest  with  right  to  sell  if  that  be  her  choice,  and  after  her  death  the 

property  to  be  parted.     Jones  v.  Jones,  V,  806. 
Devise  to  one  "and  so  to  his  heirs  and  assigns  forever."  Kenistonv.  Adams, 

VI.  228. 
Devise  to  one  for  life,  and  if  he  has  any  lawful  heirs,  to  them  or  any  of 

them  he  may  think  proper.    Patrick  v.  Morehead,  II,  261. 
Gift  of  so  much  as  shall  remain  unconsumed  at  death  of  life  tenant.   iW- 

gate  v.  /South,  VII,  544. 
at  death  of  devisee  for  life  with  right  to  use,  sjll  or  otherwise  of  the 

same  and  the  income  and  increase  thereof.    Stuart  v.  V/alker,  II,  79. 
On  devise  to  husband  if  he  survived  testatrix.     Gibson  v.  Seymour,  IV, 

517. 

Tested. 

Devise  in  trust  for  wife  for  life,  and  after  her  death,  or,  if  she  dies  before 
him,  on  his  decease  to  be  divided  among  children  with  substitution  of 
issue  of  deceased  children.    Johnes  v.  Beirs,  VII,  436. 

Direction  for  sale  on  death  of  surviving  child  and  proceeds  divided  among 
issue  of  children.    Ballentine  v.  Wood,  V,  244. 

Limitation  over  on  death  of  life  tenant  or  his  refusal  to  occupy.  Conger  v, 
Lme,  VII,  189. 

Limited  on  trust  for  life  of  widow.     Matter  of  Tienken,  VIII,  167. 

To  be  divided  at  death  of  wife  among  children,  issue  of  deceased  child 
standing  in  place  of  the  parent,     Gibbens  v.  Gibbens,  V,  92. 

To  heirs-at-law  of  beneficiary  under  trust  to  pay  interest  and  so  much  of 
principal  as  may  be  necessary.     Evans*  Estate,  VIII,  390. 
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Contingent* 

At  expiration  of  life  estates,  to  certain  children  named  and  to  such  other 

children  of  the  same  person  as  shall  then  be  living.     Smith  v.  Rice,  II. 

831. 
In  trust  after  life  estate  in  mother,  issue  of  deceased  child  to  tAke  share  of 

parent.     Reid  v.  Walbaeh,  VIII.  131. 
On  life  estate  in  daughter,  to  their  children  or  their  descendants.   Bates  v. 

Gillett,  VII,  423. 
To  children  of  life  tenant  who  have  attained  or  shall  attain  specified  age 

and  issue  of  those  dying  before.     Goggins'  Appeal^  VI,  338. 

Who  Entitled. 

Children  of  life  tenant,  as  class  subject  to  fluctuations.     FranJdiu  v. 

Franklin,  VIII,  183. 
Devise  to  one  during  his  lifetime  and  if  he  has  any  lawful  heirs,  to  them 

or  any  of  them  he  may  think  proper.    Patrick  v.  Moreliead,  II,  261. 
Direction  for  sale  and  distribution  among  issue  of  children  on  death  of 

surviving  child.    Ballentine  v.  Wood,  V,  244. 
Heir  a   contingent  remainderman  dying  before    remainder    vests    take 

nothing.      Bates  v.  Gillett,  VII,  428. 
To  heirs,  on  death  of  daughter  without  issue.    Pierce  v.  Hubbard,  VIII, 

333. 

Rig^hts  of  Remaindermen. 

Contingent   interests  of  unborn  remaindermen,  effect  on,  of  judgment. 

Monarque  v.  Monarque,  I,  494. 
on  intestacy  of  life  tenant,  grantee  of  remainderman  no  right  to  con- 
test will  of  life  tenant.     McDonald  v.  White.  VII,  7. 

remainderman  entitled  to  injunction  to  restrain  waste  though  con- 


tingency has  not  happened.     Tlis  University  v.  Tucker,  VI,  597. 
After  life  estate  with  power  of  disposal.    Stuart  v.  Walker,  II,  79. 
Suit  against  life  tenant  for  protection  of  interests.  Goudiey.  Johnston, 

V,  351. 

REMOVAL  OF  CAUSE. 

Into  chancery  court,  county  divided.    Paige  v.  BarUett,  VIII,  465. 

REMOVAL  OP  EXECUTORS  AND  ADMINISTRATORS. 
Wisconsin  statute  relating  to.     Estate  of  Pike,  I,  332. 

discretion  of  court  under.    Estate  of  Pike,  I,  882. 

Power  of  court  in  absence  of  statutory  authority.    Munroe  v.  People,  II, 
470. 

Grounds  Of* 

Acrimonious  and  hostile  feeling  between    the  executor   and   testator's 

widow.     Estate  of  Pike,  I,  332. 
Lack  of  diligence,  care,  foresight  and  caution.     McFadgen  v.  Council,  I, 

453. 
Failure  to  complete  administration  within  time  allowed.     Ford  v.  Fbrd, 

VIII,  589. 
Failure  to  give  bonds.    McFadgen  v.  Council.  I,  453. 
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REMOVAL  OP  EXECUTORS  AND  ADMINISTRATORS— (Continued). 
Failure  to  make  annual  statement.     McFadgen  v.  Council,  I,  453. 
Insolvency  of  executor.     McFadgen  v.  Council,  I,  453. 
Marriage  of  administratiz.     Cosgrove  v.  Pitman,  VIII,  530. 
Nonpayment  of  debt.     McFadgen  v.  Council,  I,  458. 
And  acquisition  from  heirs  of  land  on  which  it  has  a  lien.     Mutroe  v. 

People,  II,  470. 
Non-residence  of  principal  administrator  not  ground  for  his  removal  as 

ancillary.     White  v.  Spaulding,  III,  847. 
Repayment  of  money  borrowed  for  purposes  of  estate.      McFadgen  v. 

Council,  I,  453. 
Slight  departure  from  duty.     McFadgen  v.  Council,  I,  453. 
Use  of  personal  estate  by  executor,  husband  of  sole  legatee.    McFadgen  v. 

Council,  I,  453. 


Allegation  of  non-performance  of  duty  not  sufficiently  specific.     White  v. 

Spaulding,  III,  847. 

/       that  petitioner  is  a  creditor  of   deceased.       White  v.   Spaulding, 

'  III,  847. 
Ancillary  administrator,  who  may  petition.      White  y.   Spaulding,  III, 

347. 
Notice  of  application  served  personally  on  administrator  and  on  heir  at 

law.     White  v.  Spaulding,  III,  347 
Institution  of  proceeding  by  any  person  interested  in  estate  independently 

of  others.     Estate  of  Pike,  1,  332. 
Other  parties  ordered  to  be  brought  in.    Estate  of  Pike,  I,  882. 

RENTS  AND  PROFITS. 

Accruing  after  death  go  to  heir.     Evans  v.  Hardy,  II,  397. 

administrator  receiving,  trustee  for  heirs,  not  creditors.      Evans  y. 

Hardy,  II,  391. 
application  by  administrator  to  payment  of  debts.  Evans  v.     Haidy, 

II.  891. 
Devise  of,  with  direction  for  sale  when  one  of  legatees  attains  his  majority 

and  for  distribution  among  same  persons.     Collier  ▼.    Orimesy,  11,  437. 
Intermediate  death  and  exercise  of  power  of  sale  belong  to  holder  of  legal 

title.    Lent  v.  Howard,  III,  109. 

RENUNCIATION. 

By  executor,  cannot  be  compelled. 

By  trustee,  evidenced  by  payment  to  co-executor  as  trustee.      Anderson  y. 
Earle,  I,  472. 

REPUBLICATION. 

By  codicil.    Hatcher  v.  Hatcher,  V.  489;  Barney  v.  Hays,  VIII,  19. 

remedying  lack  of  mental  capacity  at  time  of  execution  -of  wllL 

Brown  v.  Riggin.  I.  238. 

RESIDUARY  BEQUEST. 

See,  also.  Bequest,  Devise,  Leoact. 
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RESIDUARY  BEQUEST-(Continued). 

Ademption  of,  by  subsequent  advance.    Allen  v.  AUen,  I,  479. 

Construction  of.    Angellv.  Springfield,  VIII,  821. 

Effect  of  words  of  exclusion  in  previous  clause,  right  of  heir  under. 
\  Dickinion  v.  Dickinson,  VIII,  90. 

Greneral  devise,  e.xcept  as  to  after-acquired  property.  Kdly  v.  Bichard- 
son,  VIII,  397. 

Life  legatee's  interest  in,  no  time  being  named.  Weld  v.  Putnam ,  I  202; 
Lawrence  v.  Security  Co.,  VI,  502. 

Possession  of  personalty  under  bequest  of  life  estate,  with  remainder  over. 
Lrannock  v.  Stocker,  II,  383. 

Property  given,  not  subject  to  trust  created  by  previous  clause  as  to  prop- 
erty hereinbefore  given.    Beid  v.  Walbac/i,  VIII,  131. 

Sale  of  personal  property  of  perishable  nature  given  one  for  life,  with  re- 
mainder over.    Britt  v.  Smith,  II,  78. 

What  is  a  general  residuary  bequest.    Biker  v.  CorntoeU,  VI,  415. 

Bequest  of  certain  household  goods,  "  together  with  the  residue  not  here- 
inbefore named,"  not.    Foster  v.  Smith,  VIII,  268. 

When  a  general  legacy.    EngUind  v.  Prince  Oearge's  Parish,  I,  466.  * 

What  passes. 

See,  also.  After  Acquired  Rbaltt,  Lapsed  Bequests,  Void  Bequest. 
"All  the  rest  and  residue  of  my  property  and  estate  of  every  description 

and  wherever  situate,"  to  one  **  and  her  heirs  forever."    Chapman  v. 

C7A»cAr,VI,  310. 
Amount  deposited  with  trustee  to  pay  annual  interest  to  a  beneficiary  for 

life,  principal  payable  to  testator.     Mimt  v.  Baker,  VII,  43. 
By  general  residuary  clause.     Biker  v. .  CarnweU,  VI,  415. 

every  interest  of  testator.     Floyd  v.  Caraw,  II,  499. 

Carries  proceeds  of  land  specifically  devised,  but  sold  by  testator.    Emery 

V.  The  Union  Society,  VI.  330. 

"  Estate"  applied  to  realty  and  "  bequeath"  construed  as  bequest.  Shu- 
mate V.  Baily,  VIII,  276. 

Evidence  that  testator  did  not  know  of  his  interest  in  certain  property,  in- 
admissible to  restrict.    Stannard  v.  Barnum,  I,  160. 

Interest  contingent  on  death  of  remaindermen  before  life  tenant.  Beid  v. 
Walbueh,  VIII,  131. 

Interest  in  real  estate,  not  by  gift  of  balance  of  money  remaining  in  hands 
of  executor.     Stannard  v.  Barnum,  I,  160. 

Life  insurance.     Aveling  v.  Northwestern  Masonic  Aid  Assn.,  VII,  12. 

payable  to  devisees  or  heirs  at  law.    Alexander  v.  Northwestern 

Masonic  Assn. ,  VII,  163. 

Of  "  money  remaining,"  includes  money  loaned  out.    Decker  v.  Decker, 

VI.  455. 

Property  to  which  the  testatrix  entitled  under  subsequent  construction  of 

a  will.     Stannard  v.  Barnum,  1,  160. 
Provision  that  if  estate  exceeds  specified  amount,  certain  bequests  shall  be 

increased  proportionately.     Chapman  v.  Chick,  VI,  810. 
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ftESIDUARY  BEQUEST— (Continued). 

Purchase  within  thirty  days  of  decease,  in  trust  for  the  charity  nanaed  as 

residuary  devisee.    Manners  v.  Phila.  Library  Co.,  II,  267. 
"  Residue  of  my  estate"  after  a  devise  to  same  person  of  a  life  estate  in 
the  realty.     Warner  ▼.  WiUard,  V,  293. 

RES  JUDICATA. 

See  also  Collateral  Attack,  Judgment. 

Accounting.    Nelson  v.  Bamett,  VIII. 

Decree  of  distribution  to  devisees  not  bar  to  bill  to  have  devise  declared  a 
trust.     CoUon  v.  Colton,  VI,  11. 

Finding  as  to  necessity,  in  order  for  sale  of  land.  Bateman  v.  Batler,  VIII, 
698. 

Question  expressly  decided  by  judgment  affirmed,  not  questioned  on  ap- 
peal.    Fm-d  V.  Ford,  VIII,  589. 

Refusal  to  admit  will,  subsequent  application  for  probate  with  codicil. 
Barney  v.  Hays,  VIII,  19. 

when  not  bar  to  probate  as  foreign  will.  Succesnon  of  Oainea,  VIII,  479. 

REVIVAL  OF  WILL. 

By  cancellation  of  subsequent  one  depends  on  Intent.  Pickens  v.  Davis, 
III,  225. 

By  destruction  of  later  one  not  containing  revocation  of  earlier  ones. 
Peck's  Appeal,  IV,  306. 

Declarations  of  testator  made  after  cancelling  subsequent  will  admissibly 
to  show  intent.     Pickens  v.  Davis,  III,  225. 

Not  by  revocation  of  subsequent  will  when  latter  or  intermediate  will  con- 
tained clause  of  revocation.    Scott  v.  Fink,  II,  410. 

REVOCATION. 

Of  bequest  by  codicil,  Kelly  v.  Richardson,  VIII,  397. 
Of  probate,  on  probite  of  subsequent  will.    Besancon  v.  Brown,  I,  461. 
Of  void  grant  of  administration.     Matter  of  Mallory  v.  Burlington  4b  Mo, 
R,  R.  Co.,  VIII.  486. 

REVOCATION  OF  WILLS. 

Act  oi^erating  as,  if  so  intended,  derlarations  to  show  intent.  Gay  v.  Oay, 
III,  540. 

As  revival  of  earlier  one.     Peck's  Appeal,  IV.  306, 

depends  on  intent.     Pickens  v.  Davis,  III,  225. 

declarations  of  testator  to  show.     Pickens  v.  Davis,  III,  225. 

—  not  if  last  or  intermediate  will  contained  clause  of  revocation.  Seott  v. 
Fink,  V,  410. 

Declumtions  of  testator  as  to  his  understanding  of  effect  of  change  of  cir- 
cumstances.   IToitt  V.  Iloilt,  V,  629. 

Question  not  to  be  determined  in  proceedings  for  probate  of  a  latter  will 
not  in  terms  revoking  it.     Besancon  v.  Brown,  I,  461. 

Presumption  of,  from  projf  of  execution  and  that  will  cannot  be  found. 
Mercer  v.  Mackin,  I,  399 ;  Forster's  Appeal,  I,  435. 

rebuttable.     Forster's  Appeal,  I,  435. 
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REVOCATION  OP  WILLS— (Continued). 

What  Constitutes. 

Alienation  of  greater  part  of  estate  and  acquisition  of  other  property. 

Hoitt  V.  Hoiti,  V,  529. 
Conveyance  of  the  land.    Emery  v.  Uaion  Society,  VI,  330. 
Conveyance  set  aside  as  obtained  by  undue  influence.     Graham  v.  Bureh, 

VIII.  11. 
Death  of  legatees  or  devisees.    Hoitt  v.  Hoitt,  V,  529. 
Death  of  sole  beneficiary.     Matter  of  Hickman,  VIII,  586. 
Execution  of  subsequent  will.     State  v.  Crossley,  I,  413. 
Of  realty  and  personalty  not  by  conveyance  of  realty.    Warren  v.  Taylor, 

II,  86 
Birth  and  recognition  of  illegitimate  child.     Mtlbuim  v.  Milburtk^  III,  544* 
Writing  on  outside  wrapper.     Will  of  Ladd,  IV.  137. 

—  Alteration  and  Mutilation. 

Changing  amount  of  legacy.     Linnards  Appeal^  II,  96. 

Destruction  of  holographic  will  copied  to  correct  spelling  and  copy  defec- 
tively executed.     Wtlbourn  v.  ScheU,  II,  520. 

Drawing  scrolls  through  signature.     Gay  v.  Gay,  III,  540. 

Marking  out  signature  with  pencil  lines.      WoodJUl  v.  Patton,  II,  200. 

Erasure  of  signature  and  re  execution  of  will  in  presence  of  other  witnes- 
ses.    Frear  v.  Williams,  I,  85. 

Obliteration  of  single  clause.     Lovell  v.  Quitman,  II,  351. 

Placing  in  stove  with  kindlings  with  intent  to  destroy,  but  removed,  though 
without  knowledge  of  testator.     Graham  v.  Burch,  VIII,  11. 

— Marriag^. 

And  birth  of  issue.     Baldwin  v.  Spriggs,  V,  85. 

previous  to  passage  of  statute.     GoocMVs  Appeal,  VI,  519. 

rebuttable  presumption.     Gay  v.  Gay,  VI,  35. 

rebutted  by  settlement  providing  for  child.     Gay  v.  Gay,  VI,  35. 

Of  feme  sole.     Emei*y*8  Appellant,  VI,  336. 
Of  widow.     Matter  of  Kaufman,  VIII,  233. 
Of  woman.    Swan  v.  Hammond,  IV,  534. 

ante  nuptial  agreement  providing  against.     Osgood  v.  Blias,  V,  97. 

Statute  for  the  benefit  of  widow.     Fidelity   Trust  Company's  Appeal^ 

VI.  184. 
Effect  of  statute  conferring  testamentary  capacity  on  married  women. 

Brown  v.  Clarke,  I,  510. 
With  legatee.     FidelityTmst  Company's  Appeal,  VI,  184. 
Without  birth  of  issue.    Hoitt  v.  HoUt,  V,  529. 

ROBBERY. 

Securities  stolen  from  bank  vaults.     Carpenter  v.  Carpenter,  I,  448. 

BALE  OF  LAND  TO  PAY  DEBTS. 

Acceptance  and  retention  of  proceeds  as  estoppel.     Palmerton  v.  Hoop, 

VIII,  222. 
Allegations  showing  insufficiency  of  personalty  and  necessity  for  sale.  Rite- 
man  V.  Beitler,  VIII,  598. 
Vol.  VIII-90 
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SALE  OP  LAND  TO  PAY  DEBTS-(Continued). 

Application  failing  to  show  cause  for  administration,  or  reason  for  sale. 

Lyne  v.  Sanford,  VIII.  26. 
Application  and  order  for,  as  allowance  of  claim.     Lyne  v.  Sanfoi'd,  VIII, 

26. 
Certificate  for  league  and  labor  of  land  issued  after  order  for.     Lyne  r. 

Sanford,  VIII,  26. 
Claim  barred  by  statutes  of  limitations.     Lyne  v.  Sanfard,  VIII,  26. 
Collateral  attack  by  infant  on  judgment  confirming.      Palmerton  v.  Hoop, 

VIII,  222. 
Collateral  attack  on  title  of  purchaser.     Aekerson  v.  Orchard,  VIII,  625. 
•  Conclusiveness  of  order  for.     Shelton  v.  Iltidlock,  VIII,  289. 
Death  of  heir  pending  proceeding.    PalmertonY.  Hoop,  VIII,  222. 
Pindingas  to  necessity  in  order  for.     Bateman  v.  R  itler.  VIII,  598. 
Fraud  in,  as  ground  for  collateral  attack.    Lyne  v.  Sanford,  VIII,  26. 
Pull  time  not  elapsing  before  return  day.     Aekerson  v.  0»'chfii*d,  VIII,  26. 
Joint  owner  to  share  succeeding  to  another  share  pending  proceeding. 

Palmerton  v.  Ho<^,  VIII,  222. 
Judgment  confirming,  what  is  not  fraud  in.     Palmerton  ▼.  Hoop,  VIII. 

222. 
Misdescription  in  petition  and  order.     Hazleton  v.  Bfyardits,  VIII,  556. 
Mi£lhomer  of  decedent  in  land  certificate.     Lyne  v.  Sanford,  VIII,  26. 
Notice  of  application,  collateral  attack  on  ground  of  failure  to  give.    Lyne 

V.  Sanford,  VIII,  26. 
Omission  to  attach  exhibit  to  application.     Lyne  v.  Sanford,  VIII,  525. 
Omission  to  comply  with  statute,  curative  act.    Aekerson  v.    Orefiard, 

VIII,  525. 
Omission  to  inventory  land.     Lyne  v.  Fanford,  VIII.  26. 
Ordered  for  payment  of  family  allowance  and  expense  of  administration. 

Aekerson  v.  Orchard,  VIII,  525. 
Purchase  by  assignee  of  life  estate  of  husband,  as  merger.    Sfielton  v.  Hod- 
lock,  VIII.  289. 
Petition  for  resale  referring  to  original  petition.    Bateman  v.   Beitler, 

VIII,  598. 
Verification  of  supplemental  statement.     Aekerson  v.  Orc/uird,  VIII,  625. 
What  to  be  shown  by  purchaser  at.     Shelton  v.  Hadloek,  VIII,  289. 

SHELLEY'S  CASE,  RULE  IN. 

Applied  to  executory  trusts,  only  in  cases  literally  within  it.   Henderson  y. 

Henderson,  V,  19. 
Devise  for  life  with  power  of  appointment  to  heirs  and  devise  over  on 

death  without  issue.     Patrick  v.  Morehead,  II,  261. 
Devise  of  rents  and  profits  until  youngest  child  of  devisee  becomes  of  age, 

the  fee  simple  then  to  vest  in  the  devisee  "and  his  heirs,  and  may  by 

him  or  them  be  disposed  of  as  he  or  they  may  judge  best  for  his  or  their 

interest."    Shimer  v.  Mann,  IV,  810. 
Devise  to  one  ''during  her  natural  life  and  after  her  death  to  the  begotten 

heirs  or  heiresses  of  her  boily. "    Leather  v.  Gray,  VI,  72. 
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SHELLEY'S  CASE,  RULE  IN— (Continued). 
In  force  in  Indiana.     Allen  v.  Craft,  V,  3^5. 
Intent  to  give  first  taker  estate  for  life  only,  and  words:   issue,  sons, 

children  descendants  used.    Henderson  v.  Henderson,  V,  19. 
Not  allowed  to  defeat  plain  intention  of  testator.     MiUett  v.  Ford,  V,  884. 
Not  apply  to  devise  to  wife  and  after  her  death  and  after  the  youngest 

child  then  living  shall  arrive  at  the  age  of  twenty-one  years  to  be  divided 

between  the  children.     Stiltoell  v.  Knapper,  I.  211. 
Not  rigidly  applied  in  Maryland.     Henderson  v.  Henderson,  Y,  19. 

SIGNATURE. 

Acknowledgement,  what  sufficient.    Lndlow  v.  Ludlow,  III,  241. 

by  silence.    Luper  v.  Werts,  VII,  243. 

or  adoption  in  presence  of  the  witnesses.     WiU  of  Convey,  1,  90; 

Haynes  v.  Haynes,  I,  263. 

not  required  to  be  in  any  particular  form.    Haynes  v.  Haynes,!,  263. 


By  mark  in  presence  of  witnesses.  Robinson  v.  Brewster,  VIII,  235. 

not  restricteti  to  case  of  illiteracy.     Davis  v.  Semmes,  VII,  36. 

Drawing  scrolls  through.     Oay  v.  Gay,  III,  540. 

Made  by  another,  adopted  by  acknowledgement  of  execution  of  will.  Her- 
bert V.  Berrier,  III,  154. 

signing  and  authority  in  absence  of  the  witnesses.     WiU  of  Convey, 

I,  90;  Haynes  v.  Haynes,  I.  263. 

Marking  out  by  pencil  lines.     Woodfill  v.  Patton,  II,  200. 

Of  witness  by  mark,  person  writing  name  not  signing  his  own.  Davis  v. 
Semmes,  VII,  86. 

Shown  by  other  than  subscribing  witnesses.     WiU  of  Convey,  1,  90. 

PUMse  of* 

At  bottom  of  first  page  and  top  of  second  or  last  place  over  important  pro- 
visions.    WiU  of  Hewitt,  III,  58;   WiU  of  O'Neil,  III.  135. 
At  end  of  attestation  clause.      Younger  v.  Duffle,  TV,  544. 
At  end  of  third  page  of  four  page  will.     Baker*8  Appeal^  IV,  128. 
In  holographic  will.     Succession  of  Armani,  VII,  361. 
Of  subscribing  witnesses.     Fowler  v.  Stagner,  II,  484. 
Preceding  clause  appointing  executora.    Appeal  of  Wineland,  VI,  849. 
Preceding  date.     Flood  v.  Pragoff,  III,  69. 

SLAVES. 

Common  law  marriage  between.     Scott  v.  Raub,  VIII,  82. 
Legitimation  of  children.     Scott  v.  Raub,  VIII,  82. 

SPECIAL  GUARDIAN. 

See,  also,  Gu.^rdian  ad  litem. 

Appointment  of.  before  service  of  citation.     Potter  v.  Ogden,  VIII.  364. 

SPECIFIC  PERFORMANCE. 

Of  contract  in  form  of  will.    Bolman  v.  Overall,  VI,  59. 

SPECIFIC  BEQUESTS. 

See,  also.  Demonstrative  Legacies,  General  Bequests. 
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SPECIFIC  BEQUESTS-(Continued). 

What  are.      KeUy  v.  Richardson,  VIII,  897. 

"All  my  personal  property."    yfiller  v.  Cooch^  VI,  436. 

Contiauance  of  investment  in  stocks  designated.   Ward  v.  Kitchen,!,  855. 

Devises  and  legacies  abate  ratably.     Maybury  v.  Qrady,  III,  875. 

Direction  that  recovery  on  a  claim  be  paid  in  specified  proportions.  May- 
bury  V.  Orady,  III,  375. 

Direction  to  reserve  and  keep  invested  sum  sufficient  to  produce  four  hun- 
dred dollars  to  be  paid  to  one  for  life,  principal  to  revert.  Emery  v. 
Batcfulder,  V,  377. 

Dividends  and  income  of  certain  stocks  to  amount  of  ten  thousand  dollars. 
Angdl  v.  Springfield  Home,  VIII,  321. 

Everything  belonging  in  a  certain  store.     Kelly  v.  Richardeon,  VIII,  897. 

Eighty  one  shares  of  a  company  now  standing  in  my  name  on  its  books, 
testatrix  then  owning  eighty  one  shares  of  par  value  of  fifty  dollars,  but 
at  the  time  of  her  death,  eighty-one  shares  of  one  hundred  dollars. 
Fidelity  Trust  Company's  Appeal,  IV,  556. 

Five  thousand  dollars  W.  C.  R.  Co.  bonds,  testator  owning  five  such 
bonds  of  the  face  value  of  $1,000  each,  but  selling  at  thirty  per  cent. 
Kunkel  v.  MacgiU,  II,  132. 

Gift  of  one  thousand  shares  of  bank  stock  to  be  sold  by  executors  and  pro- 
ceeds  divided  in  certain  proportions,  with  provision  for  deduction  for 
subsequent  advancements  to  be  made  to  any  of  the  legatees.  In  re  Zeile* 
VI.  103. 

Legacies  held  demonstrative.    Bradford  v.  Brinley,  VI,  279. 

Of  stocks,  carries  dividends  subsequent  to  death,  AngeU  v.  Springfield 
Home,  VIII,  321. 

Pecuniary  legacy  to  daughter  preceded  by  gift  of  gold  watch  to  another^ 
both  children  receiving  equal  provisions  in  other  clauses.  Bliven  v.  Sey- 
mour, II,  447. 

Si)ecified  sum  to  be  paid  out  the  share  of  an  estate  to  which  testatrix  enti- 
tled.    Smith  V.  McKitteriek,  I,  49. 

Stocks  aggregating  less  than  number  owned.  Metcdlf  v.  First  Parish  of 
Fanniugham,  I,  11. 

Thing  not  in  existence  or  owned  by  testator  at  date  of  will.  Fidelity 
Trust  Company's  Appeal,  IV,  550. 

STATUTES. 

Adopting  from  another  state.     Estate  of  Pike,  I,  832. 

Cause  of  action  given  by,  suit  in  another  state.  Iliggins  v.  CentreU  iV.  E. 
A  G.  R.  Co,,  VIII,  810. 

Conferring  testamentary  capacity  on  married  women,  not  repeal  of  pro- 
yision  for  revocation  by  marriage.     Brown  v.  Clark,  1,  510. 

Passed  after  death  of  testator,  inoperative  as  to  will  attested  by  incompe- 
tent witnesses.     Oiddings  v.  Turgeon. 

Subject  stated  in  title.     Calloway  v.  Cooley,  VIII,  360. 

Validating  sales  of  land  on  defective  petition  or  notice.  Acherson  T. 
Orchard,^!!!,  625. 
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STOCKS. 

Apprehended  depreciation  in  the  stocks  which  a  specific  legacy  is  invested. 

Ward  V.  Kitchen,  I,  355. 
Held  by  testator's  brokers  and  sold  to  repay  advances.    Pamei'oy  v.  Mills, 

III,  565. 
Honest  mistake  in  retaining  until  value  depreciates.     Troup  v.  Rice,  I,  18. 
Legacies  of,  aggregating  less  than  number  of  shares  owned.    MetcaZf  v. 

First  Ptirinh  of  Farmiixgham,  I,  11. 
Pledged  by  executor  for  his  personal  debt.     Hood»  Af/peal,  II,  285. 
Dividends  on  demonstrative  legacy.    Matter  of  Hodgman,  VIII,  172. 
Specific  legacy  of,  continuance  of  investment  in.   Ward  v.  KitcJien,  I,  355. 

liife  Estates  and  Remainders. 

Additional,  part  of  corpus.     BritUey  v.  Grou,  IV,  824. 

option  to  subscribe.  Brinley  v.  Orou,  IV,  324;  Matter  of  Kemochan, 

V,  260. 

proceeds  of  sale  of  right.    Biddle's  Appeal,  III,  442;  Brinley  v  Oj'ou, 


IV,  324. 
Dividends  declared  after  testator's  death  from  earnings  previously  accu' 

mulated  belong  to  life  tenant.     Matter  of  Kertwehan,  V,  260. 

declared  before  but  payable  after.     Matter  of  Kernochan,  V,  260. 

payable  in  cash  from  earnings.   Richardson  v.  Richardson,  IV,  332. 

Proceeds  of  sale  of  franchise  and  permanent  property  of  corporation 

divided  among  stockholders.     Vinton's  Appeal,  III,  231. 

SUBROGATION. 

Mortgage  by  guardian  under  void  order.    Ray  v.  MeOinness,  III,  160. 
Specific  legacy  abating  for   payment  of  debts.    Hope  v.  Wilkinson,  IV, 

213. 
Void  mortgage  by  executor.     Price  v.  Courtney,  IV,  575. 

SUBSCRIBING  WITNESS. 

See,  also.  Attestation,  Ati'estation  Clause,  Witness. 

Bequest  to.     Fowler  v.  Stagner,  II,  484. 

Failure  of  recollection.     Ilayne  v.  Ilayne,  I,  268;   Will  of  P^poon,  III,  79. 

not  rebutting  presumption  arising  from  attestation  clause.    IV,  442. 

to  produce.    Abbott  v.  Abbott,  I,  326 . 

formal  request  to  sign.    Herbert  v.  Berrier,  III,  154. 

Knowledge  that  paper  signed  is  a  will.     Canada's  Appeal,  I,  1;  Will  of 
Hulse,  I,  352;  Flood  v.  Pragoff,  III,  69. 

Place  of  signature  immaterial.     Fowler  v.  Stagner,  II,  484. 

Place  at  bottom  of  first  page  and  top  of  second  or  last  place  over  import- 
ant provisions.     Will  of  Hewitt, 

Testimony  of,  effect  to  be  given  on  question  of  due  execution.     Webb  v. 
Dye,  II,  558. 

rebuttable  by  other  evidence,  direct  or  circumstantial.     Webb  v.  Dye^ 

II,  558. 

if  insufficient,  execution  shown  by  other  evidence.    Luper  v.  Werts, 

Vn,  248. 
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SUBSCRIBING  WITNESS"-(Continued). 
Competency. 

Corporator  of  devisee  organized  for  purely  charitable  purpose.     Quinn  v. 

Shields,  IV,  386. 
Church  residuary  devisee,  vestryman.    Drake's  Appeal,  I,  227. 
Executor  and  his  wife.    Stewart  v.  Uarrimany  I,  95. 
Husband  of  legatee  as,  in  Vermont,  prior  to  statute  of  1884.     OuddiTiga  v. 

Turgeon,  V,  201. 
Legatee  under  nuncupative  will.     Vrooman  v.  Powers,  VII,  611. 

not  made  competent  by  renunciation.     Vrooman  v.  Powers,  VII,  611. 

Must  be  competent  at  time  of  attestation,  effect  of  subsequent  statute. 

Vroomany.  Powers,  VIII.  611. 
One  receiving  a  trivial  legacy,   but  deprived  of  a  large  estate  as  heir. 

Smalley  v.  Smallep,  I,  566. 
Stockholder  of  corporation  legatee.    Marston  et  al.  Petitioners,  VI,  229. 
Taxpayiug  resident  of  town,  will  containing  bequest  to  town  in  trust. 

Marston  et  al.  Petitioners,  VI,  229. 
To  nuncupative  will  not  understanding  language  in  which  testator  spoke. 

Succession  of  Dauterite,  VII,  181. 

SURVIVAL  OF  ACTION. 

Death  by  wrongful  act.  Biggins  v.  Central  If.  E.  4b  W,  E.  Oo,,  VIII,  310. 

SURVIVORSHIP. 

Testator  and  devisees  perishing  by  same  catastrophe.     Will  of  Cole,  VII' 
80. 

SUSPENSION  OF  POWER  OF  ALIENATION. 
See  Perpbtuitieb. 

TAXES.   • 

Devisee  of  life  estate  on  condition  must  pay.     Garland  v.  Oarland,  II, 

348. 
Listing  property  of  deceased  ward.    Sommers  v.  Boyd,  VIII,  107. 
Unpaid  taxes  not  an  incumbrance  within  meaning  of  phrase  "  unincum- 
bered real  estate."     CnjM  v.  Young,  III,  265. 

TESTAMENTARY  CAPACITY. 
See,  also.  Mental  Capacity. 
Age  required  in  Oregon.     Luper  v.  Wei'ts,  VII,  243. 
Insurance  in  mutual  benefit  society.     Holland  v.  Taylor,  VI,  686. 
Life  insurance  made  payable  to  personal   representatives.      Bloain  v. 

Phaneuf,  VI,  326. 
Statute  conferring,  on  married  women.    Brown  v.  Clark,  I,  510. 

TOMBSTONES  AND  MONUMENTS. 

Direction  to  appropriate  residue.    Bainbridge's  Appeal,  JI,  112. 

Erected  before  grant  of  administration.    Samuel  v.  Estate  of  Thomas,  11^ 

100. 
Erection  and  repair.     Fite  v.  Beasley,  IV,  274. 
For  married  women.     Matter  of  Weringer,  VIII,  439. 
Preservation,  embellishment  and  repair.    Bates  v.  Bates.  HI,  212. 
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TRUST. 

Creator  may  designate  investment  of  fund.    Denike  v.  Harris,  II,  364. 

Does  not  suspend  power  of  alienation  unless  sale  would  be  in  contraven- 
tion of  terms.     Robert  v.  Goniing,  III,  178. 

Effect  on  rights  under,  of  accounting  by  executor.  Afonson  v.  New  York 
Sec.  iSb  Tr.  Co.,  VIII,  512. 

Execution,  will  proved  in  different  states.    Hayes  v.  Pratt,  VIII,  349. 

General  intention  to  benefit  a  class  to  be  selected,  omission  to  exercise 
power.     Mills  v.  Newberry^  V,  318. 

Purpose  having  ceased,  title  vests  without  conveyance.  Watkins  v.  Bey* 
nolds,  VII,  442. 

Resulting  trust  for  next  of  kin  by  gift  to  executors  on  trust,  void  for  uncer- 
tainty.    NicJwls  V.  Allen,  II,  369. 

Rule  in  Shelley's  case,  application  of.    Henderson  v.  Henderson,  V,  19. 

Separability  of  trusts  for  use  of  daughters  and  their  heirs.  Slade  v.  Patten- 
I,  846. 

To  invest  in  such  stocks  or  other  productive  property  as  executors  deem 
advisable,  how  properly  constituted.     Carpenter  v.  Caiyenier,  I.  448. 

With  alternative  ulterior  provision,  what  is  not.  Tilden  v.  Green,  VIII,  34. 

Creation. 

Bequest  of  income  to  one  for  her  own  use,  and  for  the  education  and  sup- 
port of  her  children.     Sturgis  v.  Paine,  VI,  294. 

Bequest  to  wife  of  fixed  sum  per  month,  for  support  and  maintenance  of 
herself  and  daughter.     Blonin  v.  Phaeiieuf,  VI,  326. 

Bequest  to  widow  on  condition  that  she  pay  fifty  dollars  yearly  to  daugh- 
ter.    Crawford  v.  Tliompson,  IV,  57. 

Bequest  to  widow,  "  believing  that  she  will  make  a  will  and  it  is  my  will 
that."     Cox.  V.  WilU,  VIII,  356. 

Charging  life  estate  with  payment  of  debts,  expenses  and  legacies.  Dill 
V.  Wisner,  II,  509. 

Charging  property  with  support  of  sister^    Alsiip  v.  Clarks,  V,  497. 

Devise  '*  to  be  disposed  of  by  him  for  such  charitable  purpose  as  he  shall 
think  proper."     W/iile  v.  Ditson,  IV,  589. 

Directions  that  what  remains  at  death  of  legatee,  shall  be  bequeathed  for 
the  support  and  management  of  certain  institutions.  Quinn  v.  Shield, 
IV,  386. 

Executor  given  use  of  property  for  life.     Cammings  v.  C/rey,  V,  223. 

to  distribute  to  such  persona,  societies  or  institutions,  as  they  may 

consider  most  deserving.     Nichols  v.  Allen,  II,  369. 

in  trust  void  for  uncertainty,  next  of  kin  take  by  way  of  resulting 


trust.     Nichols  y.  Allen,  II,  369. 

First  taker  given  power  of  withdrawing  any  part  of  subject  from  the  ob- 
ject, or  of  applying  it  to  his  own  use.     Mills  v.  Newberry,  V,  318. 

Gift  to  daughter  of  use  of  specified  sum  for  life,  principal  to  go  to  her 
children.     Bliven  v.  Seymour,  II,  447. 

In  favor  of  legatee,  under  previous  will  executed  for  valuable  considera- 
tion.   Bolman  v.  Overall,  VI,  59.  * 
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TRUSTS— {Continued). 

Language  merely  precatory.     Oolton  v.  Golton,  VI.  11. 

Legacy  to  be  paid  to  a  daughter  "and  her  children  in  trust."    Moabi/  v. 

PauVs  Adrn'r,  VIII.  177. 
Separate  equitable  estate  no  particular  form  of  words  necessary.    Bob- ' 

inson  v.  Randolph,  V,  447. 
inferred  from  provisions  as  to  mode  of  enj'>yment.      Bobi'Mon  v. 

Randolph,  V.  447. 
Technical  language  not  necessary.     Gdton  v.  Golton,  III,  11. 
What  necessary  to  create.     MiUs  v.  Newben^y,  V,  818. 

— Request. 

"  Only  requesting  her,  at  the  close  of  her  life"  to  make  certain  disposition. 

PboMev.  Whitemore,  I,  577. 
That  at  her  death  she  give  said  lands  to  certain  relatives.     Hundley  ▼. 

Wrightson,  III,  530. 

she  will  divide  between  specified  persons.     Knox  v.  Knox,  IV,  46. 

That  in  event  of  remarriage  wife  will  see  that  the  interests  of  the  children 

ih  the  property  are  protected.     Sals  v.  1 1wrnberi'y,  VI.  149. 
To  make  such  gift  and  provision  for  mother  and  sister,  as  in  her  Judgment 

will  be  best.     Coltonv.  Golton,lll,  \\. 
**  To  use  said  fund  to  further  the  Woman's  Rights  cause,  but  neither  of 

them  is  under  any  legal  responsibility  to  do  so."    Bacon  v.  Ransom,  IV, 

865. 

TaUdity. 

See,  also,  Charitable  Bequests,  Perpetuities. 

Bequest  to  town  to  establish  a  school  fund.     Piper  v.  Moulton,  II,  574. 

Defined  beneficiary  essential.    Holland  v.  Alcock,  VI,  188. 

Definiteness  and  certainty  of  objects  and  purposes  essential.     Tilden  v. 

Oreen,  VIII.  34. 
Devise  on  trust  too  indefinite  for  execution.     Fairfield  v.  Lawson,  FV,  36. 
Devise  to  daughters  and  their  heirs  to  be  paid  to  trustees  to  hold,  manage 

and  dispose  of,  for  the  use  and  benefit  of  the  daughters  and  their  heirs. 

Slade  v.  Patten,  I,  346. 
For  maintenance  and  education  of  granddaughter  on  condition  that  she  is 

educated  in  a  Roman  Catholic  school  and  raised  in  that  faith.    Magee  v. 

O'Neill,  III,  591. 
For  payment  of  legacies  in  violation  of  statute,  with  pow^er  of  sale  for  that 

purpose,  no  title  in  trustee.     C/uimberlain  v.  Taylor,  V,  508. 
"To  be  equally  divided  between  her  near  relatives  and  mine."  Handley  v. 

Wrightson,  III,  530. 
To  distribute  to  such  persons,  societies  or  institutions  as  executors  may 

consider  most  deserving.     NicJiols  v.  Alleii,  II,  369. 
To  pay  income  to  one  "into  his  own  hands,  and  not  into  another,  whether 

claiming  by  his  authority  or  otherwise."    ^nith  v.  Towers,  VI,  689. 
Trustee  no  power  of  control  or  disposition.    Allen  v.  Graft,  V,  365. 

Dedaration. 

By  appellate  court  in  probate  proceedings.    Q^raham  v.  Burch,  VIII,  11. 


INDEX.  721 

TRUSTS— (Continued). 

By  paper  invalid  as  a  will.     Byers  v.  McAuley,  VIII,  444. 
For  fraud  and  undue  influence,  in  procuring  will.   Post  v.  Mason,  III,  43. 
Decree  of  distribution  not  bar  to  action  to  declare.     CoUon  v.  Collon,  VI, 
11. 

Beneficiaries. 

Fraudulently  obtaining  possession  of  property  from  trustee.     Crocker  v. 

Billon,  III,  406. 
Near  relatives  of  wife  and  testator.    Haridley  v.  WrighUon,  III,  530. 
Son's  wife  and  family.    Stuart  v.  Stuart,  II,  527. 
To  be  paid  to  one  "into  his  own  hands,  and  not  into  another,  whether 

claiming  by  his  authority,  not  assignable  or  subject  to  creditors.  Smith 

V.  Towei's,  VI,  589. 

Duration. 

For  son's  wife  and  family.    Stuart  v.  Stuart,  II,  527. 

To  pay  income  to  son  for  support  of  himself  and  daughter.    Matter  of 
Smith,  Vm,  199. 

Property  subject. 

Additional  property  given  by  codicil,  trust  created  by  will.    Buchanan  v. 

Loyd,  V,  30;  Eeid  v.  Walbach,  VIII,  181. 
Created  as  to  "  property  hereinbefore  given  "  does  not  apply  to  property 

given  by  residuary  bequest.     Beid  v.  Walbach,  VIII,  131. 
Direction  for  investment  and  payment  of  income  to  certain  persons  and  the 

survivors,  and  on  the  death  of  the  last  survivor  divide  fund  among  tes' 

tator's  heirs.     Davi^  Appeal,  III,  546. 
Gift  of  income  of  share  of  life  estate,  trust  created  by  residuary  clause. 

Terry  v.  Smith,  V,  277. 

TRUSTEES. 

See,  also,  Charitable   bequests,   Commissions,   Compensation,  Ex- 
ecutors, AND  Administrators,  Trusts. 

Estate  of,  not  enlarged  by  power  of  sale.    Matter  of  Tienken,  VIII,  157. 
•  Executor  can  discharge  himself  as  such  only  by  open  act  in  court.     White 
V.  Diteon,  IV,  589. 

Executors  performing  duties  of.     Webster  v.  Morris,  V,  158. 
[       Removal,  on  what  grounds.     William>s  v.  Nichols,  V,  48. 

jurisdiction  of  equity.     Williams  v.  Nichols,  V,  48. 

Title  of,  commensurate  with  equitable  estate  bestowed.  Matter  of  Tienken, 
VIII. 

Appointment* 

Administrator  c.  t.  a.  does  not  become.     Terry  v.  Smith,  V,  277;  Hayes 

V.  Pratt,  VIII,  849. 
Acceptance  of   executorship,  assumption  of  trusts  vested  in  executor. 

Earle  v.  Earle,  III,  445. 
Appointed  by  will,  when  not  required  to  give  bond.     WilliainsY.  Nichols, 

V,  48. 

insolvency  not  ground  of  removal.     Williams  v.  Nichols,  V,  43. 

Authoritative  and  notorious  act  showing  transfer  of  property  from  himself 
Vol.  VIII— 91 
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as  executor,  necessary  to  show  acceptance.      Crocker  y.  Dillon,  III,  46. 
Co-executor  appointed  by  codicil,  wlien  not  co-truslee  of  trusts  created  by 

will.    Simpson  v.  Cook,  I,  27. 
Executor,  beneficiary.     Cummings  v.  Corey,  V,  228. 
Executors,  by  instructions  to  invest  a  fund  or  to  pay  or  set  aside.    i2an- 

dolph  V.  Randolph,  V,  406. 
Municipal  corporation  as.    Peynado  y.  Peynado,  V,  488. 
Payment  of  trust  money  to  co-executor  and  taking  his  receipt  as  trustee* 

evidence  of  renunciation.    Anderson  v.  Barle,  I,  472. 
Qualifying  as  executor,  as  proof  of  acceptance.      Simpson  y.  Cook,  II,  27. 
Receipt  of  legacy  by  trustee  and  executor.    Anderson  v.  JSarle,  I,  472. 
Successor  under  trust  for  ^charitable  purposes,  masses,  etc.    Matter  of 

SehouUr,  III,  249. 
Towns  or  cities,  of  funds  given  for  purpose  of  education.    IHper  v.  Moul- 

ton,  II,  576. 
Will  providing  for  substitution  on  death  of  first  named.     Sayes  v.  Pratt^ 

VIII,  849. 

Powers  and  duties- 
Action  to  recover  possession  of  property  conveyed.    Bromley  v.  MiteheU, 

VIII,  229. 
Devisees  in  trust  afterwards  designated  as  executors,  part  only  qualifying. 

DeSaussure  v.  Lyons,  I,  296. 
Pledge  of  securities  of  estate.    Ifugent  v.  Laduke,  III,  188. 
Purchase  by  leave  of  court  of  trust  property  in  which  interested.      SchoUs. 

V.  Scholle,  IV,  496. 
Retention  from  income  of  amount  of  property  fraudulently  obtained  by  bene- 
ficiary from  predecessor  and  converted.     Crocker  v.  Dillon,  III,  406. 
Selecting  beneficiaries  of  fund  for  relief  of  most*  deserving  poor.    Hesketh 

V.  Murphy,  III,  7. 

by  appointee  of  court.     Tappen^s  Appeal,  V,  193. 

under  bequest  for  poor  in  such  manner  as  court  shall  direct.    HurU 

V.  Fov)lei\  VI,  444. 
Under  direction  to  allot  and  set  apart  shares  of  a  specified  amount  and 

value.    Monson  v.  Neui  T<yrk  Sec,  di  Tr,  Co.,  VIII,  612. 

UabUitiee. 

Appropriation  of  securities  by  agent.     Carpenter  v.  Carpenter,  I,  448. 

Delivering  entire  management  of  estate  to  co-trustees.     Earle  v.  Barle, 
m,  445. 

Depreciation  in  value  of  securities  caused  by  events  which  could  not  be 
foreseen  or  controlled.     Crabb  v.  Young,  III,  265. 

Due  caution  in  respect  to  approval  of  and  acquiescence  in  acts  of  co^ 
trustees.    Earle  v.  Earle,  III,  445. 

Improvident  or   careless   investment,  exemption  except  for  wilful  de- 
fault, misconduct  or  neglect.     Crabb  v.  Young,  III,  266. 

Investments  taking  funds  out  of  jurisdiction  of  court.     Ormiston  v.  Olcolt 
n,  209. 
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rule  no  application  to  investments  made  by  testator.     Ormiston  v. 

Olcott,  II,  209. 

no  application    to    security  necessarily  taken    for  existing    debts. 

Ormiston  v.  Olcott,  II,  209. 

Loss  of  securities  by  robbery  of  bank  vault.      Carpenter  v.    Carpenter,  I, 

448. 
Neglecting  to  invest  within  reasonrble  time.     Lent  v.  Howard,  III,  109. 
Retaining  investment  in  stock  made  by  testator.   Bourke  v.  Pierce,  II,  109. 

UNDUE  INFLUENCE. 

Action  to  charge  executors  as  trustees.     Post  v.  Mason,  III,  43. 

Action  to  set  aside  will.     Post  v.  Mason,  III,  48. 

Any,  ground  for  setting  aside  will.     In  re  Cahill,  VI,  96. 

Arising  from  confidential  relations  between  testatrix  and  her  pastor  and  his 
wife  in  whose  family  she  boarded.     Schofield  v.  Walker,  V.  211. 

By  person  other  than  beneficiary.     In  re  Cahill,  VI,  96. 

Codicil  by  person  of  impaired  faculties,  changing  will  in  favor  of  confi- 
dential adviser.     Tordley  v.  tuthbertson,  V,  562. 

Constraint  must  operate  in  act  of  making  will.  Wainwrighfs  Appeal, 
1.43. 

Defined.    ScJiofteld  v.  Walker,  V,  211. 

Requirements  of  technical  morality.    Schofield  v.  Walker,  V,  211. 

Modest  persuasion,  arguments  addressed  to  the  understanding,  or  mereap. 
peal  to  the  affections.     Schofield  v.  Walker,  V,  211. 

What  is,  to  avoid  will.     Schmidt  v.  Schmidt,  VIII,  140. 

Will  written  by  confidential  friend  of  testator  and  husband  of  legatee. 
Montague  v.  Allan's  Ex*rs,  IV.  454. 

Will  containing  provision  in  favor  of  draughtsman,  who  was  testator's 
counsel.     Post  v.  Mason,  III,  43. 

Eridenoe,  admlBsibility* 

Declarations  of  legatee  made  after  execution  of  will.     WiU  of  Ames,  1,  85. 

of  one  devisee  as  against  others.     Hayes  v.  Burkham,  1, 179. 

Declarations  of  testator.     Canada* s  Appeal,  I,  1. 

as  to  influence  of  beneficiary.     Potter  v.  Baldwin,  III,  292. 

as  to  intended  disposition  of  property.     Will  of  Storer,  II,  827. 

as  to  intended  discrimination.     Dye  v.  Young,  II,  315. 

showing  state  of  his  feelings  toward  those  benefited.     Canada's  Ap- 

peal,  I,  1 
of  a  desire  to  see  his  son,  and  that  he  did  not  know  but  that  he  had 


been  deceived     Potter  v.  Baldwin,  III.  293. 

made  after  execution  of  the  will.     Milton  v.  Hunter,  I,  521. 


Estrangement  and  ill  will  between  the  lestratrix  and  one  devisee  for  years 

previous.     Moomy  v.  Olsen,  I,  65. 
Instructions  to  draughtsman.     Nelson  v.  McClanahan,  I,  411. 
State  of  testator's  feelings  toward  beneficiaries.     Canada's  Appeal,  I,  1. 
That  wife  of  testator,  one  of  those  preferred  by  the  will,  had  creat  control 

over  him  in  the  ordinary  aCfairs  of  life.     Will  of  Storer,  II,  327. 
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Wider  range  of  inquiry  than  in  ordinary  litigation.     Mooney  v.  OUen,  I 

65. 
That  will  is  uneqnal  in  distribution,  the  testator  being  of  impaired  mind 

and  memory.     WiU  of  Storer,  II.  327. 

—  Weigrht. 

Direct  proof  not  essential.    Drake's  Appeal,  I,  227. 

Exercise  of,  need  not  be  proved,  to  satisfaction  of  jury.     Silton  v.  Hutt" 

t&r,  I,  521. 
not  shown  by  mere  existence  of  improper  influence.     Munderland  v. 

Uaod,  V,  4:^3. 
Inferred  from  circumstances.     Drake's  Appeal,  I,  227. 
Misdescription  of  relatives,  as  bearing  on  mental  capacity.     Drake's  Ap' 

peal,  I,  227. 
Provisions  of  will  and  mental  capacity  of  testator.     WiU  of  Cole,  I,  90. 
That  large  amount  is  given  to  church,  of  which  person  drawing  will  is  a 

vestryman,  deeply  interested  in  its  welfare  and  a  liberal  contributor. 

Drake's  Appeal,  I,  227. 
Unlawful  cohabitation  of  testator  with  a  woman  represented  by  him  as  his 

wife,  and  that  she   had   falsely  accused  him  of  having  seduced  her. 

Wainwright's  Appeal,  I,  43. 
That  brothers  and  sisters  of  testator  (an  unmarried  man),  living  but  a  fe^ 

miles  from  him,  were  not  notified  of  his  sickness  and  were  not  present  at 

the  making  of  the  will,  by  which  they  received  but  a  small  portion  of 

his  estate.     Drake's  Appeal,  I,  237. 

USURY. 

Bonus  paid  to  guardian,  on  loan  of  ward's  money.  Fellows  v.  Longyor^ 
III,  97. 

VENDOR  AND  VENDEE. 

Estoppel  of  attorney  for  vendor  to  set  up  title.     Little  v.  Giles,  VII,  312. 
Vendor  agreeing  to  pay  purchase  money  by  paying  debts  of  vendee.    Tlaf- 

kiiis  V.  Reynolds,  VII,  442. 
Sale  of  real  estate  by  an  executor,  etc.,  at  which  he  purchases  through  au- 

oth  r  or  is  interested.     White  v.  Iselin,!,  147. 

VOID  BEQUESTS. 

Inoperative  bequest  falls  in  to  residue.     Bristol  v.  Bristol,  V,  335. 
Unless  contrary  intention  manifested,  fall  into  residuum.     Burnet  v.  Bur- 
net, I,  539. 
rule  does  not  apply  a  gift  of  the  residue.     Burnet  v.  Burnet,  I,  539. 

VOID  DEVISES. 

Not  included  in  residuary  bequest  in  absence  of  evidence  of  intent  that  it 
shall  be.     Rize  v.  Perry,  III,  303. 

Passing  as  personalty  under  direction  to  sell.  Miltoaukee  Prot.  Home  v. 
Beche}\  VIII.  564. 

Pass  to  heir  at  law  in  absence  of  evidence  that  residuary  devisee  was  in- 
tended to  receive  them.    Rizer  v.  Perry,  III,  303. 
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WASTE. 

Injunction  to  restrain,  by  contingent  remainderman  against  life  tenant. 

The  Uhwernty  v.  Tucker,  VI,  597. 
Life  tenant  taking  clay  from  soil.     The  Uhif>er8ity  v.  Tucker,  VI,  597. 

WIDOW. 

See  also  Dower,  Election,  Husband  and  Wipe. 

Administration,  wliat  does  not  deprive  of  right  of.    Bowerax*8  Appeal, 

III.  204. 
Allowance  to,  without  children.     Fore  v.  Fore's  Estate,  VIII,  114. 
As  heir  of  husband.     Dodge* s  Appeal,  IV,  357. 
Dwelling  destroyed  by  cyclone,  right*  to  have  rebuilt.    Ntlson  v.  Bamett, 

VII.  559. 

Entitled  to  one-third  of  personal  estate  though  more  than  two-thirds  be- 
queathed to  children.    Estate  of  Lyon,  V,  558. 
Homestead,  right  to,  not  affected  by  remarriage.    Fare  y.  Foi'e's  Estate, 

VIII,  114. 

by  settlement  and  distribution  of  estate.    Fore  v.  Forces  Estate,  VIII, 

114. 
Insanity  of,  election  by  court.     Van  Steenwyck  v.  WasTibum,  IV,  337. 
Marriage  of,  revoking  will.    Matter  of  Kaufman,  VIII,  283. 
WITNESS. 

Impeachment  by  written  admissions,    ffammond  v.  Dike,  VII ,  16. 
Limits  of  cross-examination.     Schmidt  v.  Schmidt,  VIII,  140. 

Competency* 

Executor,  to  establish  will,  except  as  to  transactions  with,  or  statements 

made  by  testator.    Key  v.  Ilolloway,  I,  360. 
Executor— legatee  on  contested  probate.    Hays  v.  Ernst,  VIII.  881  . 
Heir-at-law,  in  support  of  will  by  which  he  is  disinherited.      Smalley  v. 

Smalley,  I,  566. 
legacy  is  conceded  to  be  less  than  his  interest  as  heir.    SmaUep  v. 

Smalley,  I,  566. 
Husband  of  one  nf  the  heirs  interested  in  the  rejection  of  the  will,  but  not 

a  party  to  the  record.     Milton  v.  Hunter,  I.  521. 
Husband  of  maker  of  note  given  for  land  held  by  him,  as  to  anything  oc- 
curring in  testator's  life  time  to  invalidate  note,    l^oup  v.  Hice,  I.  18. 
Legatee,  as  to  matters  equally  within  knowledge  of  testator.    ScTiofleld  v. 

Walker,  V.  211. 
Pendency  of  similar  claim  against  estate.    Warren  v.  McOill,  VIII,  509. 
Suflaciency  of  finding  as  to.     Blythe  v.  Ayres,  VIII,  493. 
To  prove  sanity  of  testator.     Frear  v.  Williams,  I.  85. 
To  prove  signature  of  will  as  distinguished  from  its  acknowledgement  or 

adoption.     Will  of  Convey,  I,  90. 
To  prove  testator's  knowledge  of  the  contents  of  the  will.  Key  v.  RaUotoay, 

1,360. 

WILL. 

See,  also.  Codicil,  Contingent  Will,  Execution  of  Wills,  Holo- 
QBAPHic  Will,  Joint  Will,  Publication,  Nuncupative  Wills, 
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Probate,  Republication,  Signaturb. 
Alteration  and  mutilation,  see  Alteratioij^  of  Wills. 
As  covenant  to  stand  seized  to  use.    Bolman  v.  OveraU,  YI,  69. 
As  to  some  property  and  contract  as  to  balance.    Beid  v.  Razleton,  VI^ 

532 
Birth  of  issue,  effect  of,  see  Revocation  op  Wills. 
Codicil  providing  that  in  certain  contingency  earlier,  and  otherwise  later» 

will  should  take  effect.     BradUh  v.  McCleUan,  III,  301. 
Conveyance  of  property,  see  Revocation  op  Will. 
Discovery  of,  effect  on  administration.     Franklin  v.  Franklin,  VIII,  183. 
Enforcement  of  contract  in  form  of.    Bolman  v.  Overall,  VI,  59. 
Evidence  that  will  was  intended  to  be  operative  only  on  the  happening  of 

contingency.     Setoell  v.  8liJigluff,  II,  597. 
Executed  for  valuable  consideration,  as  irrevocable  contract.    Bolman  v. 

Overall,  VI,  59. 
Extraneous  document  not  made  part  except  by  clear  reference.    Baker*^ 

Appeal  IV,  128. 
Marriage,  effect  of,  see  Revocation  of  Wills. 
Mutilation,  see  Revocation  of  Wills. 
Paper  purporting  to  be,  to  be  filed  in  probate  court  within  proper  time 

after  death.    Kenniston  v.  Adams,  VI,  228. 
Probate  of  paper  not  in  form  complying  with  statute,  ineffective.    Wall  v. 

WaU,  VI,  180. 
Provisions  of  another  will  when  to  be  deemed  part.    Oerrish  v.  G&rrish,  I, 

59. 
Recital  that  it  is  executed  'in  anticipation  of  departure  from  Baltimore 

and  to  provide  for  possible  contingencies,"  deceased  returning  safely  from 

the  contemplated  trip.    KeUeher  v.  Kernan,  III,  417. 

No  particular  form  required.    Armstrong  v.  Armstrong,  I,  206. 

Assignment.     Robinson  v.  Brewster,  VIII,  235. 

Deed  conveying  present  interest  on  trusts    testamentary  in  character. 
Bromley  v.  Mitchell  VIII,  229. 

^-^  conveying  present  title  but  reserving  use  and  possession  for  life. 
Beebe  v.  McKenzie,  VII,  538. 

bargaining  and  selling  property,  reserving  right  to  use  and  dispose  of 

it.     Kelleher  v.  Kernan,  III,  417. 

expressed  to  take  effect  at  death.     Cover  v.  Stem,  VI,  576. 

-^—  for  life  of  grantor  and  wife,  grantee  to  pay  taxes,  take  care  of  grantor 
and  wife  during  life.  etc.     Cantor  v.  Jone^,  III,  148. 

inoperative  for  want  of  delivery.     Estate  of  Skerritt,  V,  37. 

— -  passing  interest  or  right  in  real  estate  to  accrue  at  death  of  maker. 
Beed  v.  Hazleton,  VI,  532. 

— ^  to  be  delivered  after  death,  as  codicil.   Kelly  v.  Bichardson,  III,  897. 

Entries  in  a  diary  made  by  testator  at  different  times  and  over  his  signa- 
ture.    Reagan  v.  Stanley,  III,  251. 


INDEX.  727 

WILL— (Continued). 

not  signed.    Eeagan  v.  Stanley,  III,  251. 

Instrument  commencing  *<Know  all  men  by  these  presents/'  and  ending 

"this  conveyance  to  take  effect  from  and  after  death."    Armstrong  v. 

Armstrong,  I,  206. 
Letter,  instrument  in  form  of.     Crowley  v.  Knapp,  I,  390. 
Letter  signed  and  attached  to  copy  of  deed  of  gift.     Estate  of  Skerrittf  V, 

87. 
Sealed  instrument  for  payment  of  specified  sum  payable  at  death  by  estate 

of  maker.     Cover  v.  Stem,  VI,  548. 
Writing  by  deceased  on  back  of  business  letter.    Byers  v.  Hoppe,  IV,  218. 
Writing  declaring  **I  do  hereby  on  and  after  the  day  of  my  death,  by  this 

will,  grant  and  convey  and  assign,"  etc.,  sealed  and  attested  but  not 

delivered.    MiUer  v.  Holt,  I,  199. 

VaUdity. 

Conflict  of  laws.     Succession  of  Oaines,  VIII,  479. 

Invalid  as  to  realty,  valid  as  to  personalty.    Hays  v.  Ernst,  VIII,  881. 
Paper  invalid  as,  as  declaration  of  trust.    Byers  v.  McAvley,  VIII,  444. 
Testator's  erroneous  belief  as  to  want  of  legal  formality.      Toebbe  v.    WU- 

Hams,  III,  838. 

not  understanding  the  English  language.     Will  of  Walter,  V,  289. 

Uncertain  but  not  incapable  of  any  clear  meaning.    Stewart  v.  Stewart,  I, 

168. 
Validation  by  statute  passed  after  death  of  testatrix.  Oiddings  v.  Turgeon, 

V,  201. 

WORDS  AND  PHRASES. 

"Advancements."    Porter's  Appeal,  II.  234;  In  re  Zeile,  VI,  108. 

"All  my  estate."    Estate  of  Qotzean,  V,  4lS. 

"All  my  worldly  goods  consisting."    Parish  v.  Cook,  IV,  156. 

"All  the  residue."    Pierce  v.  Stidworthy,  VI,  254. 

"And  "  for  "  or."     Cody  v.  Biinn,  VII.  520. 

"Any  other  claim  she  may  have."    Rusting  v.  Unsling's  Ej^rs,  V,  851. 

"Balance  of  money."    Stannard  v.  Barnum,  I,  160. 

"Bank  stock  "  as  bonds.     Clark  v.  Atkins,  IV,  97. 

as  deposits.     Tomlinson  v.  Buinf,  VI,  261. 

"Benefit,"  charitable  assistance  and  benefit.     Tappan's  Appeal,  V,  198. 
"Bequeath  "  as  give  or  devise.    Shumate  v.  Bailey,  VIII,  276. 
"Child  left"  includes  posthumous  child.    Pearson  v.  Carlton,  III,  888. 
"Children."    Millett  v.  Ford,  V.  884. 

as  "  issue."    Atatter  of  Paton,  VI,  6. 

"of  deceased  children."     Cummingsv.  Plummer,  IV,  279. 

"of  niece,"  posthumous  child  included.     Gulp  v.  Lee,  VIII,  128. 

"Civil  suits."    StaU  v.  Mann,  VII,  616. 
"Claim."    Rusling  v.  Rusling's  Ex'rs,  V,  251. 
"Comfortable  support."    Alsup  v.  Clark,  V,  497. 

"Death,"  "in  case  of  the  death  of  either  of  them."    Jones  v.  WM,  VI, 
422. 


728  iNDpx. 

WORDS  AND  PHRASES— (Continued). 

"Descend."    HaUtead  v.  Hall,  III,  462. 

"Devised.**    Bliven  v.  Seynumr,  II,  447. 

"Devisees  or  heire-atlaw"  in  insurance  policies.  Alexander  V.  North- 
western Masonic  Aid  Association,  VII,  163. 

"Die,  leaving  no  legal  heirs  of  tlieir  own  body."  In  re  Swinburne,  VII, 
855. 

•'  without  child  or  children."     McCormick  v.  McEUigott,  VII,  565. 

"without  issue."  Finkham  v.  Blair,  I,  114;  Hackney  v.  Tracey,  VII, 

843. 

"Dividends."     Gibbons  v.  Mahon,  VII.  892. 

"and  increase."    Brinley  v.  Grou,  IV,  324. 

"Division  among  my  heirs  according  to  the  laws  of  the  state."  Alexander 
v.  WaUace,  II,  291. 

••During  widowhood."  StiUwdl  v.  Knapper,  I,  211;  Frey  v.  Thompson's 
Adm'r,  II,  288. 

"Effects."    Page  v.  Forest,  III,  438. 

"Estate  "  as  realty.     Shumate  v.  Bailey,  VIII,  276. 

"  all  my  estate."    Estate  of  Gotzian,  V,  41  .\ 

"Equally  distributed."    Allen  v.  Allen,  I,  479. 

"Family."    Stuart  v.  Stuart,  II.  527;  PhiUips  v.  Ferguson,  VII,  460. 

"Foreign"  executors  and  administrators.     Calloway  v.  Cooley,  VIII,  860. 

"Good  and  sufficient  support."     MeKemie  v.  AuMey,  VI,  308. 

"Goods,"  "  all  my  worldly  goods."    FnHsh  v.  Cook,  IV,  156. 

"Goods  and  chattels."    Peaslee  v.  Fletcher,  VII,  217. 

"Heirs."    Allen  v.  Craft,  V,  865. 

"aforesaid  heirs."    Huston  v.  Crook,  III,  41. 

as  children.     Franklin  v.  Franklin,  VIIl,  183. 

as  legatees  and  devisees,    Hoyt  v.  Hoyt,  II,  319. 

in  contract.     Stevens  v.  Flannagan,  VIII,  260. 

in  devisee  to  heirs  of  living  person.     Stuart  v.  Stuart,  II,  527. 

of  husband.     Dodge's  Appeal,  IV,  357. 

"Heirs  and  next  of  kin"  of  wife,  husband  not  included.     Ivins'  Appeal, 

IV,  176. 

"Heirs  at  law."    Kelly  v.  Vigas,  V,  315. 

in  gift  over.     Lincoln  v.  Perry,  VII.  289. 

"Heirs  of  his  body."     Millett  v.  Fo7'd,  V,  384;   Summers  v.  Smith,  VII* 

118. 
"Heirs  or  descendants."    Huston  v.  Read,  I.  501. 
"Hereinbefore  given."    Reidy,  WalbacJi,  VIII,  131. 
"Household  property."    F'azer's  Accounting,  III,  258. 
"If  any,"  in  direction  for  payment  of  debts.    Rusting  v.  Busling's  Ex'n, 

V,  251. 

"If  deceased."    Bronson  v.  Phelps,  V,  231. 

"Issue."    Palmer  v.  Horn,  II,  92;  ^Zfc/i  v.  Craft,  V,  365. 

—  as  children.     Peirce  v.  Hubbard,  VIII,  883. 

"of  my  children."     OutcaH  v.  0?/^<-a;^  V,  272. 
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"Lawful  heirs."     Conger  v.  Lowe,  VII,  189. 

as  children.     Patrick  v.  Moreliead,  II,  261, 

''Legacy."    Pratt  v.  McGhse,  III,  171. 

"Legal  representatives"  as  heirs.    Riveneti  v.  Ritenett,  IV.  264. 

"Living  at  the  time  of  my  decease."    Randolph  v.  Randolph,  V,  406. 

"Loons  and  advances."     WrighVs  Appeal,  I,  125. 

"Male  issue."     Wester  v.  Scott,  IV,  548. 

"My  next  of  kin  "  in  limitation  over.     Pinkham  v.  Blair,  I,  114. 

"Money."    Decker  v.  Decker,  VI,  455. 

"Necessary  for  their  personal  comfort."    Peckham  v.  Lego,  VII,  66. 

"Next  of  kin"  of  wife.     Wetter  v.  Walker,  I,  519. 

of  deceased  legatee.    SwoMy  v.  Jaqnes,  V,  412. 

"Nieces,"  wives  of  nephews  not  included.    Huston  v.  Rec^,  I,  601. 

"Of"  as  "  to."    In  re  Swinburne,  VII.  855. 

"Or  "  as  "  and."     Cody  v  Bunn,  VII.  520. 

"Ornamenis."    In  re  Traylor,  VI,  67. 

"Part."    Lewis*  Appeal,  V,  466. 

"Party  interested."    RttsseU  v.  Rartt,  II,  297. 

"Personal  property."    Evans  v.  Opperman,  VII,  550. 

"all  the  personal  property."    Simmons  v.  Beazle,  VII,  408L 

"situated  within  the  state."    Speed  v.  Kelly,  II.  553. 

"Personal  representatives."    Davies  v.  Davies,  VI,  861. 
"Portion."    Lewis*  Appeal,  V,  466. 
"Possessions."    Blaisdell  v.  fit^^,  I,  311. 
"Presence  "  of  testator.     Cook  v.  Winchester,  VII,  109. 
"Productive  funds  on  good  securities."     Ward  v  Kitchen,  I,  355. 
"Property."    Robinson  v.  Randolph,  V,  447. 
"Provisions  made  for  wife  by  statute.*'     Kelly  v.  Reynolds,  I,  329. 
^'Purchase."    Starum  v.  Bostwick,  VII,  501. 
'Heady  money."     iS^tiA  v.  BurcJiard,  III,  236. 

*'Received,"  "shall  have  received  his  share."    Johnes  v.  i3te^«,  VII,  435. 
^'Relatives,"  "  near  relatives."    Handley  v.  Wrightson,  III,  530. 
"Religious."     Simpson  v.   TT^^coww,  II,  248. 
•"Remains,"  "  what  then  remains."    Foote  v.  Saunders,  II,  73. 
"•Rent "  as  "  real."    Baird  v  Boucfier,  III.  467. 
"Rents,  interest  and  income."    Matter  of  KernjoeJuin,  V,  260. 
"Required  for  his  personal  use."    Hull  v.  Holloway.  VII,  75. 
"Resident  poor."     Webster  v.  Morris,  V,  158. 
"Resisting  probate."    Donegan  v.  Wade,  III,  206. 
"Rest  and  residue."     Chapman  v.  a^tcA;,  VI,  310. 
"Right  heirs."    BaUentine  v.  Wood,  V,  244. 
"Settlement  of  estate."     CaZkins  v.  iS/?iiY^,  I,  154. 
"Sell  and  convey  any  real  estate."     Vernon  v.  CotiUe,  V,  184 
"Share,"  "part."  "portion."    Lewis*  Appeal,  V,  466. 
"Signature."    Succession  of  Armant,  VII,  361. 
"Situated  in  the  state."  personal  property.     Speed  v.  KeUy,  II,  658. 
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'•Stocks  "  as  "  bonds."    Clark  v.  AikenB,  IV,  97. 
"Support."    Morford  v.  Dieffenhaeker,  V,  185. 

"comfortable  support."    Ai»up  v.  Clark,  V,  497. 

good  and  sufficient.    McKemie  v.  Ashley/,  VI,  808. 

"Surviving  children."    EberU  v.  Eberts,  I,  559. 

"Survivors."     OorJiam  v.  Betla,  VI,  141. 

"Their  children."    Ecans  v.  Opperman,  VII,  550. 

"This  will."    Sloans  v.  Stevens,  VI,  1. 

"To  be  for  her  comfort  and  support.    Maynard  v.  Clea'oes,  VII,  210, 

"Unincumbered  real  estate."     Crabh  v.  Young,  III,  265. 

"Use  and  improvement."    Peckha.m  v.  Xe^o,  VII,  66. 

"What  then  remains."    FooU  v.  Saunders,  II,  73. 

"Without  legal  heirs."     Underwood  v.  Itobbins,  VII,  52. 

"Will,"  codicil  as.    Bastings  v.  TwiTMJr.  VII,  15. 

"Willful  default,  misconduct  or  neglect."    Grabb  v.  Young,  III,  265. 

"Wish."    miven  v.  Seymour,  II,  447. 

"Youngest  child  shall  become  of  lavrful  age."    Simpson  v  Cook,  I,  27. 


